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THE    RIGHT    HONOURABLE 


WILLIAM,    EARL    OF    MANSFIELD, 

LORD  CHIEF  JUSTICE  OF  THE   COURT 

OF    KING'S     BENCH, 

&c.  &c.  &c. 

MY    LORD, 

THE  honour  you  have  done  this  Work,  by  fuffcr-^ 
ing  fuch  parts  of  it  as  you  have  feen  to  pafs  with- 
out cenfurc,  makes  me  defirous  of  ofFering  it  to  the  Pub- 
lick,  "under  your  Lordihip's  proteftion. 

When  the  many  admirable  improvements  which  you 
have  made  in  that  branch  of  law,  which  relates  to  In- 
furances,    are   confidcrcd,    any   treatife  upon  the  fub- 
jc6t  mull  be  admitted  to  be  the  exclufivc  property  of 
your    Lordfliip.      Your  labours  in  this  refpeft,  were 
there  no  other  caufe,  would  be  fufficient  to  render  your 
Lordlhip  immorcalin  a  country,whofe  grandeur  is  found- 
ed on  commerce;  and  your  cxtenfive  knowledge,  joined 
to  an  unwearied  application  to  every  part  of  commercial 
jurifprudence,  during  a  long  and  a  glorious  career  in 
the  adminiftration  of  juftice,  has  endeared  your  Lord- 
fliip*s  name  to   the  Merchants  of  London^  has  made  it 
the  boaft  of  Brifai?fj  and  the  admiration  of  Europe. 
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But  while  I  thus  only  repeat  the  fentiments,  which 
the  publick  entertain  of  your  Lordfliip's  abilities  and 
virtues,  let  me  not  forget  to  exprefs  my  grateful  and 
heartfelt  acknowledgements  for  the  attention  with  which 
you  have  hpstourcd  me,  hy  allovrtog  noe  to  preient  this 
Book  to  the  world,  under  the  fandion  of  a  pame  fa 
revered  as  your  Lordfiiip's ;  and  for  giying  me  fhis 
opportunity  of  declaring  that  1  am,  with  the  moft  pro- 
found refpefl  and  veneration. 


^fy   LoRp, 


Your  Lordfhip^s 


Moft  obedient 


and  obliged  humble  fcrvant. 


James  a|:,lan  park^ 


Carev-street,  Lincoln's  Inn, 
iV V*  -em  her  6  ,   1786. 
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PREFACE. 

Wri  ft  i^  a  man  prcifiirhcs  t6  fdlich 
publick  noiice  for  any  work  of  a  li- 
terary nature,  tHe  world  have  a  right  to  knbW 
the  motives,  thai  induced  him  to  wnt6,  arid 
UDon  wiiat  foundation  hfe  Builds  his  claidi 
to  tlfeir  attention.  Notwithitanding  thb 
numer  of  cafes,  which  have  of  late  year^ 
hetn  determined  in  the  Mhglijh  courts  df 
juAice  upon  the  law  of  infurahce,  and  the 
Uniformity  of  principle,  which  pervades  thcih 
all;  yet  the  dbfirihe  of  ihfufahces  is  not 
fully  known  and  understood.  This  iii  fome 
meafure  ^ap()ens  fmm  the  decifiohs  upon 
the  fubjeA  being  fcattered  in  the  various 
hooks  of  reports,  according  to  the  order  of 
time,  in  which  they  wer6  determined ;  aind 
the  connexion  of  which,  frorii  the  nature  of 
thofe  publications,  cannot  be  preferved.  As 
many  perfons  cannot  fpare  time,  and  few 
will  take  the  trouble,  to  collecfc  th^  cafes  in* 
to  one  point  of  view  ;  and  as  all  cafes  of 
ihfurance  muft  ilece0arily  be  attended  with 
a  number  of  fkds,  it  is  not  to  be  wondered 
at,  if  from  a  curfory,  inattentive,  and  un- 
coonefied  perufal  of  them  in  a  chronological 
order,  a  great  part  of  the  vi^orld  Oiould  re- 
main unacquainted  with  the  true  principles 
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of  infurance  law.  No  book,  that  I  have  met 
with  in  the  Englijh  language,  has  ever  yet 
attempted  to  form  this  branch  of  jurifpru- 
dcnce  into  a  fyftematick  arrangement,  or  to 
reduce  the  cafes  to  any  ifixed,  or  fettled  prin- 
ciples. 

Convinced  of  the  utility  of  fuch  a  work, 
I  thought  I  could  not  employ  my  time  more 
advantageoufly    to  my  profeffion  or   myfelf ; 
nor  better  exprefs   that    refpeft  which  I,  in 
common  with  every  lawyer,   feel  for  the  ve- 
nerable magiftrate,  to  whom  this  work  is  in- 
fcribcd,  and   for  the   other   learned  judges, 
who  have  afliftcd  in  eredingthis  fabrick,than 
by  extradling  all  the  cafes  upon  this   fubjeft 
from  the  mafs  of  other  learning  with  which 
they  lie  buried  in  the  reporters  ;  and  thereby 
endeavouring  to  prove  to  the  world  that  the 
dc(flrinc  of  infurance  now  forms  a   fyftem  as 
complete  in  every  refpcdl  as  any  other  branch 
of  the  Englijh  law.     Could  any  other  incite- 
ment   have    been   requifite,    the  opinion  of 
Mr.  Juftice  Blackjione  wcJuld  have  had  con* 
fiderable  weight.     **  The   learning    relating 
to   marine  infurances,"  fays   that   elegant 
commentator  {a)  **  has  of  late   years    been 
greatly  improved  by  a  feries  of  judicial  de- 
cifions,   which   have  now   eftablifhed  the 
law  in  fuch    a    variety   of  cafes,   that   (if 
well  and  judicioufly  colledted)  they  would 
form  a  very  complete  title  in    a  code  of 
commercial    jurilprudence/'       Urged  by 
thcfe  motives,  1  was   induced  to  undertake 

(a)  2  BUck.  Com,  460. 
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this  work,  which  is    now   prefented  to  the 
world. 

No  fubjeft  can  be  properly  undcrftood, 
unlefs  the  materials  be  methodically  arrang- 
ed; and  therefore  the  firil  objedl  I  had  in 
view  was  tt>  fix  upon  certain  heads,  which 
would  be  fufHcient  to  comprehend  all  the  law 
upon  infurances.  For  this  part  of  the  work 
I  alone  am  accountable,  the  defign  being 
entirely  my  own.  It  may,  however,  in  fomc 
degree  abate  the  feverity  of  cenfure  to  recoi- 
led, that  in  the  arrangement  of  the  fubjed  X 
had  no  example  to  follow,  no  guide  to 
dired  me  ;  and  I  was  left  entirely  to  the 
impulfeof  mv  own  judgment.  But  to  en- 
able the  profeflion  to  judge  of  the  nature  of 
my  plan,  I  will  Aate  the  reafons  that  influ« 
enced  me  in  the  mode  I  have  adopted. 

As  the  policy  is  the  foundation,  upon 
which  the  whole  contrad  depends,  I  have 
begun  with  that,  and  endeavoured  to  (hew 
it's  nature  and  it's  various  kinds  ;  and  I  have 
alfo  pointed  out  the  rcquifites  which  a  policy 
mud  contain,  their  realon  and  origin^^  a«  they 
are  to  be  coUeded  from  decided  cafes,  or 
the  ufage  of  merchants.  When  we  have 
afcertained  the  nature  of  a  policy,  the  next 
objed  is  to  difcover  by  what  general  rules 
courts  of  juftice  have  guided  ihemfi^lvcs  in 
their  conftrudion  of  thjs  fpecies  of  contrad. 
It  is  then  neceflary  to  defcend  to  a  more 
particular  view  of  the  fubjed,  and  to  fix 
with  accuracy  and  precifion  thofe  accidents, 
which  ihall  be  dvemed  loITes  within  certain 
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words  tifed  in  the  |K>licy.  Thus  loffts  by 
perils  of  the  fca  ;  by  capture;  by  detentioii ; 
and  by  barratry^  will  be  a  material  ground  of 
confideration.  When  alofs  hdpper>S|it  muft 
either  be  a  partial^  or  a  total  lofs ;  and  hence 
it  becomes  neeefTary  to  afcertain  in  wha^t 
inftanccs  a  lofs  (ha)l  only  be  deemed  pftist, 
in  vvhat  cafes  it  ftall  be  confidered  afr  total ; 
and  how  the  amount  of  a  partial  lofs  is  to 
be  fettted  :  hence  alfo  arifes  the  dodrine  of 
average,  falvage,  and  abandonment.  Thcfe 
points  therefore  will  be  the  next  objed:  of 
attention. 

Having  conlidered  the  various  inAances  in 
which  the  underwriter  will  be  liable  upon 
his  policy,  either  for  a  part,  or  for  the 
whole  atnount,  of  his  fubfcription )  we 
feem  to  be*  naturally  led  to  the  cortfider- 
ation  of  thofe  cafes,  in  which  the  underwri- 
ter is  rekafed  from  bis  refponfibillty. ,  This 
may  happen  in  fcveral  ways:  For  fometimei 
the  policy  is  void  from  the  begin n-idg,  on 
account  of  fraud  ;  of  the  fhip  not  being  fea 
worthy  ;  or  of  the  voyage  infured  being,  pro-- 
hibited.  There  are  alfo  cafes,  in  which  th« 
infureris  difcharged,  becaufe  the  infured  hae 
failed  in  the  performance  of  thofe  conditions, 
which  he  had  undertaken  to  fulfil ;  fuch  as 
the  non-compliance  with  warranties  ;  and 
deviating  from  the  voyage  infured  :  Thefc 
and  many  other  points  of  the  famie  nature 
occupy  fcveral  chapters. 
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Whtti  fh6  undtr-wrhSf  Uu  oever  rern  ftdy 

H&,  it  vivttid  bti  unc«flfcie>if«Md  chat   ht 

(hodtd    ftnatn  the  pttrnktm:     fhtfreforfc 

tfetr  cdftfidtffing  thofe  'Mdafntts,  %a  ^hfch 
this  k  ^  4»ft»,  if  is  naf  Of  i(l  next  to  i(t»tUiA 
jflwii«e«&s,  fh0  antf«/writ«r  (hould  retak;» 
iftd  i(i  WiMt  tr^tfes  lie  fkotild  rtfttirn  thtf  flr«^ 
tflittfti. 

U  Wd^Id  196  ill  ^i6ti  to  tell  A  micA,  thii  h% 
Was  frnti^id  tot  t^  affiftaAcd  e^  the  tarr,  ft«d 
that  bi§  {fiif^  was  eqiiiitabte  dffd  right/  with- 
out pcAmittg  due  io  ^hit/srumi  ztid  hf 
what  mode  of  proceeding  he  (hould  ftck  a 
remedy.  I  have  endeavoured  to  point  out 
the  pt6ptr  tribunMf  (o  which  a  ptffbn  in- 
jured is  fo  fip|>ly  ;  thi  mtii  of  pfdce^^ding, 
Whicb  h«  is  td  ald<jpt ;  Had  the  natiire  of  th6 
e?fd«Ac«  h<j  itiail  addute!  to  filbftaritiat^  his 
eiaitn,  Wifh  rtfpc&  to  this  coAtradb  :  Aft^r 
th6  dkbUfBoii  df  iSiarind  inifurincc&,  I  have 
added  ihre^  ehiipttirdi  ^p6tt  fli&jc\£ts,  whkh, 
ihbngh  they  do  dot  ferdi  a  part  of  the  plan, 
ars  rb  liKfteri^lly  conni£tfcd  with  it  in  the 
^ule«  and  pi'inciple^  df  deciHen,  that  it  fdeffi* 
od  to  me  the  work  woViM  be  defi^itne  with<- 
ovrt  theift :  Thefe  are,  botteairy  and  refporf* 
detftia,  infurslnces  trpon  li^esj  and  infur* 
anees-  againft  fire. 

When  I  plarifted  Uhis  Work,  I  in^tdfided  to 
pf€d)i^'  an-  ihtrodudioD,  conrtaining  a  nidrt-, 
hiftorieal  account  of  the  rife  and.progrifs  of 
infuranees  in  this  count I'y.  But^-upon  the 
ftrggififtion  of  otie,  to  whofe  opinion  I  boW 
with  deference^   and   whofe  judgment  wiH  . 
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always  command  obedience:  I  was  induced 
to  enlarge  my  defign.  The  reader  will  now 
£nd  a  (hort  account  of  fuch  of  the  antient 
maritime  Aates,  as  have  promulgated  any 
fyftem  of  naval  jurifprudcnce;  and  alfo,  of  the 
,  progrcfs  of  marine  law  among  the  various 
ftates  oi Europe.  I  have  endeavoured  to  trace 
the  origin  of  infurance  to  its  fource  ;  to  point 
out  thofe  countries  in  which  it  has  flourifhed^ 
and  the  progrefs  and  improvement  of  it  in 
our  own.  Such  is  the  arrangement,  whick 
I  have  adopted,  and  on  the  piopriety  of 
which,  the  world  and  the  profeflion  are  to 
decide* 

As  to  the  mode  of  treating  the  fubjcft,  it 
will  be  proper  to  obferve,  that  at  the  head  of 
each  chapter,  I  have  ftated  the  principles^ 
'  upon  which  the  cafes  on  that  point  depend  ; 
and  then  have  quoted  the  cafes  themfelves 
to  fliew,  that  they  are  agreeable  and  con- 
fonant  to  the  principles  advanced.  If  there 
arc  any  cafes,  which  feem  to  differ  from  the 
others,  I  endeavour  to  prove,  either  that 
they  depend  upon  different  principles,  or 
that  there  are  circumftances  in  them,  which 
make  them  exceptions  to  the  general  rules. 
In  quoting  cafes,  I  have  been  careful  mi- 
nutely to  (late  all  the  circumflances,  and  alfo 
the  opinion  of  the  court  without  any  altera- 
tion, or  comments  of  my  own;  convinced 
that  the  utility  of  a  work  of  this  kind  con- 
iids  in  the  true  and  accurate  account  of  what 
the  law  is,  not  in  idle  fpeculation&  of  a  pri- 
vate man,  as  to  what  the  law  ought  to  be. 
Belidcs,  one  main  purpofc  of  fuch  a  compo- 
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fitioft-is,  to  favc  the  profeflbrs  of  the  law  the 
trouble  cjfjturning  ovcr'vaft  volumes  of  re- 
ports, by  coHcding  into  one  book,  all  the 
cafes  upon  a  particular  fubjeft. 

But,  unlefs  the  cafes  are  fully  and  faith- 
fully reported,  recourfe  muft  ftill  be  had  to 
the  original  reporters,  and  the  end  of  fuch 
a  compilation  is  defeated.    At  the  fame  time, 
it  ought  to  be  obfcrved,    that  fometimes, 
though  not  very  often,  fcveral  different  points 
arife  in  one  caufe ;  and  then  in  order  to  pre- 
ferve  the  lyftem  complete,  it  is  neceflary  to 
feparate  them,  and  to  afiign  to  each  its  pro- 
per place.     But  dill  the  opinion  of  the  court 
is  given  fully  on  each  of  the  points;  and  a 
reference  is  made  from  one  part  of  the  cafe 
to  the  other* 

I  had  it  in  contemplation   to  have  had  a 
diflindl  chapter  for  the  confideration  of  the 
law  relative  to  this   fpccics  of  contra<fl  in 
other  countries  oi  Europe.    But  upon  reflect- 
ing   that   infurances    are    founded  upon  the 
great    principles  of  natural  juftice,    rather 
than  upon  any  municipal  regulations;  and 
that   confequently  the  law    muft    be  nearly 
the   fame  in    all   countries,    I    relinquifhed 
the  idea,     Befides,  I  have   throughout  the 
work,  which  feemed  to    be    a  better  plan, 
taken  notice  in  what  refpedts  the  pofitive  in- 
ftitutions  of  other  maritime  ftates   agree   or 
difagree  with    thofe  of  our  own  :  A  plan,, 
which   ferves   to  illuftrate   and  confirm  the 
Englijh  fyftcm. 
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ItrCmiirSs  to  fpeakef  the  materials!  have 
ufed.  GGnfcious  that  the  valae  of  a  law  book 
dt&pcfhds  Upon  the  purity  and  excellence  of 
the  fources,  froM  which  its  contents  are 
taken,  I  have  never  advanced  any  pofition, 
vrithotft  refcrrlDg  to  the  book  in  which  it 
w^s  fo»rtd  ;  unlefs  it  be  upon  fome  unfettled 
^Ofhty  v^here  I  have  Aated  the  argunients 
that  may  be  adduced  on  both  (ides,  and  left 
it  to  the  reader  to  form  his  own  conciufions. 
In  my  refeafchtfs  up5n  this  occafion^  I  have 
confuhed  every  foreign  author  that  I  could 
poiTibly  obtain  ;  and  have  made  as  much  ufe 
of  their  labours,  as  the  nature  of  the  plan 
would  dditoit. 

With  fefpea  to  the  dccifions  of  the  EngUfi 
courts  of  juftice,  I  believe  I  have  not  omitted 
a  (ingle  cafe,  that  ever  has  appeared  in 
print  upon  the  fubjedl:  Bcfides  which,  this 
c611e<ftion  contains  a  great  number  of  manu- 
icrrpt  cafes,  of  which  fome  have  been  deter- 
rbihfcd  at  Ntfi  PHus  only,  and  many  have  been 
the  fubjcdt  of  deliberation  in  court  upon 
cafes  refer Vcd,  or  upon  motions  for  hew 
trials.  Fof  the  litter,  I  n\yfclf  am  chiefly 
rfefponfible,  and  upon  fome  future  occafion, 
.  I  fhaW  be  hajipy  to  correfl:  any  errors,  which 
they  may  contain  ;  as  moft  of  them  were 
talccn  whil6  I  was  a  ftodent,  merely  for  my 
private  ufe,  without  any  view  to  future 
publication.  I  have^  however,  by  compar- 
ing them-  with  fueh  notes  as  I  could  obtain, 
drone  every  thing  in  my  po\vcr  tp  render  fhem 
worthy  of  the  attention  of  the  profcflion. 
As  to  the  Nt/i  Prius  notes,  I  am  indebted  for 

them 
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tljem  to  the  very  libpral  and  |;enerpus  com- 
mnntcatidQ$  gf  my  young  profcffional  fricncjs ; 
and  (o  feme  a}ro  of  thpfe,  ^|io  are  jiji  th^ 
^rft  r^nU  At  the  bar.  Indeed,  to  name  any 
one  would  be  ^tn  injuflice  (o  the  reft;  9n4 
therefore,  I  puft  beg  t^ey  will  accept  my 
general  acknowledgments.  I  ihould,  how- 
ever, be  ^p^efprving  of  thaf  attention  an4 
a0iiC^ncc  with  whici>  I  have  bepn  honoured^ 
were  I  to  on^it  this  opportunity  qf  returning 
my  ^ncere  and  gratcfpl  tljanl^s  to  Mr.  'Jujiice 
Buller^  whofe  abilities  are  only  equalled  by 
his  eafinefs  of  accefs,  his  ready  and  liberal 
communication  of  that  knowledge,  which  is 
the  natural  refult  of  fuch  talents,  and  fuch 
unwearied  application  to  ftudy.  The  many 
valuable  hints  I  have  received  from  that 
learned  judge,  will  no  doubt  contribute 
much  to  the  utility  of  this  work. 

To  thofe  who  are  much  engaged  in  the 
labours  of  the  profeflion,  a  full  and  complete 
table  of  the  principal  matters  is  of  the  utmoft 
confequence.  I  have  ufed  my  endeavours  to 
render  this  part  of  the  work  as  ufeful  as  pof- 
iible,  by  ftating  each  point  under  all  the 
heads,  that  will  naturally  be  reforted  to  for 
the  folution  of  any  doubt. 

Having  thus  explained  the  nature  of  my 
arrangement,  the  mode  which  I  have  adopted 
ip  ih^  4ifcu@Qn  of  each  chapter,  and  the 
fources  from  which  my  information  is  deriv- 
ed, I  prefent  this  volume  to  the  public. 
The  utility  and  neceffity  of  fuch  a  work  are 
univerfally   acknowledged;    the  attempt  is 

the  re -^ 
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therefore  defcrving  of  fomc  praife^  and  for 
the  defcds  in  the  execution^  I  throw  myfclf 
upon  the  candour  of  my  profeflion.  The 
fubjecfl  was  noble^  and  required  greater  talents 
than  mine^  to  treat  it  as  it  deferved;  but  if 
I  (hall  have  at  all  done  juftice  to  the  great 
abilities  of  thofe  diftinguifhed  characters, 
whofe  names  appear  in  every  page,  I  {hall  in 
fome  meafure  have  attained  the  objedl  of  my 
wilhes,  and  fliall  have  the  pleafure  of  refledt- 
ing,  that  the  time  I  ipent  in  the  compofi- 
tion  of  this  work»  has  been  at  lead  produc- 
tive of  much  perfonal  fatisfadion  and  im-- 
proveroent. 
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INTRODUCTION 

WH  E  N  wc  confider  the  wonderful  effedsi 
which  commerce  has  produced  on  the 
manners  of  men,  when  we  obferve  that  it  tends 
to  wear  off  thofc  prejudices  which  give  birth  td 
diflcnfions  and  aftimofities,  that  it  unites  man- 
kind by  the  ftrongeft  of  all  ties,  the  defire  of 
Ibpplying  mutual  wants  -,  and    that   it  dilpofes 
them  to  peace  and  cortcbrd,  by  eftablifhing  irt 
every  conitiiunlty  an  order  of  men,  whofe  intcreli 
it  is  to  prcfcrve  public  tranquillity  ;  wc  are  led  to 
think  that  the  hiftory  ind  progrefs  of  it  would 
riot  only  be  amufing,  but  highly  important  and 
ihftniftive  to  the  inhabitants  of  every  civilized 
fociety.     Such  a  work  would  be  in  fa6t  the  hif- 
tory of  the  intercourfe  and  communication  of 
rhankind,  and  muft  neceffarily  abound  in  events 
the  moft  interefting  to  every  focial  being,  but 
particularly   fo   to  the   people  of  this  country, 
whofe  great  importance  in  theeycS  of  Europe  on- 
ginated  irt  comrtierce,  and  will  endure  no  longer 
than  whilft  the  fame  attention  continues  to  be 
paid  to  her  commercial  interefts.     In  a  diflTerta- 
tion   upon   commerce,  Infurances  form    a   very 
diftinguilhed  part,  and  therefore  it  cannot  but 
be  agreeable  to  thfe  fcholar,  as  well  as  to  the  law- 
yer, to  trace  this  branch  of  commercial  law  to  its 
fource,  and  to  give  fome  account  of  thofe  various 
nations,  which  have  been  rendered  fiimous  by  the 
extent  of  their  commerce,  and  by   the  excellen- 
cy  of  their  maritime  regulations.     Indeed,    in 
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tracing  the  origin  of  Infurances,  an  account  of 
the  maritime  ftatesthat  have  exiftcd  in  the  world, 
neceflarily  forms  a  part  of  the  enquiry. 
iBJackft.  Infurance  then  is  a  contraft  by  which  the  ih- 

roo^'  45  •  fyrer  undertakes,  in  confideration  of  a  premium 
equivalent  to  the  hazard  run,  to  indemnify  the 
perfon  infured  againft  certain  perils  or  lofTes,  or 
againft  fome  particular  event.  When  infurance 
is  generally  mentioned  by  profeflional  men,  it  is 
underftood  to  fignify  marine  infuranccs.  It  is 
in  this  light  we  are  at  prefent  to  conHder  it  $  and 
from  the  preceding  definition  it  appears  to  be  a 
contraft  of  indemnity  againft  thofe  perils,  to 
which  (hips  are  expofed  in  the  courfe  of  their 
voyage  from  one  place  to  another.  The  utility 
of  this  fpeciesof  contraft  in  a  commercial  coun- 
try is  obvious,  and  has  beentaken  notice  of  by 
3  Smith's  vcry  diftinguiflied  writers  upon  commercial  af- 
WealthofNa-  f^\^^^  Infurances  give  great  fccurity  to  the  for- 
O^^'cdit^^  '  tunes  of  private  people,  and  by  dividing  amongft 
many  that  lofs,  which  would  ruin  an  individual, 
make  it  fall  light  and  eafy  upon  the  whole  foci- 
1  Magcns.  2.  ety.  This  fccurity  tends  greatly  to  the  advance- 
ment of  trade  and  navigation,  becaufc  the  rifk 
of  tranfporting  and  exporting  being  diminiftied, 
men  will  more  eafily  be  induced  to  engage  in  an 
cxtenfive  trade,  to  alTift  in  important  undertak- 
ings, and  to  join  in  hazardous  enterprifes  ;  fincc 
a  failure  in  the  objeft  will  not  be  attended  with' 
thofe  dreadful  confequences  to  them  and  their 
families,  which  muft  be  the  cafe  in  a  country 
where  infurances  are  unknown.  But  it  is  not  in- 
dividuals only  that  derive  advantages  from  the 
cncrcafe  of  commerce,  the  general  welfare  of  the 
public  is  alfo  promoted.  It  is  an  obfervation 
juftified  by  experience,  that  as  foon  as  the  com- 
mercial fpirit  begins  to  acquire  vigour,  and  to 
gain  theafcendantin  any  fociety,  we  immediately 
difcover  a  new  genius  in  its  policy,  its  alliances, 
its  wars  and  negotiations.  No  nation,  that  culti- 
vated foreign  commerce,  ever  failed  to  make  a 
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diftinguifhed  figure  on  the  theatre  of  the  world,  as 
the  hiftory  of  the  ancients  fufficiently  proves,  and 
in  proportion  as  commerce  made  its  way  into  the 
various  ftatcs  of  EuropCy  they  turned  their  atten- 
tion to  thofe  objedlsj  and  afTumed  thofe  manners^ 
which  diftinguiih  polifhed  nations,  and  which 
]ead  to  policical  confequence  and  eminence 
amongft  the  neighbouring  powers,  (a) 

The  origin  of  infurance  like  that  of  many 
other  cuftoms,  which  depend  rather  upon  tradi- 
tional than  ij^ritten  evidence,  and  for  the  honour 
•of  inventing  and  introducing  which  rival  nations 
contend^  has  occafioned  much  doubt  among  the 
writers  upon  mercantile  law.  Indeed  it  is  in- 
volved in  fo  much  obfcurity  that,  after  all  thd 
rcfearches  which  have  been  made  on  the  prefent 
occaQon,  any  very  fatisfaftory  folution  of  this 
doubt  cannot  be  promifed.  One  truth  however 
h  clear  that,  wherever  foreign  commerce  was 
introduced,  infurance  muft  have  foon  followed  as 
a  ncceffary  attendant,  it  being  impoflible  to  carry 
on  any  very  extenfive  trade  without  it,  efpecially 
in  time  of  war.  Some  of  thefe  writers  have  af-  ^  ^ 
cribed  the  origin  of  this  contraft  to  Claudius  Cajar  J^'J;^^^  ^^ 
the  fifth  Roman  emperor,  on  account  of  a  paflage 
to  be  found  in  Suetonius.  Other  refpedtable  au- 
tl)orities  have  given  the  honour  of  it  to  the  Rho-  2  Atkyw 
iiansj  thus  laying  a  foundation  for  the  idea  en-  554* 
tortatned  by  many,  that  the  law  of  infurance  had 
obtained  a  place  in  mod  of  the  ancient  codes  of 
jurifprudencc.  As  the  confideration  of  this  quef- 
tion  will  be  attended  with  pleafure^  it  will  tend 
much  to  the  coniplete  invefiigation  of  it,  to  con- 
fider  the  date  ofcommcrce  among  the  moft  dif- 
tinguidied  of  the  ancient  nations,*  from  whence 
it  will  appear,  that  infurances  were  in  thofe  days 
Wholly  unknown  j  or  if  they  were  known,  that 


(a.)  Vide  Robertfon's  View  of  the  Progrefs  of  Society 
b  Esropi. 
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the  fmallcft  proofs  of  the  exiftcncc  of  fuch  a  cuf- 

tom  have  not  come  down  to  the  prelent  times. 

Schnmbcrg's       Th#!  Rbodians  claim  the  firft  place  in   this  en- 

Obferv.  on     quiry;  for   although  there   is  undoubted    tcfti- 

Rhodijin        mony,  that  nations  of  much  greater    antiquity 

than  the  people  of  Rbodesy  (a)  cultivated  com- 
merce, and  carried  it  on  to  a  confiderable  extent^ 
yet  there  docs  not  appear  to   be  the   fmallelt 
ground  for  entertaining  an  opinion   that  any  of* 
thefc  naval  powers  hadcftabliftied  amongft  rhem- 
rdvcs,  much  lefs  communicated  to  mankind  in 
general,    any    code   or  fyftem   of  marine   law. 
Rhodes  obtained  the  fovereignty  of  the  (ea,  about 
916  years  before  the  Chriftian  jEra,  which   was 
almoft  two  hundred  years  before  the   building  of 
Rome.     The  fituation  and  fertility  of  this  ifland 
were  peculiarly  favourable   for  the  piirpofes  of 
navigation,  for  it  lies  in  the  Mediterranean  fea> 
a  few  leagues  from  the  continent  of  Lejfer  ^ifia  ; 
and  its  wealth  and  fertility  have  always  been  cele- 
brated by  the  poets  and  hiftorians  of  antiquity. 
Sec  .^ndcr-    ^^'^"^  thefe  circumftanccs,  joined  to  the  adliviry 
foil's  lull,  of  and  induftry  of  the  people,  it  long  maintained 
Ccxamcrcc.    that  fuperiority  which  it  had  acquired  \   its  inha- 
bitants were  rich,  its  alliance  was  courted,  though 
from  principles  of  poli'cy,  it  generally  obferved 
a  ftrift  neutrality.     Notwithftanding  this  pacific 
difpofition,  which  commerce  naturally  infpires, 
the  Rbodians  at  laft  became  an  objeft  of  jealoiify> 
and  were  moft  furioufly  attacked  and  befieged  by 
various  foreign  powers.     But   in   all  their  wars 
they  difcovered  their  great  (Irength  and  fuperio-' 
rity  at  fea,  and  conduced  their  enterprifes  wit!> 


(fl.)  Eufcbius  in  his  accoont  of  maritime  ftates,  mentions 
three  anterior  to  the  Rhodians,  namely;  the  Cretans,  the 
Lydians,  and  the  Thracians ;  the  firil  of  whom  flouriflicd 
ab«>ttt  five  himdred  years  before  the  Rhodians,  the  next  two 
hundred,  and  the  lall  about  80  years.      Eul'eb.   Chronicoa 
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(o  much  aftivicy  and  fkilJ,  as  to  attract  the  ad- 
miration of  their  enemies,  and  the  applaufe  of 
thofe  hiftorians  who  have  given  an  account  of  PoIybJos. 
the  wars  in  which  they  were  engaged.     In  the  Lib.  16.   • 
PawV*  wars,  the  Romans  found  the  benefit  of  their  Schomb.  Ob- 
alliance,  by  the  very  eflential  fcrvice  which  they  ^^^*  ^ 
performed,  in  attacking  the  naval  annaments  of 
the  Cartba^nians. 

Wealth  naturally  produces  luxury,  which  gra- 
dually enervates   the  powers  of  a  (late.      This 
was  the  cafe  with  the  Rhodiatis  ;  for  after  main- 
taining their  political  importance  from  the  time 
already  mentioned  till  the  termination  almoft  of 
the  Romcn  republic,  they  vifibly  began   to  de- 
cline in  v/calth  and  power.    Ctcero,  in   his  fpeech 
oathc  M/tnilian  law,  obferves  that  they  were  a  Cicero  pro 
people,   whofe  naval  power   and  difciplinc   re-  ^fg^  M^ni- 
mained  even    to  the  time  of  his  mcmorv  j  and      *  ^*^' '  ^' 
C/V^^  expired  with  the  republic. 

From  this  ftiort  hiftory  it  appears,  that  the 
Rbodians  were  very  famous  for  their  naval  power 
and  ftrength :  but  however  refpeftable  they 
might  be  on  that  account,  they  were  much  more 
illuftrious,  and  obtained  a  much  higher  praife 
among  the  nations  of  antiquity,  for  being  the 
firft  legiflators  of  the  fea,  and  for  promulgating 
a  fyflem  of  marine  jurifprudence,  to  which  even 
the  Romans  themfelves  paid  the  greateft  defcr- 
/ence  and  refpeft,  and  which  they  adopted  as 
the  guide  of  their  conduft  in  naval  affairs. 
Thefe  excellent  laws  not  only  ferved  as  a  rule 
of  conduft  to  the  ancient  maritime  ftates  j 
but  as  will  appear  from  an  attentive  comparifon 
of  them,  have  been  the  bafis  of  all  modern  regu- 
lations refpedling  navigation  and  commerce.  The 
time  at  which  thefe  laws  were  compiled  is  not 
prccifely  afcertained  \  but  we  may  reafonably 
fuppofe,  it  was  about  the  period  when  t-he  Rho- 
dians  firft  obtained  the  fovereignty  of  the  fea, 
which  was  about  916  years  before  the  sera  of 
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Selden'sMa-  Chriftianity.  Selden  fays,  that  the  Rbodian^ 
re  claufum.  maintained  the  fovercignty  of  the  fcas  23  years; 
10  f.  'T^'    ^^^  that  their  laws  were  compiled  in  the  days  of 

Jehofaphaty    king  of  Judab.     This   opinion   a- 

grees  exaftly  with  the  preceding  calculation  ;  for 

this  king  began  his  reign  about  914  years  before 

the   birch  of  Chriji.     Notwithftanding    this,    it 

■will  always  remain  a  doubtful  point,  when  they 

were  compiled  j  nor  perhaps  is  it  very  material 

that  it  flbould  be  accurately  afccrtained.     It  is  of 

more   confequence  to   know    when    they    were 

adopted  by  the  Romans^  but  that  is  alfo   a  fadt 

bbr^n^^^     involved  in  fome  obfcurity.     We  meet  with  no 

Rhodiiin        traces  of  them  in  the  time  of  the  republic  j  and 

Laws.  from  the  manner  in  which  Cicero  mentions   them 

in  the  fpecch  laft  alluded  to,  he  treats  of  them  as 

laws,  which  had  gained  the   admiration  of  the 

world,  rather  than  of  fuch  as  then  made  a  part  of 

Mnrc  clau.     the  Roman  code.     Selden  fays,  that  they  obtained 

fum.  hb.  !•  3  place  in  the  Roman  law  in  the  reign  o(  ^ Tiberius 

Cup.  10.   .5.  Qi^i^j^^j^  a  conjefture  in  which  he  is  fupported 

by  Peckius,  one  of  the  commentators  on  the  laws 
of  Rhodes,  and  by  the  well  known  charafter  of 
Tiberius  himfclf,  who  difcovered  the  greateft:  at- 
tention to  maritime  affairs,  and  gave  many  Hg- 
Surton.   Vi-  nal  inftances  of  his  attachment  to  Rhodes.     Bu? 
til  Tiberii      althouj^h  thefc  illanders   were  thus  famous  for 
v-iauaii.         ^j^^j^  laws,  we  cannot  difcover  from  the  fragments 

that  have  come  down  to  our  times,  that  they 
had  the  fmalleft  idea  of  the  conrraft  of  infufance  \ 
nor  is  there  any  tradition  to  induce  us  to  conjec- 
ture, that  they  ever  were  acquainted  with  that 
mode  of  fecuring  their  property.  It  is  true,  that 
this  is  not  a  conclufivc  argument ;  becaufe,  al- 
though no  fuch  contraft  is  mentioned  in  the 
fragments  which  we  have,  it  by  no  means  fol- 
lows, that  it  did  not  form  a  part  of  their  whole 
fyftem,  more  cfpecially  as  l^merigony  a  very  ce!e- 
Emengon       brated  French  writer  of  the  prcfent  day,  is   of 

furtnccr  re"  ^P^"^o"»  ^^^^  ^^^  ^^^^  l^^s  of  the  Rhodians  have 
facc,.p.^3.      never  reached  us  \  and  that  the  fragments  which 


INTRODUCTION. 


vi; 


we  fee,  are  certainly  apojcryphah    But  as  thef« 
laws  were  adopted  by  thp  komansy  it  is  fair  to 
conjefturCj  that  whether  we  have  the  real  regula«- 
tioos  of  Rhodes  or  not^  we  fhould  have  the  Gontra£b 
of  infurance,  if  it  had  been  known  to  them^  incor- 
porated with  the  other  naval  laws  in  the  Imperial 
code.  This  idea  is  countenanced  by  the  contraA  of 
bottomry>  which  is  to  be  found  in  the  fragments 
of  the  laws  o(  Rhodes ^  and  with  which  the  pco-  j^^^  Rhod. 
pie  of  that  iiland  were  certainly  acquainted  ^  and  f.  i,  art.  2/. 
in  every  book  of  the  civil  law,  the  contrafl:  de  f.  2.  an.  16. 
nauiico  faenore^   de  ujurd  maritimdy  alfo  forms   a  ^^Z^^*  *^b. 
confiderablc  part.     It  is  not  going  too  far  then  Cod^Hb* 
to  pre  fume,  that,  as  the  Romans  adopted  a  con-  tit.  33. 
tra£t  fo  beneficial  to  commerce,  as  tnat  of  bot- 
tomry ;  they  would  not  have  palTcd  over  a  con- 
traft,  of  which  the  influence  is  ftill  more  cxten- 
fively  ufcful  in  the  promotion  of  navigation  a«d 
trade,  if  thole,  from  whom  ihey  borrowed  their 
naval  laws,  had  themfelves  been  acquainted  ei- 
ther with  its  nature  or  advantages. 

Having  faid  thus  much  of  Rhodes  and  its  laws, 
let  us  turn  our  attention  fhortly  to  the  commerce 
of  the  Greeks.     It  is  certainly  true,  that  com- 
merce  flourifhcd  very    much    in   feveral  of  the 
ftates  of  Greece^  particularly  in  Corinth  and  Athens.  ^°"*^^T 
The  former  feparated  two  feas,  was  the  key  of  j^-^" jj^^^  u 
Greece^  and  a  city  of  the  utmoft  importance :  its  ch.  7. 
trade  was  cxtenfive,  having  a  port  to  receive  the 
merchandizes  <^{  Afia^  and  another,  thofe  of  Italy ; 
and  there  have  been    but  few  cities  where  the 
works  of  art  were  carried  to  fo  high  a  degree  of 
pcrfedtion.     Athens  indeed   was  particularly  fa-  Taylor^  Ci- 
mous  for  commercial  knowledge ;  for  their  ma-  ^^  ^^w.  p. 
nufaftures  of  all  forts  were  in  high  repute,  and  ^°7» 
emulation  was  excited  by  the  public  rewards  and 
honours 'which  were  beftowed  upon  thofe,  who 
attained  to  excellence  in  any  of  the  ufeful  arts. 
The  attention  of  this  people  to  maritime  affairs, 
(for  they  aimed  at  the  fovcrcigiity  of  the  fea  and 
obtained  it)  contributed  much   to  their  -fkill  in 
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Potter's Gre-  navigation.  The  many  laws  which  they  left  tei 
Vo^  t^^^^g  P^ft^^^^y*  "^^^'^  regard  to  imports  and  exportSjj 
83'  S41  167.  ?"^  ^'^^  contract  of  bargain  and  fale;  the  many 
privileges  granted  to  the  mercantile  part  of  the 
ftate ;  the  appointment  of  magiftrates,  who  had 
the  cognizance  of  controverfies  that  happened 
between  merchants  and  mariners ;  the  attention 
which  they  paid  *to  their  market,  and  the  many 
officers  concerned  in  that  department,  give  us  a 
very  favourable  idea  of  their  judgment  in  the  true 
principles  of  comrnerce.  But  notwithftanding 
this,  the  APhenians  Ijeingof  a  very  ambitious  dif- 
pofition,  being  more  attentive  to  extend  their 
maritime  power  than  to  enjoy  it,  and  having  a 
government  of  fuch  a  caft,  that  the  public  reve- 
nues "Were  diftributed  among  the  common  peo- 
ple to  be  fquandered  at  their  pleafure,  {a)  did  not 
carry  on  fo  cxtenfive  a  trade  as  might  naturally  be 
cxpeftcd  from  the  number  of  their  feamen,  from 
the  produce  of  their  mines,  from  their  influence 
over  the  cities  oi  Greece^  and  from  thofe  excellent 
laws  and  inftitutions,  which  have  been  juft  enu- 
merated.    Their  trade  was  almoft  entirely  con- 

Jiv.  21*  c.  7.  *  ^^  their  laws  as  we  have  feen,  and  from  fuch  ac- 
counts as  we  have  obtained  of  their  naval  hiftory, 
we  have  not  the  fmalleft  rcafon  to  fuppofe,  that 


(fl)  From  feveral  of  the  orations  of  Demofthencs  it  ap- 
pears, that  the  poor  were  cnti  Jed  to  receive  from  the  publidk 
flock,  as  much  money  as  would  ndrait  them  to  the  divcrfioni 
of  the  theatre  ;  .'ind  bpfides  this  it  wab  made  a  capital  offeiuc 
for  any  one  to  prcpofe  the  rcftoration  of  the  theatrical  money, 
to  its  original  ufe.s.  This  cuflom  was  at  length  fo  much 
^ibufed,  that  under  pretence  of  theatrical  montfy,  almoft  all 
the  public  funds  were  diilributed  among  the  people.  Hence 
the  Athenians  contracted  an  averfion  for  war^  and  fpent  their 
time  and  iponey  upon  public  ihews.  Of  this  enormity  De- 
mofthencs vehemently  complains,  f.nd  inveighs  againft  it,  with 
^  much  warmth,  as  from  the  nature  of  the  law  juft  mention- 
ed, he  durft  venture  to  do.  See  ^he  firft  and  alfo  the  thirc^ 
Dlynthian. 

■    M 
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this^  celebrated  people  knew  any  thing  of  the  con- 
traft  of  infurance. 

Some  notice  fliould  have  been   taken  before  Beawcs  Lcji 
no^  o(  the  Pbenicians,  an  ancient  commercial  and  Merc. 
opulent  people.    Indeed,  the  height  of  grandeur  "*r  4^"- 
to  which  they  attained  is  a  fufficicnt  proof  of  the  „  . 
vaft  refources  of  a  commercial  nation.      Many 
writers,  both  facred  and  profane,  from  their  flo- 
rid and  magnificent  defcriptions,  give  a  vail  idea 
of  their  wealth  and  power.     I  forbore  to  fpeak  of 
them  till  I  Oiould  have  occafion  to  mention  one 
of  their  colonies,  that  of  Carthage,  which  in  opu- 
lence^ and  the  extent  of  her  commerce  and  naval 
power,  equalled,  if  not  furpaflcd,  the  parent  ftate 
herfelf*     Whether  either,  dt  both  of  thefe  mari- 
time powers  ever  promulgated  any  code  of  na- 
val law  cannot  now  be  afccrtained  :  for  the  for- 
mer was  entirely  deftroyed  hy  y/texander  the  Great  i  Qamt.  Cmx^ 
and  that  it  might  never  be  reftored,  he  removed  ti"s,  lib.  4. 
its  marine  and  commerce  to  Alexafidriay  in  which  ^^P*  ^'  ^^ 
removal,  probably  all  its  naval  regulations  might 
be  loft.     Carthage^  on  the  other  hand,  having 
long  difputed  with  Rome  the  empire  of  the  world^ 
was  at  laft  obliged  to  yield  to  her  victorious  rival, 
who,  even  after  fhe  gained  the  viftory,  retained 
fuch  a  hatred  to  the  Carthaginians^  that  (he  root- 
ed out  every  veftige  of  their  former  grcatncls. 
No  time,  however,  nor  the  hatred  of  the  Romans, 
can  wholly  obliterate  the  amazing  accounts  which  I 

have  come  down  to  iis,  of  the  enterprifing  fpirir> 
and  hazardous  voyages    of    the  Carthaginians, 
almoft    exceeding    the    bounds  of    credibility.  Anderfon's 
Thus  much  is  certain,  that  they  took  fuch  diftant  ^^**^'  of  Com- 
voyages,  and  went  fo  far  even  without  the  Medi-  j^^^^j  ^ 
terranean,  both  to  the  South  and  North  oCity  as  32. 
induced  niany  people  to  fuppofe,  that  they  were 
acquainted  with  the  ufe  of  the  compafs.     It  is 
evident^  however,  that  they  only  followed  the 
poafts.     Bcfides  the  ancients  might  fometimes  Montefq:* 
have  performed  fuch  voyages,  as  would  make  one  Uv.  2i.tli.8. 
Imagine  they  had  the  ufe  of  the  corppais:  for  if  a 
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pilot  were  far  from  land,  and  during  his  voyage 
had  fuch  ferene  weather  that  in  the  night  he  could 
always  fee  the  polar  ftar,  and  ii\  the  day,  the  ri- 
ling and  the  fetting  fun,  he  nriight  regulate  his 
courfc  by  them,  nearly  as  wc  do  now  by  the 
compafs.  This,  however,  muft  be  a  fortuitous 
eafe,  and  not  a  regular  plan  of  r^avigation. 

From  a  (light  attention  to  the  commercial  and 
maritime  hiftory  of  the  Roinans^  it  will  appear 
that  they  were  equally  ftrangers  to  the  co|i^ra6tof 
infurance,  as  any  of  thofe  people,  of  whom  much 
has  been  already  faid.     It  fcems  to  be  univer- 
fally  agreed  that  the  Romans  were  nev^rv-efy  cojn- 
fpicuous  as  a  maritime  power,  conlidered  either 
in  a  commercial  or  warlike  point  of  vie\Y,     In 
Montefq.  liv.  xht  latter  cafe  they  relied  chiefly  on  their  land 
'  ^*      forces,  who  weredifciplined  to  (land  always  firm, 
and  undaunted,  and  till  towards  the  latter  age  of 
the  republic,  when  we  read  of  fbm€  wooderful 
naval  exertions,  they  do  not  fcem  to  havepoffeflQd 
any  thing  of  ^  marine  eftablifliment.     They  ne- 
ver were  diftinguilh^d  by  a  jealoufy  for   trade, 
and  even  when  they  attacked  Carthagty  they  did 
it  as  a  rival  for  empire,  ^nd  not  for  commerce. 
Rom"^Rc'     ^^  ^^  recorded    by  hiftorians,  that   till,  the  firft 
\\^\  r.  !^1  Punickv/2iTy  upwards  of  400  years  after  the  build- 
ing  or  the  city,  the  Romans  \yqfe  10  entirely  igno- 
rant of  (hip  building,,  that  they  took  for  a  nnod^l 
a  Carthaginian  galley,  which  had  been  accident- 
ally ftranded  at  MeJ.na.  Caribage^  it  muft  be  ob- 
ferved,  was  at  that  time  in  her  zenith  of  power 
and  greatnefs ;  and  yet  from  the  model  of  one  of 
her  gallics,  the  Romans  were  able  in  fixty  days 
from  the  time  the  timber  wa$  cut  down,  to  fit  out 
and  man  for  fea,    one   hundred  gallies  of  five 
tiers,  and  twenty  of  three  tiers  of  oars.      Such 
were  the  (hips  of  the  famous  Carthage.     The  fpi- 
rit  of  the  people  of  Rome  wa$  entirely  averfe  frorn 
commerce  j  and  fully  juftifics  what  was  faid  by  a 
SiHufUCata-  celebrated  7?6W?^?i  hiftorian,  ^^Jefequifque   hojlem 
]ina.  tup.  7.    ^^  j'^Yif'c^  fnurum^adjcendarey  conjpici^  dum  tale  fa^ 

"  cittus 
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/'  cinus  facerety  properabat ;  eas  (ihUiaSy  earn  bo^ 
*'  nam  famamy  magnamque  nobiliiatem  putabant^^ 
Thcfc  exploits  were  the  only  glory  of  a  Romany 
no  employment  was  deemed  honourable  but  the 
plough  and  the  fword,  and  every  fpecies  of  gain 
was  deemed  difgraceful  to  thofe  of  Patrician  rank,  ^jvy,  lib,  xu 
But  it  was  from  the  conftitution  of  the  govern-  cap.  63. 
ment,  that  individuals  were  poflfeflfed  of  this  war- 
like fpiritj  {o  contrary  to  that  which  leads  to  emi- 
nence in  commercial  purfuits.     The  caft  of  their 
civil  government  was  xX,  a  military  nature ;  and  Taylor's  Ci- 
for  a  confiderablc  time,  the  civil  and  military  ^il  Law.  p. 
officer  was  the  fame  perfon  ;  he  diftributed  juf-  S^^* 
tice  in  i?^w^,  and  commanded  their  legions  in 
the  fields  till  the  vaft  increafe  of  their  empire, 
and  the  multiplicity  of  civil  bufmefsoccafioned  a 
fcparation,     'The   natural  confcquencc  of  this 
was,  that  no  man  who  was  not  of  the  proftjflion 
of  his  country,  ^as  much  cfteemed  at  liome;  and 
accordingly  we  find  that  traders  and  mechanics 
were  incapable  of  fucceeding  to  any  public  ho- 
nours.    Nay,  fo  far  was  commerce  fronni  being 
encouraged  at  RomCy  that  it  was  deemed  prejudi- 
cial  to  the  ftate.     The  Romansy  by  humanity,  Taylor  49<C" 
terror,  triumphs,  tributes,  and  taxes,  wnich  they 
impofcd  on  the  conquered  countries,   increafed 
the  riches  of  their  city.     Laws  were  paffed   to 
prevent  the  exportation  of  their  gold  ;  the  reafon 
of  which  feems  to  be,  that  it  carried  away  their 
money  and  brought  them  nothing  in  return  but 
luxuiy,    the  bane    of   virtue,    and  deftruftion 
of  empire.     Could   it  be  cxpefted,  fays  Doftor 
Taylofy  that  a  people  of  foldiers,  whofe  trade  was  C'ivil  Lsvt 
their  fword,  and  whofe  fword  fupplied  all  the  ad-  S®*- 
vantages  of  trade ;  who  brought  the  treafurfs  of 
the  world  into  their  Exchequer,  without  "export- 
ing any  thing  but  their  own  perfonal  bravery; 
who  raifed  the  public  revenues,  not  by  the  cul- 
ture of  Ifafyy  but  by  the  tributes  of  provinces  j 
who  had  Rome  for  their  manfion  and  the  world 
for  their  farm  j  fliould  have  leifure  to  fet  forward 
•3  *  the 
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tbc  articles  of  commerce,  or  be  likely  to  pay  any 
regard  to   the  charafter  of  its  profeflbrs.     The 
terms  of  defiance,  upon  which  they  lived  with 
all  mankind,  in  confequence  of  this  martial  fpi- 
rit,  would  have  prevented  all  the  good  effefts  of 
commerce,  had  their  difpofition  allowed  them  to 
purfue  it.     That  refllefs  fpirir,  which  kept  their 
armies  on  foot,  and  their  fvvords  in  their  hands, 
for  a  fucceflion  of  centuries,  was  fatal  to  faftories 
and  corrcfpondence.    The  world  was  in  arms,  and 
infurances  and  underwriting  were  but  a  dead  let- 
ter.    This  is  very  nearly  a  true  reprefentation  of 
the  cafe,  for  it  is  certain  that  not  one  law  was 
made  in  favour  of  commerce^  in  the  time  of  the 
commonwealth;  on  the  contrary,  it  was  greatly 
difcouraged    as   introduftory   of  luxury,    which 
was  fuppofed  not  to  be  compatible  with  the  feve- 
rity  ot  their  manners.    It  is  alfo  no  lefs  true  than 
fingular,  that   a  people   who  were  fo  well  ac- 
quainted with  the  true  principles  of  natural. rea- 
fon  and  juftice,  who  applied  thofe  principles  with 
fo  much  propriety  to  the  various  wants  and  ne- 
ceflities  of  human  fociety,  and  who  had  the  ho- 
nour of  eftabliihing  a  fyftem  of  law,  which  has 
been  adopted  as  the  rule  of  aftion  by  the  greateft 
part  of  Europe,  and  which  continues  to  be  fo  even 
at  the  prcfent  day,  never  attempted  to  introduce 
any  plan  of  marine  jurifprudence.     Nay,    this 
c  t     L.   ^1    idea  is  carried  farther  by  fome  writers,  who  de- 
obfcrvations    Clare,  and  I  believe  with  truth,  at  Icaft  we  can 
on  the  Rho-    difcover  nothing  to  the  contrary,  that  the  Romany 
dian  laws.      ^jid  not  even  take  the  pains  to  digeft  the  materials 

which  they  had  borrowed  ;  and  that  whilft  they 
carried  every  other  branch  of  law  to  the  higheft 
pitch  of  accuracy  and  refinement,  they  were  con- 
tent to  Hand  indebted  to  one  of  their  ovyn  pro- 
vinces both  for  the  form  and  matter  of  their  au- 
ritimc  code. 

The  Romans  it  is  true,  aftef  the  firft  Punick 
war,  conftantly  maintained  a  fleet;  but  long  af- 
ter that  timC;^  even  in  the  year  of  the  city  563^ 
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it  was  obfcrved  of  them,  that  they  were  very  un- 
flcilful  in  the  arc  of  navigation.  One  of  their 
own  hiftoriahsjuftly  rerhafks,  that  at  no  period  Polyblus^ 
did  they  ever  make  any  figure  at  fea  as  a  com- 
mercial power.  Even  when  they  arrived  at  their 
higheft  pcrfcftioa^in  naval  Ikill,  their  fleets  were 
never  employed  for  the  purpofcs  of  trade,  in  the 
difcovery  of  new  ftates,  or  eftablittiing  commer- 
cial intercourfe  with  thofe  they  already  knew. 
The  greateft  extent  of  their  commerce  was  to 
bring  to  the  market  of  Rome  that  corn,  which 
they  coUeftcd  in  the  various  granaries  of  Siciy^ 
Africa^  and  Egyp.  Upon  all  other  occafions 
the  bufinefs  of  their  fleet  was  to  overawe  the  con- 
quered, and  to  tranfport  to  Rome  the  fpoils  o(, 
ruined  provinces.  In  fuch  a  (late  of  commerce, 
it  is  impoflible  that  infurances  could  exift  ;  and 
we  have  already  quoted  the  opinion  of  arefpeft- 
able  author  to  (hew  that  they  were  unknown.  I>r.  Taylor 

There  arc  feveral  reafons  applicable  to  all  the  ^^  ^"P^^* 
ancient  maritime  powers,  which  feem  to  prove  to 
dcmonftration,  that  infurances  were  not  in  ufc. 
Wc  have  feen,  that  infurances  are  only  introduced 
where  commerce  is  widely  extended.     The  conl- 
mercc  of  the  ancients,  compared  with  modern 
times,  could  not  be  very  confiderablc,  as  it  was 
confined  within   the  Mediterranean^  yEgean,  and 
EfiXfneScsLS  :  to  which  they  were  compelled  more  -^"^*^^^^'^ 
from  neccflity  than  inclination.  Carthage  in  all  her  ^^^^^^^    ^^' 
glory  had  not  arrived  at  any  great  degree  of  per- 
fedion  in  the  art  of  ihip  building.     Veflcls  of 
the  beft  conftrudion  at  that  time  could  only  be 
navigated  with  oars,  or  when  they  had  a  fair 
wind  on  a  fmooth  lea :  they  might  be  built  of  Jjll°".^^^?;. 
green  timber  ;  and  in  cafe  of  a  fliorm,  could  run  joixriiv^ai. 
afhore  under  any  cover,  or  upon  any  beach  that  ch.  vi. 
was  free  from  rocks :  in  Ihort,  they  were  merely 
gallies,  and  were  managed  with  the  greater  diffi- 
culty on  account  of  the  pofition  of  the  fails  and 
the  mode  of  rigging  pradkifed   in   thofe   days. 
This  could  not  fail  of  proving  a  confiderable  ob- 

ftaclc 
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ftaclc  to  the  extcnfion  of  commerce.     But  whca 
wc  confider,  in  addition  to  the  bad  conllruftion 
of  their  Ihips,  that  the  ancients  were  utterly  ig* 
norant  of  that  unerring  guide,  the  mariner's  com- 
pafs  (the  honour  of  inventing  which  was  referyed 
for  more  modern  times)  by  reafon  of  which  they 
durft  not  venture  out  of  fi^ht  of  land,  for  fear  of 
being  overtaken  by  tempefts,  and  being  left  at 
large  in  the  boundlefs   ocean,  their  conimerce 
could  not  have  been  great ;  although  we  are  even 
led  to  admire  the  pro^refs  which  they  made  in 
commercial  affairs.     It  is  true,  that  many  diftant 
naval  expeditions  were  made  under  all  thefc  dif- 
advantages,  which  often  proved  fatal  to  the  ad- 
venturers, (j)  Thefe  expeditions  however,  could 
add  little  or  nothing  to  their  maritime  or  geogra- 
phical flcill,  in  which  the  ancients  were  certainly 
Montcfq.       very  deficient,  on   account  of  the  neccffity  they 
vol.  2.  ch.  6.  were  always  under  of  coafting  the  fliores,  for  want 
of  a  better  guide  j  and  indeed,  the  fhores  were 
the  only  compafs.     Thefc  obfervations  are  not 
intended  to  detraft  from  that  merit,  which  has 
been  already  allowed  to  the  ancients  for  their  na- 
val exertions ;  becaufe  they  are  founded  merely 
oil  a  comparifon  of  their  powers  and  knowledge 
in  thofe  arts  with  the  improvements  of  the  mo- 
derns, and  are  adduced  to  fliew  that,  under  fucK 
difadvantages  and  otftacles  to  the  extenfion  of 
their  trade  and  commerce,  it  was  impoflible  that 
mfurances  could  be  at  all  known  to  the  ancient 
world. 
Preface  to  Ris    .  M-  Emerigon  agrees,  that  the  contraft  of  in- 
work,  p.  4.    furance,  as  it  is  undcrftood  at  this  day,,  was  not 
in  ufe  amongft  the  Romans -y  but  he  thinks  he  dif- 
covers  fome  traces  of  it  in  the  hiftory  of  that  peo- 


(«)  Hiiet,  bifhop  of  Avranchcs,  in  his  very  in(lru6^ive  *nd 
entertaining  treatifc  on  the  commerce  and  .navigation  of  the. 
ancients,  has  with  infinite  labour  and  accuracy  collcfted  the 
m9^  remarkable  fa^  on  this  hea^.     Ch.  S. 
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pk.  The  firft  inftance  givcA  by  this  learned  writ- 
er is  this,    that  about  tfte  time  of  the  fecbnd 
Punick  war,  thofe  \^ho  had  undertaken  to  fupply 
the  troops  in  Spain  with  provifions  and  military 
ftores,  nnarie  it  a  previous  condition  that  the  re- 
public fhould  bt  at  the  hazard  of  exporting  them, 
according  to  the  words  of  Livy^  "  Ut  qua  in  naves  Livy.  fib,  23. 
^^  impo/uiffintt  ab  bqflium,  tempeftatijve  vi,  fublUo  cap.  49* 
"  fericulo  ejftnt.**     But  with  all  deference  to  fo 
great  a  narne,  this  fcems  to  bear  no  refemblance 
^  the  contraft  of  infurancej  for  it   is  nothing 
more  than  every  well  regulated  ftate  is  bound  to 
do  by  the  ties  of  natural  juftice.     It  is  equitable 
and  righti  that  thofe,  who  in  times  of  public 
dang^^r,   appropriate  jheir  private  wealth  to  the 
advancerncnt  of  the  public  fervice,  (hould  be  re- 
imburfcd  from  the  purfe  of  the  ftate  for  the- pri- 
vate lofles  they  may  fuftain.     This  indeed  is  the 
rufcof  conduft  between  man  and  man  :  for  when 
one  man  purchafes  goods  of  another  to  be  fent  a- 
broad,  was  it  ever  fuppofed  that  the  feller  was  to 
run  the  rifle  of  the  voyage ;  or  that  if  the  gobds  pe- 
riflied  he  was  never  to  be  paid  ?  If  fuch  a  doc- 
frine  were  to  prevail  in  any  country,  the  ftate  could 
only  be  fuppHcd  with  neceflaries  in  time  of  war, 
by  riieans  of  extortion,  rapine,  and  violence. 

Another  inftance  given  by  Emerigon  is  a  ftory,  Trai^edcs 
Which  we  find  recorded  by  Livy^  of  fome  men,  ^^'^^'  ^^' 
who  were  charged  with    the  care  of  exporting  yvy.  jib.  ^r. 
provifions  for  the  army,  and-  who,  quia  publicum  cap.  3* 
fertcuJuff^eral  a  vi  ienipeftatis  in  iis^qu^e portarentur 
ad  exercifuSi  endeavoured  by  fraud  to  deftroy  the 
ffiip,'  and  then  told  the  direftors  of  the  ftate,  that 
many  vtry  valuable  articles  Were  on  board ;  where- 
as thw  had  taken  care' to  fend  out  very  old,  rot- 
ten (hips-,  in  which  were  a  few  commodities,  and 
thofe  of  fm&ll  value.     That  part  of  this   ftory 
wiiich  i»  material  to  the  prefent  enquiry,  has  al- 
r^dy  mdtwithan  anfwer  inwhatwas  faid  upon  the 
laft  quotfarion,  arid  the  propriety  of  a  govern- 
ment's indemnifying  thofe,  who  might  fuffer  in 
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the  public  fervice,  is  not  at  all  altered  by  the 
mifconduft  of  fome  individuals. 

The  next  inftance  is  from  one  of  Cicero's  cpif- 
tles,  and  is  of  a  different  nature  from  thofe  laft 
mentioned;  becaufe  here OV^r^ feems  towilh  that 
the  property  in  queftion  (hould  be  fccured,not  only 
for  himfelf,  but  alfo  for  the  people  o^  Rome.  Ci- 
ceroy  having  gained  a  victory  in  Cilicta,  and  the 
civil  war  between  C^e/ar  and  Pompey  being  then  a 
matter  almoft  unavoidable,  wrote  to  Caninius 
Salhijiius  at  Laodiceuy  in  which  letter  he  ufes  thefe 
words;  ^^  LabdicCie  me  prides  accepturum  arbitror 
"  omnis  pecuniae  publicly  ut  et  mihi  et  populo  cau' 
"  turn  Jit  fine  veSlura  periculo"  From  this  paf- 
fape  it  is  inferred  that  Cicero  alludes  to  an  infur- 
ance.  .1  own,  from  the  meaning  of  the  word 
pradesy  and  from  the  fituation  of  affairs  at  RomCy  it 
feems,  zsif  Cicero  wilhed  rather  to  find  fome  fecure 
and  fubftantial  perfon  dxLaodiceay  in  whofe  care 
and  cuflody  he  might  leave  this  money  till  more 
peaceable  times :  and  it  is  very  unlikely  that  in 
fuch  a  troublefome  conjuncture  he  Ihould  be  de- 
firous  of  bringing  a  great  treafure  to  the  fcene  of 
faction  and  confufion,  efpecially  as  in  a  letter  to 
his  friend  Attictis^  he  declares  himfelf  at  a  great 
Jofs  to  know  what  line  of  condudt  he  ought  to 
purfue.  But  even  if  he  wifhed  to  bring  it  to 
Romcy  the  mode  he  *propofed  feems  more  like 
the  modern  bill  of  exchange,  than  a  policy  of  in- 
furance.  Befides,  unlefs  this  fpecies  of  contract 
was  at  that  time  tolerably  well  underftood,  S(tl' 
lujiy  the  perfon  to  whom  he  wrote,  would  have 
found  confiderablc  difficulty  in  comprehending 
his  meaning  from  the  fingle  fentence  in  his  letter, 
which  has  been  mentioned ;  and  if  it  were  well 
known,  is  it  pofTible  to  fuppofe  it  would  not  have 
obtained  a  place  in  their  code  of  laws  ? 

But  the  paffage  upon  which  thofe,  who  con- 
tend for  the  antiquity  of  this  branch  of  commerce, 
have  chiefly  relied,  is  one  to  be  found  in  Sueto- 
niusy  in   the  eighteenth  chapter  of  his  life   of 
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Ttktrim  Cl^dius^  the  ^fcfa  erpperor  of  Rome. 
"  Ncgotiatavii^  certa  lucra  f^rofqfuityju/cepto  in 
''  Jk  dammoy  Jt  cui  quid  p^  temfcftates  ^ccidiJetJ* 
Thjs  feoteqce  wholly  unconne£bd  fecms  to  convey 
fucb  ^n  i(lc4 1  but  we  muft  attend  to  the  cpRtext, 
in  order  to  luuierftand  ic  This  relates  merely  to 
the  cofQ  trade ;  for  as  the  Reman  territory  was  not 
fufficienc  to  fupply  enough  for  the  coAfumption  of 
the  city»  it  hecaaie  fibfolutely  neceiTi^'y  tq  give 
great  pacour4geaiept  to  thi^  branch  of  conioierce : 
nay  it  w^s  a  poljiicaU  not  a  rqercaptil^  concern  | 
for  the  very  fi^jftence  of  the  empire  depended 
upoii  ir.  It  ly^as  thi§  cifcumfi^nce^t  which  induced 
the  emperor  to  pay  f^ich  regard  to  fhis  bfancl> 
pf  tr^e,  p  prqpofe  bounties,  and  to  confer  cer? 
tain  privileges,  the  cerU  lucra^  of  whiph  Suelgnitff 
fpcakS)  upon  thofe  who  iv^uld  vcAtui;e  out  tp 
lea  for  the  public  fervice  in  the  midft  of  winter* 
Dr.  fTaylor  tells  us^  that  a  private  CQnfi^er^tion  ^^^^  ^*^* 
alfo  had  foaie  weight  with  Clatidius  upon  (his  ocr  ^*  ^^^* 
cafion,  for  that  once,  in  a  great  fcaKcity  of  pro* 
vifions,  he  was  attacked  in  the  Forufn  by  the  po- 
pulace, and  fo  difagreeably  treated  with  ^buie, 
and  crufts  of  ftale  bread,  that  he  with  great  dif^^ 
Hculty  efcaped  through  fome  private  paflage : 
from  which  time  he  made  it  his  great  care  and 
copcern  to  get  corn  imported,  even  in  the  winter. 
As  to  the  rjlk,  which  Suetomus  fays,  the  empe- 
ror took  upon  himfelf,  it  is  to  be  obferyec),  that 
although  the  Ihips  were  private  property,  yet 
they  would  not  have  gpne  to  fea  in  the  dan* 
gerous  feaib<)s  (hey  did,  had  it  npc  been  for  the 
public  fervice^  aiid  to  provide  provifipns  for  th^ 
ufc  pf  the  whole  city.  This  being  the  cafe,  wp 
have  already  fhewn,  that  it  would  be  contrary  to 
the  firft  prificiples  of  juftice  and  equity,  and  to 
the  praftice  followed  at  this  day  by  all  govern- 
ments which  are  founded  on  juft  principles,  to 
allow  fuch  lolTes   to   fall  upon  individuals  {a). 

From 

(tf)The  ob^rvacions  here  made  ieem>  upon  examination,  to 
be  agreeable  to  tiie  ideas  pf  Dr.  Tajicr,  the  prefident  Mom- 
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Grotius  de      From  what  has  been  faid  it  appears  evident,  that 

;furc  Belli,  the  Romans  had  no  knowledge  of  infuranccs  ;  in 
ib»2.cap.i2.  addition  to  which  both  Grotius  and  Bynkerjboek 
B  ^  k  Quxft  ^^^  cxprefly  declared,  that  among  the  ancients 
Juris  Publici.  this  contraft  was  unknown ;  the  latter  of  whom 
lib.i.cap.zK  ufes  thefe  expreflions  :  *'  Adeo  tamen  tile  contraR^ 

**  us  olim  fuit  incognhusy  ui  nee  nomen  ejus,  nee 
^'  rem  ipjam  in  Jure  Romano  deprebendasJ* 

But  to  whatever  degree  of  excellence  the  Ro- 
mans  attained  either  in  literature,  commerce,  or 
any  of  the  refined  arts,  they  all  vifibly  declined 
when  the  Roman  empire  was  over-run  by  the 
Barbarians;  or,  perhaps  it  may  be  faid  with  greater 
propriety,  that  they  were  overwhelmed  and  loft 
with  that  power,  which  had  raifed  them  to  be 
the  objeft  of  public  attention  and  notice.  For, 
in  times  of  public  ruin  and  defolation,  when  war 
rears  its  ftandard,  layswafte  cities,  and  tramples 
onthe  nobleft  improvements,  it  is  impoflible  for 
commerce  to  hold  its  ftation,  or  to  flourifli  in 
the  midft  of  contention  and  tumult. 

It  is  the  obfervation  of  a  profound  modern 
Hume's  Hift  hiftorian,  that  there  is  an  ultimate  point  of  de- 
of  England,  predion,  as  well  as  of  exaltation,  from  which  hu- 
man affairs  naturally  return  in  a  contrary  pro- 
grefs,  and  beyond  which  they  feldom  pafs  in 
their  advancement  or  decline.  This  was  the 
cafe  with  refpedt  to  commerce.  When  the  re- 
peated incurfions  of  the  Barbarians  had  ravaged 
the  Roman  empire,  and  had  checked  every  libe- 
ral improvement,  fome  people,  *  forced  by  necef- 
fity,  or  led  by  inclination,  took  flicker  in  a  few 
marlhy  iflands  that  lay  near  the  coaft  of  7/tf/j?,and 
which  would  never  have  been  thought  worth  in- 
habiting in  time  of  peace.  This  happened  in 
thefixth  century,  and  at  the  firft  fettling  of  thefc^ 


iefiuiiu^  and  Mr.  S^homhergj  upon  the  fame  fubjefl.  Sec  alio 
the  opinion  of  a  learned  civilian,  Langcnhtck  oi  Hamburgh , 
in  MagtfUs  EiTay  ou  Infurantcs.     V«I.  i,  p.  i. 
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wanderers,  they  had  certainly  no  other  objeft  in 
view,  than  that  of  living  in  a  tolerable  degree  of 
lecuriry  from  their  enemies,  and  of  procuring  a 
moderate  fubfiftence.     As  thefc  iflands  were  di- 
vided from  each  other  by  narrow  channels,  and 
thofe  channels  were  fo  encumbered  by  fhallows,  Ander- 
thzt  it  was  impoffible  for  ftrangers  to  navigate  ^^^*  Hiftory 
them,  they  found  that  fecurity  which  they  wifhed  j  ^ol  '^^'"T! 
and  by  uniting  among  thcmfelves  for  the  fake  of  20.     ' 
improving  their  condition,  they  became  in   the 
eighth  century  a  well  cftablilhed  republic.  This, 
though  it  nnay  appear  ftrange,  was  the  origin  of 
the  famous  republic  of  Venice,  which  foon  be- 
came a  great  commercial  power ;  for,  from  jhc 
firft  moment  that  thofe  people  took  poifefllon  of 
the  iQands,  neceflity  made  them  extremely  at- 
tentive to   commerce  ;    the   firft    beginning  of 
which  was  naturally  filhing.     Next   to  filhing, 
they  began  to  trade  in  fait,  many  pits  of  which 
were  difcovered  in  their  own  iflands;  and  at  laft 
their  city  gradually  became  the  magazine  for  the 
merchandize  of  the  neighbouring  continent  on 
all  fides,  and  they  themlclves  the  general  carri- 
ers of  Europe,     Thus  to  the  people  of  Italy,  and 
to  thofe  of  Venice  and  Genoa  in  particular,  we  are 
to  attribute  the  re-eftablilbment  of  commerce. 
Of  the  caufcs  which  contributed  to  its  revival,  it 
remains  to  fpeak. 

Various  caufcs  concurred  to  revive  the  fpiritof 
commerce,  and  to  renew,  in  fomc  degree,  that 
intercourfe  between  nations,  which,  during  the 
period  of  Gothic  ignorance  and  baibarity,  had 
been  much  interrupted.  The  religious  wars  of 
the  eleventh  century,  called  the  Cru  fades,  by 
leading  many  from  every  part  of  Europe  into  Jfia, 
opened  an  cxtenfive  communication  between  the 
Eaft  and  Weft ;  and  though  the  avowed  purpofe 
of  thefe  expeditions  was  conqucft,  and  not  com- 
merce ;  though  the  iffue  of  them  proved  as  unfor- 
tunate, as  the  motives  for  undertaking  them  were 
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wild  and  cnthuGaftick,  yet  their  commercial  cf- 
fefts  were  benedcial  and  laftln^f.     JFor  the  firft 
armies,  which  fagged  themfelvcs  under  the  ban- 
ner of  the  Cra(s,  having' teen  led  thi^ough  a  vaft 
extent  of  country,  ana  haviW  fuffered  lb  much 
from  the  length  of  t^eir  march,  and  the  baj:b^-' 
T\{tr\  and  inhofpitality  of  the  people  inhabiting 
thofe  countries,  throftigh  which   they  travelled. 
Others   were   deterred    from    taking:    the    f^mc 
courfe  ;  and  chofe  rather  to  go  by  fca,  than  en- 
cbiinter  fo  rnany  har^ifhips*  ^ Venice^  Genoa,  and 
JPtfa^  furniflied    the    iran/ports,  to    convey  the 
troops :     and    it   is    repohted, '  that  the  fums 
were   immeafe  which   they  received  merely  for 
freight.     Befidesthis,  the   Crufaders   contrafted 
with  ;hem  for  fupplies  of  military  ftores  and  proi- 
vifipns ;  their  fleets  hovered  on  the  coaft  j  and  by 
fijpplying  the  army  with  whatever  was  wanting, 
they  engrofled  all  the  advantages  arifing  from 
this  branch  of  commerce.     1  he^  dates  were  alfo 
benefited   by   the   fuccefs,   vhich   attended  the 
arms  of  thefe  religious  and  enthufiaftick  heroes; 
for  there   are  charters    yet    extant,   containing 
grants  to   the  Venetians y  Pi/ans,  and  Genoe/e,  of 
great  privileges  in  the  various  fettlements,  which 
the  Chriftians  had  gained  in  jffia.     When  the 
Crufaders  feized  Con^antino^le,  the  Venetians,  who 
had  planned  the  enterprize,  transferred  to  their 
own  State  many  of  the  valuable  branches  of  com- 
merce, which  had  formerly  centered   inConJian- 
tinople.     A  nother  great  caufc  of  the   revival  of 
commerce,  was  the  invention  of   the  Mai;iner's 
Compafs,  which,  by  rendering  navigation  more 
fecure  as  well  as  rnore  adventurous,  facilitated  the 
communication  between  remote    nations,     and 
brought  them  nearer  to  each  other.     The  honour 
of  this  invention,  fo  beneficial  to  mankind,  has 
been  claimed  by  xhe  French ;  and  their  clairn  has 
been  allowed  by  fevei^il  authors,  and  maintained 
^y '  a  celebrated  writer    of  their  own.     In  this 
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opinFon   perhaps   national  partiality    may  have 
fomc  weight.       Mott  authors, .  hpwcvei-^    agree 
that  the  inventor  was  Fiayio  de  .(^iolay  a  native 
of  Amalfi,    an  ancient  coinftiercial   city  in  the 
kingdom  of  Napks.  (^)     ,     . 
,    It  is  evident^  that  almoft  all  the  comme|rce  of 
Europe^   in    thofe    Bays,  centered    amongft    the 
Italians.     As  they  at   that  time  carried  on  and 
eftablifhed  a  regular  Ijaae  with   the  Eaft  in  the 
ports  of  i^gyf^i  and  dreW  from  thence  all   the 
rich  jproducc  of  hain  i  it  is  reafqnabie  to  fuppoie, 
that  in  order  to  fuppprt  Jo  extenfive  a  comn^erce, 
thefe  induftrious  and  ingenious  people  were .  the 
firft,  who  introduced  infurances  into  the  fyftem 
of  mercantile  affairs.     It  is  tfjue,  th^re  is  no  di- 
rcft  authority  to  warrant  a  pofitjve  affertion,  that 
t^y  were  the  invei^tors  of  this  kind  of  cpntraft : 
Bui:  it  is  certain,  that  t[ie  knowledge  of  it  came 
with  them  into  tnc  different  maritirije  nates,  in 
which  parties  of  them  fettled  i  and  when  it  is  ad- 
mitted that  they  were  the  carriers,  manufafturers, 
and  bankers  ot  tiurope,  it  is  probable  that  they 
alfo  led  the  way  to  the  eftabliflinicnt  of  a  contraft, 
which  is  fo  efientially  neceflary  to  the  iTiipport  and 
cultivation  of  commerce.     It  has,  howeveri^  been 
afferted  by.writers  of  the  French  nation,  (l?)  that 
infurahce  dates  its  orlgih  in  the  year  1 182,  and  Monf. 
that  it  was  introduced  by  the  Jews,  who  were  Savary  Dia. 
banifhed  from  France  about  that  period,  and  who  Le^GuWon 
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{a)  It  appears  from  Jviiir/on,  thsit  fomt  pcofle  had  fup-  a   j    r    > 
pbfed  that  the  conqueft  of  CharUmagne  in  Italy y  toward*  the  .      .?  ^^  * 
chd  of  the  8th  century,  and  hii   fublequcnt  ellatliOiment  of  ^^^^'  P'  7- 
Chriftiahity  in  the  Weflern  and  Northern  parts  of  Qtrmanyy 
contributed  greatly  to  the  revival  of  commerce.     In  what  I 
have  faid  upon  this  fubjeft^  I  chofe  gather. to  follow  the  Aeps 
of  a  very  elegant  and  profound  hiilorian  of  modern  times. 
Rthertfin^t  View  of  Society,  &c. 

[k)  Jfnder/on  fays,  the  ^rw/  were  banifhed  frorti  Prance ,  in 
1145.  Anderfin^s  UlKory  of  Commerce,  vol.  i.  ]3.  S2.  But 
1  believe  futh  an  event  twice  took  place  in  that  kingdom. 
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took  that  method  to  facilitate  and  fecure  the  re-* 
moval  of  their  cffefts.     They  proceed  to  fay,  that 
the   Lombards^  who  were  not  idle  fpeftators  of 
this  contrivance  adopted  it^  and  in  a  fhort  time 
improved  it  confiderably.     It    is  not    very  ne- 
ceflary  to  enquire  into  the  truth  of  this   faft,  nor 
indeed  are  there  materials  to  enable  us  to  do  fo : 
but  it  is  obfcrvable  that  the  Prefident  Motite/quieu 
Efprit  des      mentions  that  the  Jews  upon  this  occafion  in- 
Loixliv.il.  vented  bills   of  exchange;  but  does  not  fay  a 
c.  i6.  fyllableof  policies  of  infurance.      It  is  agreed, 

however,  that  if  the  Lombards  were  not  the  in- 
ventors, they  were  at  leaft  the  firft  who  brought 
the  contradt  of  infurance  to  perfeftion,  and  in-- 
troduced  it  to  the  world. 

Before  we  come  to  confider  the  amazing  im- 
provements which  have  taken  place^  with  refpeft 
to  this  branch  of  commerce,  in  our  own  country, 
in  thefe  days,  it  will  be  expefted  that  feme  no* 
tice  Ihould  be  taken  of  thofe  maritime  codes,  and 
naval  regulations,  which  have  diftinguifhed  the 
modern,  no  lefs  than  the  laws  of  Rhodes  did  the 
ancient  world. 

To  the  people  of  Amalfi^  wc  arc  indebted  as 
well  for  the  firft  code  of  modern  fea  laws,  as  for 
the  invention  of  the  compafs.  We  learn  from  An-- 
derfofty   that  the  city  of  Amalfi,  fo  long   ago  as 
°  y         the  year  1020,  was  fo  famous  for  it's   merchants 
^'     '  and  fhips,  that  its  inhabitants  at  that  time  ob- 

tained from  the  Caliph  of  Egypt,  a  fafe  condu6b, 
to  enable  them  to  trade  freely  in  all  his  domini- 
ons :  and  they  alfo  received  from  him  feveral 
other  diftinguiflied  privileges.  It  was  towards 
the  clofe  of  that  century,  that  they  promulgated 
their  fyftem  .  of  marine  law,  which  from  the 
place  of  its  compilation,  received  the  denomina- 
tion of  Tabula  Jmalfitana.  This  table  fuperfeded 
in  a  great  npieafure  the  ancient  Jus  Rbodianum\ 
and  its  authority  was  acknowledged  by  all  the 
States  of  Italy,  for  fome  centuries.    But  as  trade. 
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incrcafed  very  rapidly  in  other  cities  on  the  coaft 
of  tht  Mediterranean  fea,  they  became  unwilling 
to  receive  laws  from  a  neighbouring  flace^  which 
they  now  equalled^  if  not  furpaiTed^  in  the  extent 
of    their     naval    eftablilhmcnts.      Every    one, 
therefore,  began  to  cre6t  a  tribunal,  in  order  to 
decide  all  controverted  points,  according  to  laws 
peculiar  to  itfelf ;  but  ftill  referring  in  matters  of 
higher  moment,  to  the  former  rule  of  aftion,  the 
jimalfitan  code.     From  fuch  a.  variety  of  laws,  as 
muft  neceflarily  be  the  cpnfequcncc  of  each  of 
the  Italian  ftates  becoming  its  own  legiflator,  fo 
much  diforder  and  confufion  arofe,  that  generaji 
convenience  at  laft  compelled  them  to  do  that^ 
which  jealoufy  of  each  others  power  and  growing 
commerce  would  for  ever  have  prevented  them 
from  effedling  ;  and  at  a  general  aifembly,  it  was 
agreed  to  digcfl;  thelaws  of  all  the  feparate  com- 
munities into  one  body.     Every  regulation  there- 
fore, which  was  thought  to  be  founded  in  juflice 
either   in    the   laws   of  Marjeilles^   Pi/^y  Genoa^ 
Venice^  or  Barcelona,,  was  colleAcd  into  one  mafs, 
and  publifhed  in   the   J4th   century,  under  the 
tide  of  Confolato  del  Mare.      A  French  writer  Hubncft 
Sur  la  Saifie  des  Batimens  neutres  fpcaks  of  this  pro- 
duftion  in  a  very  unfavourable  way  ;  and  calls  it 
a  rude,  ill  formed  mafs  of  maritime  and  pofitivc 
regulations,  of  ordinances  of  the   middle  ages,' 
and  of  private  dccifions.     Indeed  \^hen  we  con- 
fider  that  this  was  a  compilation  from  the  various 
regulations  of  fo  many  diflfereot  dates,  it  could 
not  excite  much  fur prife,  if  it  really  merited  the 
ccnfure  of  this  author.     But  upon  examination, 
it  is  a  work  of  confiderable  merit  y  the  decisions 
it  contains  are  founded  on  the  laws  of  nations  \  Vinniusia 
it  has  been  received  and  allowed  to  have  the  force  '^^ckium. 
of  law  in  every  pare  of  Italy ;  and  it  is  thefource  ^' 
from  whence  the  people  of  that  country,  as  well 
as  thofe  of  Spain  and  France^  have  been  faid  to 
derive  many   of  their  beft  marine  regulations,  gnjcrieon 
Unfortunately  too,  JjJiw^r/f^^  has  difcovered,  thatprefac^p'g. 

b  4  bccaufc 
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bccaufc  one  of  the  chapters  in  the  Confolato  del 
Mare  overturns  fome  favourite  fyftcm  of  this 
learned  author,  he  is  out  of  humour  with  thi 
whole  compofition.  One  thing,  however,  is  clears 
that  neither  the  Covfolato  del  Mar^e,  nor  the  Jmal- 
fitan  code,  upon  which  it  wa4  fouriditd,  contain^ 
any  thing  upon  infurance  law  j  fo  that  l^c  hive 
here  anothier  confirmation  of  the  idea,  that  this 
contraft  was  not  a  produdioil  of  viry  ancient 
times  (a). 

The  IpiHt  of  commerce  was  not,  however, 
confined  to  the  South  parts  of  Europe ;  it  no^ 
began  to  e*tend  irfelf  among  the  inhabitdrtts  of 
the  Weftern  coafts.  But  whatever  maritime 
regulations  they  might  have  eftabliflied  among 
thcmfelves,  they  were  found  not  to  be  fufiiciently 
extenfive  for  the  commercial  intercourfe,  which 
began  to  take  place  in  thx>fe  countries  in  the  cdurfe 
of  the  icth  tentury.  Accordingly,  about  the 
year  1 1 94,  Richard  the  Firft,  king  of  Engiandy 
on  his  return  from  his  wild  expedition  to  the 
Holy  Landi  having  ftaid  to  repofe  Hinifelf  for 
fome  time  at  the  ifle  of  Qleroft^  in  the  Bay  of 
Bifcayy  an  illand  which  he  inherited  in  right  of 
his  rnothtr,  whofc  portion  it  was  irt  mlrriage  with 
his  father  Henry  the  Second,  gaVe  Orders  for  the 
5c^ombcrg's  compilation  of  a  maritime  code.  Sbme  authors 
Obfcrv.  on     f^ppofg  ^hat  the  hardfliips  and  dancers,  to  which 

the  Rhodian     .    *  T  r      r  t  >  j-  •  r     ?•  1 

iaws,  *"  ^"C  courfe  of  his  expedition,  he  faw  atlventur- 

crs  by  fea  were  expofed,  induced  him  to  proniul- 
gate  a  law,  by  which  their  condition  fnight  be 
Sir  Philip  rendered  more  comfortable.  Others  imagine, 
ob^^-vVn  ^"^  probably  their  fuppofition  is  better  foundedj 
the  Doin  "of  ^^^^  ^^^  g^^at  intercourfe  between  his  Engfijb  ahd 
^he3ca,c,  4^  French  fubjefts,  ^qd  their  allies,  required  a  cer- 


(«)  In  i».*hat  I  have  faiji  upon  the  Jmalfitan  code,  1  have 
found  myfelf  extienuly  ind-bted  to  Mr.  Sch'.mherg*i  very 
ingenious  obfervations  upon  that  fob^cft,  in  ilis  trcati.'e  on 
the  maritime  lavss  of  I  tcJes* 
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tiifi  general  fyftfcm  of  (ea  law,  for  the  more  fpecdjr 
ami  impartial  determination  of  all  difputes,  which 
fnighc  occafionally  arife.     Thfc   laws  of  Olerony 
ihcrcforc,  whieft  arc  in  fubftance  but  an  abftraft 
of  thtold  RbediaH  laws,  with  fome  additiotis  and 
alterations,  accommodated  to  the  prafticie  of  that 
igdf  and  the  cuftdms  of  th^  Wcftcrn   nations, 
were  propofed  as  a  common  ftandard  and  mca- 
fure  for  the  nrtorc  equal  diftribution  of  juflicti 
aniongft  the  people  of  different   governments. 
Tfiefc  ckcdlent  regulations  Were  fo  much  eftccm- 
ed,  that  they  have  been  the  model,  on  which  alt 
moderh  fed  laws  have  been  founded ;  and  two 
diftingliifhcd  nitions  have  contended  for  the  ho? 
hour  of  their  production,     France,  jealous  of  the 
luftre  which  the  En  JiJB  juMy  derive  from  the 
pfodu&ioii  of  this  code,  with  much  anxiety  claims 
this  honour  to  hcrfelf  j  and  very  diftinguiflied  au- 
thcfh  ha^fc  ftood  forth  thi  champions  of  her  claim,  ClciracCoa- 
The  fubffince  of  their  arguments  is,  that  Eleanor,  tumesde  la 
i(;\fc  of  Htfify  2d  king  of  Ef!gland,  and  Duchcfs  Jf^^'  P' *'  . 
of  Ctiyeniiei  returning  fronrt  thfc  Htly  Land,  and  g^^^ 
having  feiiri  the  beneficial  cffefts  of  the  Conjolatd 
del  Mare i  Ordered  the  firft  draught  of  the  judg- 
ments or  laws  of  Olerta  to  be  made  :  that  her  Jon 
Richard  the  Pirft,  returning  from  the  fame  expeditioh 
enlarged aytd Improved  v/htii  his  mother  had  begun  : 
thit  they  were  certainly  intended  fortheufeof 
lYtc  Freiivh  merely,   becaufe  they  are   written  m 
fliC  old  Xiafcon  French,  without  any  mixture  of 
the  Nifrman  of  Enghfh  languages  :  that  they  con- 
ftatltly  refer  for  examples  of  voyages  to  Eourdeaux, 
Si.  Mah,  and  other  fca-ports   in   France-,  neve^ 
to  the  Thames,  or  to  any  port  of  England^  or  Ire- 
Ittfid:  and  that  they  were  made  by  a  Duchcfs  and 
rriike  of  Guyknne,  fbr  Guyenne,  and  riot  for  their 
kingdom   of  England.       One  pf  thefe    learned 
writers   adds  a   reafon,  which   he    thinks ,  very  Valin, 
conclufive  toprOVe  that  thefe  laws  were  of  French 
cxtraftiori,  namely,  that  from  their  firft  appear- 
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ance,  their  dccifions  have  been  treated  with  ex- 
treme refpeft  in  the  courts  of  France. 

In  thefe  days,  it  is  very  immaterial  whether 
France  or  England  is  entitled  to  the  honour  they 
rcfpcftively  claim,  and  I  fhall  not  tire  the  reader 
with  any  argument  upon  the  point  (^i\ 

Anderjon  in  his  hiftory  of  commerce  has  ex- 
prefly  ftated,  but  he  does  not  adduce  any  autho- 
riry  in  fupport  of  his  opinion,  that  the  laws  of 
Oleron  treat  of  infurances.  1  have  read  them  re- 
peatedly with  the  direft  view  of  difcovering  whe- 
ther infurances  were  of  fo  ancient  a  date  :  but  I 
have  not  found  a  fmglc  word,  which  could  in- 
duce me  to  fubfcrib«  to  fuch  an  affcrtion.  In 
confirmation  of  my  opinion,  Emerigouy  fpeaking 
of  thefe  laws,  has  obferved,  "  11  n*y  eft  pas  dit  le 
'*  moi  du  contrat  (CAJfurance^  qui  apparemmcnt 
"  n'etoitfas  encore  alors  en  ufage.** 

But  while  we  pay  due  refpe^  and  veneration  to 
thofe  maritime  regulations,  which  diftingui(hcd 
the  Southern  and  Wcftern  parts  of  Europej  it 
would  be  improper  filently  to  pafs  over  the  laws, 
which  were  ordained  by  an  induftrious  and  re- 
fpeftable  body  of  people,  who  inhabited  the  city 
CleiracUsct  q^  Wijbuy  famous  for  its  commerce,  and  renown- 
Comumes  de  ^j  ^^  ^j^^  ^^^^^  ^f  ^j^^  ^^^^^^^     jj^^  merchants 

of  this  city  carried  on  fo  cxtenfive  a  trade,  and 
gave  thcmfelves  up  fo  entirely  to  commerce,  that 
they  muft  doubtlefs  have  found  a  great  inconve- 
nience in  having  no  maritime  code,  to  which 
they  could  refer  to  decide  their  difputes.  To 
fuch  a  caufe  we  are  probably  indebted  for  thofe 
laws  and  marine  ordinances,  which  bear  the  name 
of  IViJbuy^  which  were  received  by  the  Swedes^ 
at  the  time  they  were  compofed,  as  a  juft  and 
equitable  rule  of  a«5lion,  and  which  were  long  re- 


la  AL^r. 

Emerigon. 
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{a)  Fbr  the  arguments  in  favoor  of  th«  Englijb  claim,  the 
reader  may  coniuit  ^W^o/i's  A/ar/  Qau/wn^  lib.  2.  cap.  24^ 
Mr.  Jult.  Black/loneh  Commentaries,  v*l.  1.  page  4x8. 
3Jjomherg\  Obfervatioiis,  page  88. 
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fpeAcd  (and  for  ought  I  know,  arc  to  this  day 
obfervcd)  by  the  Germans,  Swedes,  Danes,  and  by 
all  the  Northern  nations :  although  the  city,  in 
which  they  received  their  origin,  has  long  dwind- 
led into  infignificancy  and  contempt.     At  what 
time  thcfe  laws  were  compiled  is  a  matter  of  dif- 
putci  and  different  writers  have  adopted  differ- 
ent periods,  in  order  to  anfwer  their  own  parti- 
cular ends,  or  to  advance  the  honour  of  that  age 
which  it  happened  to  be  their  bufinefs  to  extol. 
The  writers  of  the  North  pretend  that  Wtjbuy 
was  a  great  commercial  city,  in  the  9th  century  ; 
from  whence  they  argue,  that  their  laws  muft  be 
of  very  high  antiquity  ;  that  they  were  the  model, 
from  which  thofc  of  Oleron  were  copied,  and  that 
they  were  received  and  acknowledged  by  all  na- 
tions in  Europe,  even  to  the  ft  raits  of  Gibraltar. 
On  the  other  hand  it  is  anfwered,  and  with  much  Cleirac.  4. 
ftrcngth  of  reafoning,  that  the  Northern  code  is 
a  tranfcript  from   that  of  Oleron,    although   it 
contains  fcveral  additions :  for  it  has  been  (hewn, 
that  the  laws  of  Oleron  were  promulgated  by 
Richard  the  Firft  about  the  clofe  of  the  twelfth 
century,  at  which  time,  as  appears  by  the  report 
of  a  Swedijh  hiftorian,  the  city  of  Wijbuy  was  not  oiaus  Mag- 
built,  nor  for  near  a  century  afterwards  ;  that  the  nus,  lib.  10^ 
inhabitants  were  merely  ftrangers  coUefted  toge-  ^^P-  ^^» 
ther  from  different  parts,  who,  fo  far  from  hav- 
ing any  power  or  influence  over  their  neighbours, 
were  not  abfolutc  mafters  of  their  own  city.     Be- 
fides,    if  their  laws  had  been   prior  to  thofe  of 
Oleron,  we  fhould  have  found  in  the  latter  fome 
regulations  refpefbing  infurances;  becaufe  a  co- 
pyift  never  would  have  omitted  fo  material  a 
branch   of  commercial   legiflation,   the  laws  of 
/irj/&x(y  having  exprefly  mentioned  infurances,  and  Art.  66, 
provided,  that  if  the  merchant  oblige  the  maOer 
toinfurethe  Ihip,  the  merchant  ftiall  be  obliged 
to  infure  the  maftcr's  life  againft  the  hazards  of 
the  fea. 

Afterwards 
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Aftefwairds  tdii^ards  the  dole  of  the  fifteenth 
Robcrtfon  's  cehturv,  we  firtd  from  hiftory,  that  many  con- 
View,  vol,  x.  fid^rablc  regulations  were  made  at  Barcelona  ia 
p.  35i.quar-  ^p^i„^  refpeding  marine  ihfurances. 

Emerigon,         ^^^.  ^^  ^^^  ^^^^  ^^  tFiJbuy  were  not  prior  to 
pref.  p,  12,    thofe  of  Olerotiy  yet  it  is  much  to  their  honour, 
and  fhcws  in  what  eftimation  they  were  held  ill 
the  gt-eateftjpart  oi  Eurofe^  that  after  having  for 
a  lon^  cbiirle  of  time  enjoyed  the  higheft  autho- 
rity in  all  the  Northern  tribunals  for  maritime  af- 
fairs,   they  were  thought  worthy  of  being  a- 
dopted  as  the  bafis  oF  the  ordinances  of  the  nan- 
Schomb.Ob-/^^^^^*  league.     Of  this  ancient  and  famous  con- 
fcrv.  106.       federacy  it  will  be  fufEcient  in  this  place  to  ob- 

ferve,  thdt  it  began  about  the  thirteenth  cen- 
tury, and  originated  with  th^  cities  of  Luheck 
Robcrtfon's    and  Hamburgb^  which  were  obliged  to  enter  into 
View  of  So-  a  league  of  mutual  defence,  in  order  to  proteflb 
<^*^V«  Ihemfelves  againft  the  nations  round  the  BaJtUi, 

who  were  extremely  barbarous^  and  infefted  that 
fca  with  their  piracies.  I'hefe  two  cities  de- 
rived fuch  advantages  from  their  union,  that 
other  towns  acceded  to  the  confederacy,  and  in 
a  Ihort,  time,  eighty  of  the  moft  conliderable 
cities,  fcattcred  through  thofe  countries,  which 
ftretch  froip  the  bottom  of  the  ^altick  to  Cologne 
upon  the  khine^  joined  in  the  famous  tianfeatick 
League  j  which  becirac  fo  formidable,  that  its  al- 
liance ^*^as  courted>  and  its  enmity  dreided  by 
the  mdft  powerful  monarchs.  This  affocia- 
tibn,  it  is  faid,  formed  the  firft  fyrtcmatick  plan 
of  commerce  known  in  Europe:  but  notwith- 
ftanding  this,  they  did  not  for  a  long  time  pub- 
liffi  any  niaritime  code,  but  were  entirely  go- 
verned by  thofe  of  Oleron  and  Wijbuy.  At  a 
Korickc  gericj-al  meeting,  however,  held  at  Lubecky  in 
Comm.  the  year  1614,  it  was  agreed  to  extraft  from 
Sohomb.Ob-  thofe  corhpilations  whatever  Ihould  be  thought 
^^^^''      '        moft  uleful,  and  that  it  (hould  in  future  be  the 

rule  of  dccifion  in  every  contefted  point.     It 
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was  prior  to  this  time,  about  the  fourteenth  cen-  Robertfon'$ 
tury,  chat  the  members  of  this  league  were  in  Y^^*'»  „• 
their  greatcft  fplendpur  5  their  commerce  >yas  at  ^f  ^-^nj^i^ 
its  height;  they  fupplied  the  reft  o^ Europe  with 
naval  ftores,   and  they  pitched   upon  different 
towns,  the  mod  eminent  of  which  was  Bruges  in 
Flanders^    where   they    eftabliftied    ftaplcs,     in 
^w^hich  their  commerce  was  regularly  carried  pn: 
The  ibyereigns  of  Eurofe  looked  vp  to  the  Han- 
J'eatick  League  with  efteem  and  admiration  j  and 
the  ^ings  of  Frame  and  England  granted  thenri 
confidefable  privileges.     But  when  this  union 
had  rendered  them  rich  and  po>yerful,  they  grew 
arrogant  and  ove^- bearing,  which  induced  the  Hume's HifL 
princes,    whom  they  had  ofFended,    to  take   a  of  England, 
clofer  and  niore  accurate   /iew  of  the  danger  vol  4.  p. 
-which  might  arilj:  from  fuch  a,  confederacy,  ^nd  34^*  349- 
of  the  advantages  which  might  accrue  to  rhem- 
fclvcs  from  the  pofleflion  of  their  trade.     Thefc 
caufes  at  laft  concurred  to  efFe^  the  decay  of 
this  alliance,  which  however  is  not  wholly  dif- 
liilvcd  at  this  day  •,  as  the  cities  of  Lubeck^  Ham^ 
hurgby  and  Bremen^  maintain  fufficient  marks  of 
that  Iplepdour  and  dignity,  with  which  this  con- 
federacy was  anciently  diftingui(b?d. 

Having  thus  tak;en  a  brief,  but  comprehenfive 
view,  ot  the  moft  conCderal?le  maritime  llates 
both  of  ancient  and  modern  times,  *  I  for- 
bear to  go  more  at  length  into  the  hiftory  of 
fcveral  governments,  which  have  publiflied 
naval  regulations  for  the  dircftion  of  their  own 
fubjcfts;  becaufc  they  are  only  binding  withri^ 
their  own  particular  diftrifts ;  they  are  very  fi- 
milar  to  thofe  about  which  fo  much  has  been  al- 
ready faid ;  they  are  all  coUefted  by  Magens  in 
the  fecond  volume  .of  his  Effay  on  Infu ranees, 
and  are  occafionally  referred  to  in  the  couffe  of 
the  enfuing  work.  Befides,  I  haften  to  give  an 
account  or  the  vaft  improvements,  which  have 
been  made  in  this  country  within  thefc;  laft  thirty 
yearSj  with  relpedl  to  infuranccs,  and  which  are 

the 
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the  main  objefl:  of  this  enquiry.  It  would, 
however,  be  improper  in  a  work  of  this  nature, 
entirely  to  pafs  over  the  French  nation,  the  ma- 
ritime ftrength  of  which  has  of  late  years  con- 
fiderably  encreafed ;  and  whofe  writers  upon  com- 
mercial affairs  would  refleft  honour  upon  any 
country. 

Few  people  underlland  the  theory  of  com- 
merce better  than  our  neighbours  on  the  Conti- 
nent! and  yet  they  have  not  in  praftice  come 
up  to  what  might  have  been  expefted.  It  is 
true  that  France  from  her  fituation,  from  the 
bent  of  her  people  to  certain  manufactures,  from 
the  happinefs  of  her  foil,  and  her  natural  advan- 
tages, muft  be  always  poffeflcd  of  a  great  inter- 
nal and  external  trade,  which  mufl:  add  greatly 
to  her  wealth,  and  render  her  the  moft  refpclfta- 
ble  power  on  the  Continent  of  Europe.  But  the 
French  do  not  naturally  poflefs  that  undaunted 
perfeverance,  which  is  neceffary  for  commerce 
and  colonization.  It  is  befides  a  great  difad- 
vantage  to  the  commerce  of  France,  that  as  its 
government  is  military,  the  profeflion  of  a  mer- 
chant is  not  fo  honourable  as  in  Englandj  fo  that 
the  French  nobility  think  that  it  would  be  be- 
neath them  to  attend  to  the  drudgery  of  trade,, 
and  that  it  would  degrade  their  anceftry  to  allow 
any  of  their  fons  to  follow  the  biifinefs  of  a  mer- 
chant.-  The  confequence  of  this  is,  that  the  church, 
the  law,  and  the  army  are  (locked  with  the  mem- 
bers of  noble  families;  and  the  counting-houfe  is 
by  them  entirely  deferted.  At  one  period,  indeed, 
there  was  an  appearance  that  France  would  make 
as  illuftrious  a  figure  am idft  the  powers  of£«- 
rope  in  trade,  as  ihe  then  did  as  a  warlike  na- 
tion. The  period,  to  which  I  allude,  was  un- 
der the  adminiftration  of  the  famous  Colbert^ 
who  next  to  Henry  the  Great,  may  juftly  be  ^iled 
the  father  of  the  French  commerce  and  manu- 
Vie  dc  Col-  faftures.  This  illuftrious  man,  who  was  of 
bcrt.  Scotch  extraftion,  defcended  of  a  family  no  way 

confidcrable  by  its  fplendour  or  antiquity,  raifed 

himfelf 
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himfcif  by  his  aftivity,    diligence,   and  know- 
ledge of  commerce,  to  the  firft  ofBces  under  the 
governtncnt  of  France.     Being  appointed  to  the 
fapcrintendcncc  of  the   finances,    he  propofed 
fuch  regulations,  as  brought  about  the  purpofe 
he  intended^  the  orderly  and  frugal  management 
of  them;  and  eftabliflied  the  trade  of  France  with 
-the  Eafi  and  ff^ejl  Indies^  from  which  fhc  has 
reaped  confiderablc  benefits.      He  alfo  patro- 
nized and  encouraged  the  liberal  arts  and  fci* 
ences,  reformed  the  courts  of  juftice,  and  intro- 
duced many  important  regulations,    which  re- 
garded the  order  of  fociety.     But  in  1669,  when 
appointed  fecrctary  of  ftate,  and  entrufted  with 
the  management  of  affairs  relating  to  the  Tea,  he 
had  a  full  opportunity  of  exerting  thofc  talents, 
which  he  fo  eminently  poffcflcd,  and  for  the  ex- 
ertions of  which  his  name  has  been  tranfroitted 
with  fo  much  honour  to  pofterity.     In  order  to 
gain  a  proper  infight  into  the  true  efFcfts  of 
commerce  upon  the  various  nations  of  the  world, 
and  the  advantages  of  fome  particular  branches 
of  trade,  he  procured  and  employed  learned  and 
diligent  men   to  enquire  into  the  commercial 
hiftories  of  cities  long  fince  deftroyed,  and  the 
nature  of  the  climate,  foil,  and  produftions  of  the 
countries  then  rifing  into  notice.     It  was  to  this  , 
fpirit  of  enquiry  in  this  famous  ftatefman,  that 
the  world  is  indebted,  as  appears  from  the  de- 
dication,   for,  that    very   maftcrly   performance  pu^jPjjl^  ^j^ 
upon  the  commerce,  and  navigation  of  the  an-  Commerce  et 
cients,  written  by  ffo//,  bilhop  of  Avrancbes  and  deiaNaviga- 
Soi/ons,  who  is  juftly  entitled  to  a  high  rank  ^i°"  ^•^  ^^* 
among  men  of  letters.      Colberty    having  thus   ^*"''  ^^ 
made  ufe  of  the  labours  of  others  in  oider  to 
gain   ufeful  information,    undertook   to  reftorc 
the  navy  and  commerce  of  France ;  and  he  com*- 
pleted  all  his  fcrvices  by  the  publication  of  that 
excellent  body  of  fea  laws,  known  by  the  name 
of  the  Ord,inan«es   of  Lewis   the    i^4th,   which  Vie  de  C#l. 
comprehcQ^  every  thing   relating  to   naval  or  t^^^- 

commercial 
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T/Hortneur    commercial  jurifprudcnce  j  and  of  which  the  doc- 

Francois,    7  jj.jj^g  ^£  infiirances   forms  a  confidcr^jblc  part. 

om.  p,  302.  ^^  j^^  merits  all  Europe  has  borne  teftimpny  > 

and  the  name  oiCMert  muft  ever  he  mentionefl 

with  refpeft,  when  the  ordinances  pf  i^i^r  the 

14th  are  the  fubjeft  of  convcrfttiop  (^),n 

This  ordinjince  has  had  (he  good  fortune  (9 
rneec  with  an  able  commentator  in  Valin,  ^'hQ> 
being  thoroughly  fenQb^e  of  the  advantages 
which  his  country  muft  ncceflarily  derive  frqm 
fuch  an  excellent  code,  hasy  with  a  degree  of 
labour^  induftry  and  difcernmcnt,  which  exci^ 
our  admiration,  and  which  are  highly  c{efeFYii\^ 
of  irnitation,  placed  it  in  the  iT)Qft  favourable 

Eoint  of  view,  has  cleared  up  every  obfcurity, 
y  tracing  thcfe  laws  to  th^ir  ancient  fo\irce% 
and  by  a  full  inve&igatiofi  of  old  Qrdj^ance^, 
and  the  decifions  of  former  tribunals,  hfis  ^dei^ 
much  to  the  mafs  9f  learning  uppn  fubjcfts  oji 
this  nature.  But  of  all  the  foufces^  frorn  which 
modern  French  Icgiilators  could  derive  the  moft 
eilential  informatipn,  the  famous  treatife  called 
"  Le  GuidorC^  was  the  chief.  This  traft  was  rer 
Cleirac,  p.  puhlifhed  by  Cleiracy  who  pays  a  due  complir 
ziy  ment  to  its  merits,  in  his  work  upon  the  Ufagcs 

and  Culloms  of  the  lea :  and  although  in  its  ftyle 
arid  manner  it  certainly  favours  of  the  ruft  of 
antiquity  j  yet  it  contains  the  true  principles  of 
naval  jurifprudcnce.  If  the  ftyle  be  antiquated, 
and  the  text  be  corrupted, in  fome  places,  yet 
the  treatife  is  ftill  valuable  by  the  wjfdoiii^  which 


faj  It  was  under  the  ^dminiftratlon  of  Collet,  that  tbc 
L'Homeur      ^^^"^^  ^^^^  ^^^  foundations  of  ^ebec  on    the  banks  of  the 

river  St,  Ltfjuremc ;  and  he  performed  a  worif ,  which,  fays 


canal,  the  execution  of  which  attracted  the  admiration  of 
Europe i  and  added  much  to  the  iplendour  o(  French  com- 
merce^ 

(bines 
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fhincs  through  the  whole,  and  the  number  of 
dccifions,  which  it  contains. 

Upon  this  occafion  let  me  not  forget  to  take 
proper  notice  of  two  very  modern  and  diftinguini- 
cd  French  writers,  M.  Potbier  and  M.  Emerigon. 
The  former  of  thele  has  written  admirable  dif- 
fcrrations  upon  every  fpecies  of  exprefs  and  im- 
plied contra6ls,  and  amongft  the  reft  upon  that 
of  infurance;  he  has  confidered  his  various  fub-  Pothier,  % 
jeds  with  fo  much  clearnefs,  and  perfpicuity,  and  torn,  duod, 
has  produced  fo  many  appofite  examples  in  fup-  P«  *• 
port  of  the  pofitionshe  advances,  that  they  greatly 
contribute  to  the  advancement  of  the  knowledge 
of  this  branch  of  jurifprudence.     His  ftyle  is  at 
the  fame   time  manly,  neat,  and  claflical  j  and 
well  fuited  to  didadic  difcourfes. 

M.  Emerigon  has,  in  his  work,  confined  him- *Traite  de» 
fclf  to  the  confideration  of  marine  infurances,  and  Affuranccs. 
to  the  contraft  of  bottomry  only.  This  being 
the  cafe,  he  has  gone  into  thofe  fubjeds  much 
more  at  length  than  any  former  French  writer ; 
and  has  with  infinite  labour,  unwearied  ftudy 
and  refleftion,  colleded  the  dccifions  and  autho- 
rities, applicable  to  the  purpofe  of  his  work. 
This  learned  foreigner,  I  underftand,  holds  a 
diftinguiflied  rank  among  the  advocate;?  of  his 
own  country  :  and  his  treatife  upon  infurances 
will  by  no  means  diminifh  his  fame. 

We  have  fcen,  that  the  naval  reputation  of  the 
Englijh  was  arrived  at  a  great  height  ih  the  twelfth 
century,  for  the  laws  of  Olerofiy  of  the  merits  of 
which  much  has  been   faid,  were  at   that  time 
compiled  by  an  Englijh  monarch,  and  received 
here  as  the  regulator  of  naval  affairs.     The  pro- 
grcfs  of  commerce,  however,   in    this  country,, 
was  not  anfwerable  to  fo  aufpicious  a  beginning  j 
for  in  the  reign  of  Edward  the  Third,  upwards  Hiime*s  Hift. 
of  a  century  atterwards,  commerce  and  induftry  of  Eng.  od. 
were   at  a  very  low  ebb.     That  monarch  ftruck  ^^*''  *  ^°^' 
with  the  flourifhing  ftate  of  the  Northern' pro- ^'.'^^^'' 
vinces,  which  have  been  already  defcribed,  and 
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perceiving  the  true  caufc  of  their  profpcrity,  en- 
deavoured to  excite  a  fpirit  of  induflry  among  his 
fubjedts,  who  feemed  to  be  blind  to  the  advant- 
ages of  their  fituation,    and   ignorant  of  thofe 
fources,  from  which   they  might  derive  wealth 
Robertfon'3    and  opulence.     So  far  were  they  Inlkd  by  igno- 
Vicw  of  So-  ranee   and  indolence,  that  they  did  not  even  at- 
ciety,  &c.      tempt  thofc  manufaftures,  the  materials  of  which 
they  themfelves  fupplicd  to   foreigners.     Not- 
withftanding  the  endeavours  o(  Edward,  and  the 
many  wife  cftablilhments  propofed   and  encou- 
raged by  him,  it  was  not  till  tfie  reign  of  Eliza^ 
bethy  that  the  Englijh  began  to  difcover  their  true 
interefts,  and  the  arts  by  which  they  v;erc  to  ob- 
tain that  preeminence  and  rank,  which  they  now 
hold  among  commercial  nations.     This  flow  pro- 
grefs  of  commerce  in   this  country  may   be  ac- 
counted for  on  various  grounds.     During    the 
Saxon  heptarchy,   England  was  fplit  into  many 
kingdoms,    perpetually   at    variance  with    each 
other ;  it  was  expofed  to  the  fierce  incurfions  of 
the  Northern  pirates  j  it  was  funk  in  barbarity 
and  ignorance  ;  and  confequently  was  in  no  con- 
dition to  cultivate  commerce,  or  to  purfuc  any 
fyftem  of  wife  or  ufeful  policy.  To  this  fuccceded 
the  Norman  ronqueft,  and  all  the  confequences  of 
a  feudal  government,  military  in  its  nature,  hof- 
tile  to  commerce,  and  the  arts  and  refinements  of 
a  liberal  and  civilized  people.     Scarce  had  the 
nation  recovered  from  the  fliock  occafioncd  by 
this  revolution,  when  it  was  engaged  in  fupport- 
ing  its  monarch's  pretenfions  to  the  French crovfiii 
&nd   it  long  continued  to  wafte  its  vigour  and 
Wealth  in  wild  endeavours  to  conquer  that  coun- 
try.    To  this  we  may  add  the  deftruftivc  civil 
wars  between  the  houfes  of  Tork  and  Lancajier^ 
which  long  deluged  the  kingdom  with  blood  i 
and  to  which  a  period  was  at  laft  happily  put  by 
the  union  of  their  fcveral  titles  to  the  crown,  in 
the  perfon  of  Henry  the  Eighth.     The  reforma- 
tion, then  took  place  under  that  monarch,  and  it 
•    •  was 
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was  not  till  the  rcign  of  Elizahetby  that  the  feuds 
and  diflfenfions  which  fuch  an  important  event 
was  likely  to  occafion^  began  to  fubfide.  Dur- 
ing her  long  reign,  and  her  wife  and  prudent  ad- 
tniniftration  of  government,  commerce  began  to 
rear  its  head,  and  found  fhelter  and  protedtion 
from  the  managers  of  public  affairs.  From  this 
fliort  fketcb,  it  is  not  much  to  be  wondered  at, 
that  England  was  one  of  the  laft  nations  of  Eu^ 
ropCy  which  availed  herfelf  of  her  great  commer- 
cial advantages :  but  fhe  has  (ince  made  ample 
amends  for  her  long  continued  indolence  and 
inadivity,  by  the  amazing  extent  of  her  com- 
merce, and  the  wife  laws  and  regulations  to  be, 
found  in  her  fyftem  of  maritime  jurifprudence. 

While  commerce  continued  in  this  weak  and 
languid  (late,  it  cannot  be  fuppofed  that  infur- 
ances,  which  fpr«ng  from  commerce,  were  at  all 
encouraged  or  underftood.  Ic  is  true,  the  Lom- 
hards  came  into  England  in  the  1 3th  century,  and  i  Anderfon's 
it  is  univerfally  agreed,  that  whatever  may  haveHift.of  Coir. 
been  the  origin  of  infurances,  they  were  introduc- 
ed into  England  by  that  adtive  and  induftrious 
people.  This  idea  is  countenanced  and  con- 
firmed by  the  claufe  to  this  day  inferted  in  all  po-  Vide  the  ap- 
licies  of  infurance  "  that  this  writing  or  policy  of  P^"^"''  ^^' 
"  aiTurance  fhall  be  of  as  much  force  and  effeft 
as  any  writing  heretofore  made  in  Lombard 
Street^  &c."  the  pla.ce  where  thefe  Italians  are 
known  to  have  taken  up  their  refidence,  and  car- 
ried on  their  trade.  The  preamble  to  the  ftatutc 
of  Queen  Elizahetby  which  will  be  prefently 
mentioned,  fpeaks  of  infurances^  as  having  ex- 
ited time  out  of  mind  in  this  kingdom.  Be  this 
as  it  may,  it  is  certain  that  prior  to  the  reign  of 
that  princefs  very  few  infurances  had  been  ef- 
fcftcd :  or,  if  effc6ted,^no  queflion  had  ever 
arifen  upon  them  in  any  of  the  fupcrior  courts. 
So  little  were  the  judges  acquainted  with  the  na- 
ture of  the  contract,  that  fo  late  as  the  qo  and 
2iSioi Elizabeth's  reign,  it  became  a  queftion, 
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where  an  aftion  upon  a  policy  of  infurance  £^ould 
be  tried,  the  policy  having  been  cfFcftcd  in  Lon^ 
dofiy  and  the  fliip  detained  in  the  river  S^ane  in 
France.  The  policy  was  on  a  (hip  from  Mel- 
combe  Regis j  in  the  county  of  Dor/ety  to  AlhsvilU 
6  Coke  Rep.  in  ^^^^^^*  The  plaintiff  declared,  that  the  fhip 
47.  b.  in  failing  towards  Abbeville^  to  wit,  in  the  river 

of  Soane,  was  arrefted  by  the  king  of  France,  -The 
parties  came  to  iflue  upon  the  queftion,  whether 
the  (hip  was  fo  arrefted  or  not:  and  it  was  tried 
before  Lord  Chief  Juftice  fVray,  in  the  city  of 
London  ^  and  a  verdidt  was  found  for  the  plaintiff* 
In  arreft  of  judgment  it  was  moved,  that  this  if- 
fue  arifing  merely  from  a  place  out  of  the  realm^ 
could  not  be  tried  in  London.  But  it  was  refolved 
by  the  court,  that  this  iflue  (hould  be  tried  where 
the  aftion  was  in  this  cafe  brought  j  for  the  pro- 
mife  which  is  the  ground  and  foundation  of  the 
a6lion,  was  made  in  London  i  and  the  arrell 
now  in  iflue^  is  not  the  ground  of  the 
adlion,  which  is  founded  on  the  ajfumffit^  and  the 
arreft  is  the  breach  of  the  ajfumffit. 

This  IS  the  moft  ancient  cafe  I  have  been  able 
to  find  upon  the  fubje£t  of  infurances ;  and  I 
thought  proper  toinferc  it  here,  as  the  beft  proof, 
that  prior  to  the  reign  of  Elizabeth^  this  con- 
tract could  have  been  very  little,  if  at  all 
known.  We  have  fcen,  however,  that  under 
Elizabeth y  the  genius  of  England  began  to  dif- 
play  itfelf :  ^about  which  time  alfo,  the  Icgiflature 
began  to  think  the  regulation  of  matters  of  af- 
furance,  an  objeft  well  worthy  of  their  moft  fcrif 
ous  attention ;  and  it  cannot  but  afford  us  much 
pleafure  to  find,  that  even  in  that  early  age,  the 
true  principles,  upon  which  this  fpccies  of  con- 
traft  is  founded,  and  upon  which  it  ought  to  be 
protefted  and  encouraged  in  a  commercial  rfation, 
were  clearly  and  fully  undcrftood.  In  the  pre- 
amble to  an  aft  of  parliamentj  pafled  in  the  43d 
43  Eli**  ch.  year  of  the  reign  of  Queen  Elizabeth^  concern* 
*'•  ing  matters  ot  affurance  ufcd  anjiongft  merchants, 
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the  fenfeof  the  Icgiflaturc  upon  the  fubjeft  is  ex* 
prcfled  with  clearnefs  and  perfpicuity.  After  re- 
citing that  it  has  ever  been  the  policy  of  this  na- 
tion to  encourage  trade,  and  that  policies  of  af- 
furance  have  exilled  time  out  of  mind,  it  goes  on 
to  ftate  the  advantages  to  be  derived  from  their 
encouragement  in  a  cotpmercial  nation.  ^'  By 
means  of  which  policies  of'aflurance,  it  Com- 
eth to  pafs  upon  the  lofs  or  pcrifhing  of  any 
Ihip,  there  foUoweth  not  the  undoing  of  any 
'^  man,  but  the  lofs  lighteth  rather  eafily  upon 
**  many,  than  heavy  upon  few,  and  rather  upon 
"  them  that  adventure  not,  than  upon  thofe  that 
"  do  adventure  j  whereby  all  merchants,  efpe- 
**  cially  thofe  of  the  younger  fort,  are  allured  to 
''  venture  more  willingly,  and  more  freely.'* 

The  purpofe  of  that  ftatute  was,  to  ercft  a 
panicular  court  for  the  trial  of  caufes,  relative  to 
policies  of  infurance,  in  a  fummary  way  i  and  to 
that  end  the  ftatute  ordained,  that  a  commiflion 
ihould  iffuc  yearly,  direfted  to  the  Judge  of  the 
Mmiraltyy  the  Recorder  of  Londorij  two  doftors 
of  the  civil  law,  two*  common  lawyers,"  and  eight 
merchants,  empowering  any  five  of  them  to  hear 
and  determine  all  fuch  caufes,  arifing  in  London ; 
and  it  alfogave  an  appeal  from  their  decifion,  by 
way  of  bill,  to  the  court  of  Chancery.  But  this 
ftatute  not  entirely  anfwering  the  intention  of 
the  legiflature,  fome  further  regulations  were 
made  by  a  fubfequent  ftatute :  fuch  as  the  re-  ija^^l  ^4 
dudion  of  the  number  neceflary  to  conftitute  a  ^^'  ^-  ^^ 
quorum.  I  forbear  entering  at  length  into  this  ^^' 
matter^  the  court  erefled  by  thefe  ftatutes  being 
fiow  entirely  difufed.  The  reafons  of  this  may 
be  coUefted  from  fome  few  decifions  in  our  re- 
porters :  but  one  appears  on  the  face  of  the  fta- 
tute itfelf^  namely ;  that  its  jurifdiflion  was  not 
fufficiently  extenfive,  being  confined  to  fuch  caufes 
only,  as  aroje  in  London. 

By  a  cafe   reported   in    Style  we  find,  that  a  g  ^^. 
prohibition  iftued  to  the  court   of  Policies   of  Oyj^^  5^*1^ 

Infurance,  166.' 
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Infurance,  to  prevent  it  from  proceeding  in  a 
cafe  of  infurance  upon  a  life,  the  Court  of  King's 
Bench  being  of  opinion,  that  the  ftatute  only 
meant  to  give  the  court  below  cognizsLtict  of /ucb 
contraQs  only,  as  related  to  merchandize. 
Palbiev.  In  another  cafe  it  lecmed  to  be  the  opinion  of 

Proadfoot.     the  Court  of  King's  Bench,  that  the  jurifdiftion 
I  Show-        of  this  newly  erefted  court  did  not  extend  to  fuits 
^'  39^-         brought  by  the  affurer  againft  the  aflured  ;  but 
only  to  fuch  as  were  profecuted  by  the  latter  a- 
gainft  the  former.     It  is  true,  in  Sir  Bartholomew 
Sbower^s  note  of  the  cafe,  no  decifion  appears  to 
have  been  made  ;  but  a  j-ule  to  Ihew  caufe  why  a 
prohibition  {hould  not  iflfue,  was  obtained  ;  and 
no  notice  is  afterwards  taken  of  it,  although  the 
learned  reporter  was  himfclf  the  counfel  in  the 
caufe,  who  had  obtained  the  original  rule. 
Came  v.  But  a  cafe  reported  in  Siderfiriy  feems  to  have 

Moy.  2  Si-  ftruck  a  more  fevere  blow  at  the  exiftencc  of  this 
dcrfin,  !*!•    court  than  any  of  thofc  cafes  I  have  mentioned; 
for  it  was  there  held,  that  it  was  no  bar  to  an  ac- 
tion upon  a  Policy  of  Infurance  at  the  common 
law  to  fay,  that  the  plaintiff  had  fued  the  defend- 
ant for  the  fame  caufe,  in  the  court  erefted  by 
the  ftatute  of  Elizabeth yznd.  that  his  fuit  was  there 
difmiflfed. 
^^^^^c.         Thefe  caufes  co-operating  together,  probably 
Red.4thedit.  ^j^j^  ^^^^  inftances  of  partiality  in  the  judges, 
this  courc  fell  into  difufe,  no  commiflion  having 
iffued  for  many  years;  but  infurance  caufes  are 
now  decided,  like  all  other  queftions  of  property, 
and  by  that  mode  of  trial  mod  agreeable  to  the 
nature  of  our  conftitution,  by  a  trial  in  a  court 
•of  common  law. 

It  has  been  much  the  faftiion  of  late  vears  to 
infift  upon  the  advantages  which  the  trading  part 
of  the  nation  would  derive  from  the  eftabliftimeot 
of  fome  equitable  and  amicable  judicatory  for  the 
trial  of  all  difputed  points  in  matters  of  infur- 
ance. This  is  only  another  proof  of  the  weak- 
nefs  and  fallibility  of  the  human  mind,  which  is 
3  never 
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never  fatisfied  v/iih  the  enjoyments  within  its 
reachj  however  excellent  they  may  be ;  bu 
pants  after  thofc  of  foreign  growth.  Thus,  a 
people,  who  are  poflefTed  of  a  fpecies  of  trials 
the  bcft  calculated  for  the  difcovery  of  truth, 
and  the  advancement  of  juftice,  and  which  has 
excited  the  admiration  of  the  world,  are  delir- 
ous  of  parting  with  fuch  an  advantage  for  a  mode 
of  trial,  which  is  very  unfatisfaftory. 

The  court  crefted  by  the  ftatute  of  Elizahelh, 
and  which  has  now  fallen  into  difufe,  is  perhaps 
one  of  the  ftrongeft  arguments,  that  can  be  ad- 
duced to  prove,  that  fuch  a  judicature  is  not  con- 
genial to  the  fpiric  and  difpofition  of  Britons,  nor 
well  adapted  for  the  purpofes  of  its  ihftitution. 
It  i?  univerfally  agreed  by  all  writers  upon  jurif- 
prudence,  that  nothing  tends  fo  much  to  the  elu- 
cidation of  truth,  end  the  <lete£tion  of  fraud,  as 
the  open  viva  voce  examination  of  witnefies,  in 
theprefence  of  all  mankind ;  before  judges,  who 
from  their  knowledge  of  books  and  men,  acquired 
by  long  fludy  and  experience,  are  well  qualified 
to  difcriminate  and  decide  between  right  and 
wrong;  and  before  twelve  upright  citizens,  who 
have  an  opportunity  of  obfervihg  the  appearance, 
countenance,  inclination,  and  deportment  of 
thofe,  who  are  thus  examined  upon  oath.  Be* 
fides  the  fubjefts  of  thofe  ftates,  which  have  efta- 
bliOied  thefe  equitable  tribunals,  fenfible  of  the 
fuperior  advantages  o£iht  Englijh  inftitution,  feel- 
ing that  in  great  mercantile  quellions,  the  gfeatefl 
attention  is  paid  to  the  eternal  and  immutable 
principles  of  reafbn,  and  that  all  men,  whether 
natives  or  foreigners*  here  meet  with  an  equal 
mcafure  in  the  adminiftration  of  juftice,  fly  to 
this  country  to  make  their  contradls  of  insurance, 
that  in  cafe  of  a  difpute,  they  may  have  the  bene- 
fit of  its  laws.  Did  it  fall  within  the  compafs  of 
this  enquiry,  I  could  relate  many  cafes,  of  the 
truth  of  which  I  have  not  the  fmalleft  reafon  to 
doubt,  which  would  fcrve  to  (hew  the  idea  en- 
tertained 
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tertaincd  by  foreigners  of  our  mercantile  jurif- 
priidence,  and  the  high  repute  ind  eftimation  in 
which  our  judges  are  juftly  held  by  the  European 
nations. 

But  though  the  court  of  Policies  of  Affur- 
ance  has  been  longdifufed;  though  it  is  near  a 
century  fincc  queftions  of  this  nature  became 
chiefly  the  fubjeft  of  common  law  jurifdiftion; 
yet,  I  am  fure  I  rather  go  beyond  bounds,  if  I  af- 
fert  that  in  all  our  reporters  from  the  reign  of 
Queen  Elizabetby  to  the  year  1756,  when  Lord 
Mansfield  became  Chief  Juftice  of  the  King's 
Bench,  there  are  60  cafes  upon  matters  of  infur- 
ance.  Even  thofe  cafes,  which  are  reported,  arc 
fuch  loofe  notes,  moftly  of  trials  at  Nifi  Prius, 
containing  a  fliort  opinion  of  a  fingle  judge,  and 
very  often  no  opinion  at  all,  but  merely  a  ge- 
neral verd  id,  that  little  information  can  be  col- 
lected upon  the  fubjeft.  From  hence  it  muft  nc- 
ceflfarily  follow,  that  as  there  have  been  but  few 
pofitive  regulations  upon  infurances,  the  princi- 
ples, on  which  they  were  founded,  could  never 
have  been  widely  diflfufed,  nor  very  generally 
known. 

This  was  owing  to  fome  defers,  which  were 
difcoverablc  in  the  proceedings  in  our  courts,  and 
in  the  delays  and  expences  which  fuitors  expe- 
rienced ;  fo  that  they  rather  chofe  to  fubmit  to 
their  firft  lofs,  than  be  harraffed  by  the  delays  of 
the  law,  or  be  at  the  expence  of  trying  a  qucf- 
tion,  of  which  the  decifion  might  perhaps  be  of 
lefs  moment  to  the  individual,  than  to  the  pub- 
lic. Thefe  defefts  were  fo  glaring,  that  it  was 
one  of  the  firft  afts  of  Lord  Mansfield^%  admi- 
niftration  to  apply  a  rem'edy  ;  and  his  labours 
have  been  happily  attended  with  fuchfuccefs,  that 
they  have  been  of  eflential  fervice  to  the  nation 
in  general,  confidered  in  a  commercial  light,  and 
have  excited  the  applaiife  and  approbation  of 
Europe. 

Before 
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Before  the  tit^  of  this  venerable  judge,  the 
legal  proceeding^even  on  contrafts  of  infuranec, 
were  fubicA  to  great  vexations  and  oppreflions. 

-  If  the  unacr-writcrs  refiifcd  payment,  it  was  ufu- 
al  for  the  %fured  to  bring  a  feparate  a6tio.n  a« 
gainft  each  of  the  under-writers  on  the  policy, 
and  to  proceed  to  trial  on  all.  The  multiplicity 
of  trials  was  oppreflive  both  to  the  infurers  and 
iniured  :  an^.the  infurers,  if  they  had  any  real 
point  to  try,  were  put  to  an  enormous  expence, 
befote  they  could  obtain  any  decifion  of  the  quef- 
tion,  which  they  wifhed  to  agitate,  ^omeqnder* 
writers,  who  thought  they  had  a  fdMnd  defence, 
and  who  were  defirous  of  avoiding  unnecefTary 
cofts  or  delay  to  themfelves  or  the  infured,  ap- 
plied to  the  court  of  King's  Bench  to  ftay  the 
proceedings  in  all  the  adions  but  one,  under* 
taking  to  pay  the  amount  of  their  fubfcriptions 
with  cofts,  if  the  plaintiff  ihould  fucceed  in 
the  caui^,  which  was  tried  ^  and  ofFei:ing  to  ad- 
mit on  their  part  every  thing,  which  migl^t  bring 
the  true  merits  of  the  cafe  before  the  court  and 
jury.  Reafonable  as  this  offer  was,  the  plaintiff, 
either  from  perverfenefs  of  difpofitioh,  pr  the 
illiberality  and  cunning  of  his  adyifers,  refufed 
his  conieot  to.  the  application.  The  court  did 
not  think  themfelves  warranted  to  make  fuch  a 

.rule  without  his  confent :  but  Mr.  Juftice  De^ 
i7j^ir  intimated  that  if  the  plaintiff  perfiil^,  a- 
gainft  his  own  intereft,  in  his  right  to  try  ^  the 
caufes,  the  court  had  the  power  of  granting  im- 
parlances in  all  but  one,  till  there  was  an  oppor- 
tunity of  trying  that  one  adlion.  Lord  Mansfield 
then  ftated  the  great  advantages.,refulting  to  each 
party  by  confenting  to  the  application,  which 
was  made;  and  added,  that  if  the  plaintiff  con^ 
feated  to  fuch  a  jule,  the  defendant  (hould  iin-^ 
dertake  not* to  file  any  bill  in  equity  for  delay, 
nor  to  bring  a  wriCi,oferror^  and  Ihould  produce 
all  books  and/papei^,  that  were  material  to  the 
point  in  iffue.  This  rule  was  afterwaids  con- 
fcnted  to  by  the  plaintiff,  and  was  found  fo  bene* 
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ficial  to  ali  parties,  that  it  is  now  grown  into  ge^ 
neral  ufe  ;  and  is  called  The  Coniblidation  Rule. 
Thus,  on  the  one  hand,  defendants  noay  have 
queftions  of  real  importance  tried  at  a  foiall  ex* 
pence  ;  and  plaintifFs  are  not  delayed  in  their 
fiiits  by  thofe  arts,  which  have  too  frequently 
been  reforted  to,  in  order  to  evade  the  payment 
of  a  juft  demand. 

In  former  times,  the  whole  of  the  cafe  was 
left  generally  to  the  jury,  without  any  minute 
ftatement  from  the  bench  of  the  principles  of 
law,  on  which  infurances  were  eflabli(hed ;  and 
as  the  verdifts  were  general,  it  is  almofl:  impof- 
fible  to  determine  from  the  reports  we  now  fee, 
upon  what  grounds  the  cafe  was  decided.  Nay, 
even  if  a  doubt  arofe  in  point  of  law,  and  a  cafe 
was  referved  upon  that  doubt,  it  was  afterwards 
argued  in  private  at  the  chambers  of  the  judge, 
who  tried  the  caufe,  and  by  his  lingle  decifioHi 
the  parties  were  bound.  Thus  whatever  his 
opinion  might  be,  it  never  was  promulgated  to 
the  world ;  and  could  never  be  the  rule  of  deci- 
fion  in  any  future  cafe. 

Lord  Mansfield  introduced  a  different  mode  of 
proceeding ;  for  in  his  ftatement  of  the  cafe  to 
the  jury,  he  enlarged  upon  the  rules  and  prin- 
ciples of  law,  as  applicable  to  that  cafe ;  and 
left  it  to  them  to  make  the  application  of  thofe 
principles  to  the  fafts  in  evidence  before  them. 
So  that  if  a  general  verdift  were  given,  the 
grounds,  on  which  the  jury  proceeded,  might 
be  more  eafily  afcertained.  BeGdes,  if  any  real 
difficulty  occurred  in  point  of  law,  his  Lordlhip 
advifed  the  counfel  to  confent  to  a  fpecial  cafe. 
In  a  fpecial  cafe,  the  fa£bs  are  either  admitted 
by  the  parties,  or  if  they  are  difputed,  arc  prov- 
ed ;  and  then  the  judge  takes  the  opinion  of  the 
jury  upon  thofe  fafts,  referving  the  queftion  of 
Jaw  to  be  agitated  elfcwhere.  Thefe  cafes  are 
afterwards  argued,  not  before  the  judge  in  pri-  . 
vate,  but  in  open  court  before  all  the  judges  of 

the 
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the  bench  from  which  the  record  comes.  Thus 
nice  and  important  questions  are  now  not  haftily 
and  unadvifedly  decided;  but  the  parties  have 
their  cafe  ferioufly  confidered  and  debated  by 
the  whole  court;  the  decifion  becomes  noto- 
rious to  the  worid ;  it  is  recorded  for  a  prece- 
dent of  law  arifing  from  the  fa£b  found,  and 
fcrvcs  as  a  rule  to  guide  the  opinions  of  future 
judges. 

It  had  alfo  been  the  cuftom,  when  cafes  were 
relerved,  to  leav«  it  to  the  counfel  on  both  fides 
to  draw  them  up  at  their  Icifure.  This  intro- 
duced coofiderable  delays ;  for  every  faft  became 
again  a  fubje6):  of  difpute ;  and  frequently  from 
the  hurry  of  bufinefs  and  other  avocations  of  the 
counfely  the  cafe  was  negkded  for  a  confider- 
able  time,  before  it  was  ready  for  r^he  infpedion 
of  the  court. 

Now,  whenever  a  cafe  is  refetved,  the  judge 
himfelf  didates  to  the  derk  of  the  court,  the 
fads  which  ought  to  be  dated,  and  the  queftion, 
upon  which  the  opinion  of  the  court  is  required : 
and  in  addition  to  this,  Lx>rd  Mttnsfieldy  whofe 
rules  arc  now  the  fubjeft  of  our  enquiry,  has  or- 
dered, that  all  the  cafes  fo  referved  mull  be  fet 
down  for  argument  within  the  firft  four  days  of 
the  term  following  the  trial  5  otherwife  the  judg- 
ment muft  be  entered,  according  to  the  finding 
of  the  jury. 

One  additional  improvement  in  the  proceed- 
ings remains  to  be  mentioned.      Before  Lord 
Mansfisld^s  tin^e,  it  was  almoft  a  matter  of  courfe 
not  to  decide  any  cafe,  without  hearing  two  ar- 
guments* upon  it:    but  in  the  very  firft  caufe,  Raynardv.' 
which  is  reported  of  his  Lordfcip's  decifions,  he  Chafr.       *J 
expreffed  himfeif  to  this  efitft :    "  Where  we  »  Bu'-row  j.' 
have  no  doubt,  we  ought  not  to  put  the  par- 
tics  to  the  delay  and  expence  of  a  farther  ar- 
gument, nor  leave  other  perfons,  who  may  be 
"  interefted  in  the  determination  of  a  point  of 
a  general    nature,    unneccflarily    under    the 
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"  anxiety  of  fufpcnfc.*'  When  we  add  to  thefc 
wife  regulations  the  confideration  that  Lord 
Mansfieldj  during  his  long  adminiftration  of  juf- 
tice,  has  given  up  a  great  part  of  his  time,  and 
has  employed  his  talents  in  the  elucidation  of  thofe 
points,  which  tend  to  fix  the  fyftem  of  mercan- 
tile jurifprudence  upon  the  fureft  grounds,  we 
need  not  wonder  that  that  part  of  it,  which  re- 
lates to  marine  infurances,  has  attained  to  its 
prefent  ftate  of  perfeftion. 

A  complete  fyftem  of  jurifprudence  cannot  be 
fuddenly  erefted :  but  there  is  rather  matter  to 
excite  our  wonder  that  fo  much  has  been  done  in 
this  refped  within  the  laft  30  years,  than  ground 
to  complain  that  little  has  been  effedbed.  It  is 
the  boail  of  this  age,  that  in  it  the  great  foun- 
dations of  marine  jurifprudence  have  been  laid, 
by  clearly  developing  the  principles,  on  which 
policies  of  infurance  are  founded,  and  by  hap- 
pily applying  thofe  principles  to  particular  cafes. 
It  will  be  the  bufinefs  of  the  following  work, 
which  profeffes  to  lay  down  a  fyllem  of  the  law, 
as  it  now  Hands,  to  point  out,  amongfl:  other 
things,  the  improvements,  which  have  been 
made  by  the  legiflature  from  time  to  time  on  the 
fyftem  of  infurances,  by  many  wife  ftatutes,  and 
falutary  reftridtions;  and  to  prove,  that  the 
learned  judges  of  the  courts  both  of  law  and  e- 
quity,  by  their  liberal  and  equitable  conftruc- 
tions  of  thofe  ftatutes,  and  by  adopting  the.  true 
principles  of  commerce  in  their  decifion  of  the 
many  intricate  cafes,  which  have  been  brought 
before  them,  have  added  another  pillar  to  that 
beautiful  ftrufture  of  rational  jurifprudence, 
which  has  defcrvedly  acquired  the  admiration 
of  mankind. 
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OF    THE    POLICY. 

# 

POLIGY  13  the  name  given  to  the  inflru- 
mtmv  by  vhich  the  contrad  of  indemnity  is 
efiedled  between  the  iafurer  and  infured  ;  and  ic  is 
QDty  like  xnoft  contrafts,  finned  by  both  parties, 
but  only  by  the  infurer,  wtio  on  that  account^  ic 
i)  iiuppiofed>  is  denominated  an  underwriter.  Not- 
vithihuidin^  this>  there  are  certain  conditions^  of 
which  wc  fhiiU  hereafter  have  occafion  to  fpeak, 
to  be  performed  as  well  by  the  perfon  not  fub- 
fcribing,  as  by  the  undcrwricer,  otherwife  the  po- 
licy witt  be  vpi<l.  Of  policies  there  fcem  to  be 
tvakinds>  valufd  and  open  policies  ;  and  the  only  2Bttrr.  1171 
diflereoce ^  hecvteen  thetn  is  this,  that  in  the  for- 
mer, goods  or  property  infored  are  valued  at 
prime  coft,.  at  the  time  of  effcfting  the  policy ;  in 
the  latter,  the  value  is  not  mentioned :  that  in 
the  cafe  of  an  open  policy,  the  real  value  muft  be 
proved  i  in  a  valued  policy  it  is  agreed^  and  is  juft 
n  if  the  parties  had  admitted  it  at  the  trial. 

Although  policies  of  affurance  are  not  fpecial-  Sklnn.  54. 
tics,  hut  efi:iasaned  merely  as  parol  contracts,  yet 
thqr  haye  always  been  held  as  facred  agreements, 
and  of  the  feft  credit :  fo  much  fo,  that  when 
once  they  arc  underwritten,  they  pan  never  be  al- 
tered by  aay  autdiority  whatever  i  becaufe  it  would 
ope&  a  door  to  an  infinite  variety  of  frauds,  and 
intBodujce  uncertainty  into  a  fpecics  of  contraft,  of 
^vbich  certain  sy  abd  precifion  are  the  moft  eflen* 
tial  aqnififcs. 

B  In 


Hcnkle  v. 
The  Roval 
Exch.  Affur. 
Company. 
1  Vcz.  317. 


OF    THE    POLICY. 

In  a  cafe  before  Lord  Chancellor  Hardwicke^ 
this  doftrinc  was  admitted  in  its  full  extent.  The 
plaintiflF  had  infured  a  (hip  at  and  from  Londoitto 
Of^endy  from  thence  to  RoUerdam,  from  thence  to 
the  Canariesy  warranted  an  Oftend  Ihip,  which  (hip 
was  afterwards  taken.  The  bill  was  brought  to 
have  the  policy  rcftified,  for  that  the  intention  of 
the  parties  was  millakcn  therein,  which  was,  that 
the  warranty  was  too  general,  and  that  the  voyage 
(hould  have  been  dated  to  take  place  from  Oftend 
only,  and  not  from  London.  The  evidence  in  this 
cafe  was  the  depofition  of  Knox^  the  agent  for  the 
company,  who  depofed,  that  the  plaintiflF  applied 
to  him  to  infure  the  (hip,  and  that  he  believed  the 
plaintiff  told  him,  (he  was,  or  had  been  an  Eng- 
lijh  (hip,  and  might  fay  fomething  concerning  the 
manner  or  intent  of  making  her  an  Oftend  ihip  j 
but  that  his  anfwer  was,  that  he  would  not  enter 
into  the  manner,  but  that  if  the  plaintiff*  would 
warrant  her  to  be  an  Ojiend  (hip,  he  would  infure; 
and  that  on  thofe  terms,  and  no  other,  the  agree- 
ment was  made.  There  was  the  evidence  of  ano- 
ther perfon,  who  varied  from  Knox ;  in  addition 
to  which  it  was  faid,  therd  was  the  evidence  ari(ing 
from  circumftances,  for  that  it  was  impo(rible  for 
the  plaintiff  to  intend  to  infure  her  as  an  Oftend 
fhip,  (he  being  then  in  Loudon^  and  could  not  be 
an  Ofie^id  (hip  without  going  to  Oftend  \  for  which 
proof  was  read  that  it  was  neceflfary  (be  (hould  be 
regiflcred. 

Lord  Chancellor. — The  firft  queftion  is>  whether 
it  fufficiently  appears  to  the  court,  that  this  policy, 
which  is  a  contraft  in  writing,  has  been  framed  con- 
trary CO  the  intent  and  real  aorreement.  It  is  certain, 
that  to  come  at  tiiar,  there  ought  to  be  the  ftronge(t 
proof  podible,  for  the  agreement  is  twice  reduced 
into  writing  in  the  fame  words,  and  muft  have  the 
fiime  conftruction  :  and  yet  the  plaintiff  feeks,  con- 
rraiy  to  both  thefe,  to  vary  them,  and  that  in  a 
cafe,  where  his  witneffes  vary  from  each  other. 
The  fingle  depofition,  upon  which  it  depends,  i* 
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^^y  uncertain ;  ^nd  imports,  that  they  relied  oil 
the  plaintiff's  warranty,  leaving  the  tranfaftion 
relating  to  the  manfter  of  making  her  an  Oftevid 
fliip  entirely  to  himfelf.  His  Lordlhip,  therefore, 
as  there  was  no  evidence  to  vary  the  contract  from 
the  written  words,  ordered  the  bill  to  be  dif- 
miffcd. 

At  the  fame  time  it  muft  btf  obferved,  that 
cafes  frequently  mayj  and  do  exift,  in  ^Nhich  a  po- 
licy, upon  proper  evidence,  may  be  altered,  with-^ 
out  any  violation  of  the  principles  above  laid 
down,  which  ha.s  been  often  done  by  the  courts 
both  of  law  and  equity ;  for  let  it  be  remembered 
once  for  all,  that  in  queftions  of  infurance,  whTch 
is  a  contraft  founded  upon  broad  equitable  prin- 
ciples, courts  of  common  law  are  bound  by  th^ 
fame  rules  of  decifion  as  courts  of  equity.  After 
figning,  policies  arelikewife  frequently  altered  by 
cwjcni  of  the  parties ;  and  fuch  policies  are  good, 
agreeably  to  the  maxim,  conjenjui  tollit  errorem. 

An  inftance  of  the  former  kind  of  alteration  of  Mottcux  v. 
apolicy  occurs  in  the  chancellorfhip  of  I^rd  Hard-  Comp^^onhc 
wickcy  to  whofe  decifion 'wc  laft  referred.     The  LondonAffu- 
infurance  was  upon  the  (hip  five  hundred  pounds,  ranee. 
and  the  policy  ftated,  that  the  adventure  was  to  iAtkyD554S. 
commence  immediately  from  the  departure  of  tht 
Jbip  from  Fort  Saint  George  to  London.     The  bill 
was  brought  by  the  plaintilF>  fuggefting  that  the 
owner  had  employed  a  Mr.  Halhead  to  infure  the 
(hip  with  the  defendants,  to  comm^ence  from  her 
arrival  at  Fort  Saint  George ;  that  a  label,  agree- 
able to  thofe  inftrudions,  with  all  the  particulars 
of  the  agreement,  had  been  entered  in  a  book,  and    . 
fubfcribed  by  Halhead,  and  two  of  xhe  diredors  of 
the  company;   that  by  a  mijiake  the  policy  was 
made  out  different  from  the  label ;  that  the  fhip 
being;  loft  in  the  bay  of  Bengal^  after  her  arrival  at 
Fort  Saint  George^   but  before  her  departure    for 
England,  the  company  refufe  to  pay  j  upon  tnefe  • 
fuggcftions,  the  plainxifi^  prayed  that  the'  miftake 
nughc  be  reftified,  and  that  the  company  rnight 
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be  ordered  to  pay  five  hundred  pounds  with  in* 
tcrcft. 

His  Lordlhipwas  of  opinion^  that  the  label  was 
a  memorandum  of  the  agreement,  in  which  the 
material  parts  of  the  policy  were  infcrted ;  that  al- 
though.the  policy  was  auibi^uous,  the  label  mz4c 
it  clear ;  and  as  it  was  only  a  miftake  of  thexlerk, 
it  ought  to  be  re<9:lfied  according  to  the  label. 
Batesv.Grab-  In  an  a(ftion  upon  a  policy  of  infurancc,  and  »^^ 
liam.  ajfumpfif  pleaded,   the  fafia  were,  that  Siuibs^  a 

Salkcld444.  broker,  had  inftruftions  to  procure  an  infurance 

on  goods  on  board  the  M^  GaJley^  ofSaini  Cbrif- 
tQpberSy  Captain  A,  Hilly  commander :  that  StuhbSf 
in  writing  the  policy,  by  miftake,  made:  the  infii* 
ranee  on  the  Mary,  Capiairu  Hafiewe^dy  commandir^ 
which  was  fubfcribed  by  the  dcfenflant :  th^t  the, 
Mary  Galley  wjte  l©f>,  and  then  Stuhbs  applied  to 
the  infurcrs  to  confent  to  alter  the  policy,  to  which 
they  agreed.  It  was  urged,  that  on  aecouM  of 
the  alteration,  the  defendant  fhauld  have  an:  iiH 
creafe  of  premium^  the  fhip  Mary  being  flouter 
than  the  Mary  Galley.  Rut  Holty  chief  jufliice, 
ruled,  that  the  a£tion  well  lay  upon  the  policy, 
and  that' the  iniilake  might  be  let  right. 

A  policy  of  infurance,  when  effcfted,  becomes 
the  propercy  of  the  infured  ;  and  if  it  be  wrongfully 
wirhlield,  either  by  the  broker  employed  by  him 
to  eJicft  it,,  or  by  any  other  perfon  to  whofc  hands. 
it  may  happen  to  come,  he  may  maintain  an  adtion- 
of  trover  fjr  it,  as  well  as  for  any  other  fpccies 
of  property. 
H:\rdiag  v.         Thus  an  action  of  trover  was  brought  againfl:  the 
Carter,  and   defendants  for  two  policies  of  infurance.  -  The  de* 
another;  u:-  fcndants  werc  brokers,    who  had  written  to  the. 
^"lu'iSi       plaintiff,  the  malier  of  a  veflTcl,  that  they  had  get . 
taller  vaca-    ^"^^  pohcics  ciFettcd ;  the  one  on  account  oi  the 
i.on,  ijiii.    plaintiff's  deaths  and  wages,  the  other  on  accouni 
.of  the  OAncrs,.  and  that  the  underwriter  was  Mr. 
Nev)>ibariU  .  A  lofs  having  happened,  the  defeii- 
dants  produced  a  policy,  underwritten  by  one  7*  S. 

onljr 


OF    THE    POLICY. 

only  infuring  the  Ihip,  in  which  the  plaintiff  had 
no  intcrcft, 

hor A  Mat! ifield. — I  (hall  confiderthc  defendants 
asihcftftualinfurers,and  therefore  the  plaint ilTmuft 
prove  his  intereft  and  lofs.  The  defen*  e  fct  up  was, 
thatthe  letter  above  ftated  in'evidence  was  written  by 
the  defendant's  clerk  through  mtftake  ;  and  it  was 
faid,  that  trover  could  not  be  maintained  for  that 
which  never  exiited  :  but  his  Lordfliip  would  not 
fuffer  the  defendants  now  to  contradift  their  own 
reprefentation  ;  and  the  plaintiiT  accordingly  had 
a  verdift  to  the  amount  of  his  intereft,  the  pre- 
mrum  being  dedufted. 

ft  is  material  to  obferve,  that  policies  of  infu- 
Tance,  though  called  'urinen  inftruments,  are,  for 
the  x:onvenience  of  trade,  and  the  drfpatch  of  bu- 
fincfs,  generally  printed,  leaving  blanks  for  the 
infertion  of  names  and  all  other' requifites.  This 
being  the  cafe,  it  is  frequently  neceffary  to  infert 
written  daufes,  in  order  to  cxprefs  the  meaning 
of  the  parties  to  the  contraft,  which,  from  fome 
particular  circumftances,  the  printed  form  may 
not  firfEciently  explain.  Thefe  written  claufes 
and  conditions,  thus  inferted,  are  to  be  confidered 
as  the  real  contraftj  the  court  will  look  to  them 
to  find  out  the  intention  of  the  parties,  and  will 
confequently  fuffer  fuch  conditions  to  controul  the 
prmtcd  words  in  policies  of  infurance. 

Having  prcmifed  thus  much  of  policies  in  ge- 
neral, it  may  be  proper  to  confider  this  fubjeft  in 
a  threefold  point  of  view :  Firft,  what  perfons  may 
beinfurers  ;  Secondly,  what  things  may  be  infured  ; 
Thirdly,  what  the  requifites  of  a  policy  are. 

ift.  What  perfons  may  be  infurers.  It  (hould 
fccm,  that  by  the  common  law  and  ufage  of  mer- 
chants, any  perfon  whatever  might  be  an  infurer, 
however  unable  he  might  be,  from  poverty,  to 
make  up  the  lofies  infured  againft,  provided  the 
merchant  was  weak  enough  to  truft  to  fuch  a  fe- 
curity.  In  propefs  of  time,  however,  there  were 
fo  many  who  made  a^  fhew  of  great  wealth,  in  or- 
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der  to  deceive  the  honeft  and  unfufpiclous  trader 
out  of  his  premiums,  and  who  were  in  infolvent 
circumftances,  tha:  it  became  an  objcft  of  na- 
tional concern,  and  parliamentary  interference. 
The  mifchiefs  then  exifting  in  this  branch  of 
trade,  and  the  dangerous  confequences  thence 
arifing  to  the  intereft  of  the  country,  are  to  be 
coUefted  from  the  preamble  of  the  llatute,  which 
6  George  i.    pafled  in  the  rei-n  o^  George  the  Firfl,  to  remedy 

thefe  evils,  and  v/hich  has  in  fome,  though  not  in 
any  great  degree,  reftrained  the  rule  of  the  com- 
nnon  law  as  to  the  unlimited  right  any  man  or  body 
of  men  had  to  become  infurers.  "  Whereas  it  ha3 
**  been  found  by  experience,  that  many  particular 
"  perfons,  after  ihey  have  received  large  premium^ 
**  or  confideration  monies  for  or  towards  the  ia- 
furing  fliips,  goods^  and  merchandizes  at  fca, 
have  become  bankrupts,  or  otherwifc  failed  in 
*'  anfwering  or  complying  with  their  policies  of 
*^  affurance,  whereby  they  were- particularly  en- 
"  gaged  to  make  good,  or  contribute  towards  the 
**  loflcs  which  merchants  or  traders  have  fuftained^ 
*'  to  the  ruin  and  impoverifiiment  of  many  mer- 
**  chants  and  traders,  and  to  the  difcouragemer\t 
"  of  adventurers  at  fea,  and  to  the  great  diminu^ 
^^  tion  of  the.  trade,  wealth,  ftrengj:h,  and  publick 
*^  revenues  of  the  kingdom:  And  whereas  ic  i$ 
<'  conceived,  that  if  two  feveral  and  diftinft  cor- 
♦'  porations,  with  a  competent  joint  ftock  to  each 
^*  of  them  belonging,  and  under  proper  condi- 
*'  lions,  reftriftions,  and  regulations,  were  ereSed 
'^  and  eftablifhed  for  aflurance  of  fliips,  goods,  or 
**  merchandizes  at  fea,  or  going  to  fea,  (exclufivc 
*^  cf  all  or  any  other  corporations  or  bodies  poli- 
<'  tick  already  created,  or  hereafter  to  be  created, 
"  and  likewife  exclufive  of  fuch  focietlcs  or  part- 
*^  nerfhips  as.  now  are,  or  may  hereafter  he  enter- 
**  cd  into  for  that  purpofc)  feveral  merchants  or 
*^  traders,  v/ho  adventure  their  eftates,  or  part  of 
<^  their  ellarcs,  in  fuch  Ihips,  goods,  and  mcrr 
<<  chandizcsj  at  fca^  or  going  to  lea,  (efpecially  ip 
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"  remote  or  hazardous  voyages)  would  think  it 
"  much  fafer  for  them  to  depend  upon  the  poli- 
"  cies  or  affuranccs  of  either  of  thofe  two  corpo- 
"  rations,  fo  to  be  eredled  and  cttabliflied,  tnan 
on  the  policies  or  affuranccs  of  private  or   par- 
ticular perfons."     The  ftatute  then  goes  on  fo 
authorize  his  majefty  to  grant  charters  to  two  di- 
ftinft  companies  or  corporations,  for  the  infurance 
of  fhips,  goodsj  and  merchandizes,  at  fea,  or  go- 
ing to  fea,  and  for  lending  money  on  bottomree. 
The  ftatute  alfo  cnafts  that  the  corporations  may 
purchafe  lands,  to  the  amount  of  one  thoufcind 
pounds  fer  annunty  may  have  a  common  feal,  and 
may  be  capable  to  fue  and  be  fued  at  law ;  that 
each  corporation  Ihall  provide  a  fufficient  flock  of 
ready  money  to  fatisfy  and  difchargc  alljufl  de- 
mands, arifing  upon  their  policies  of  infurance ;  and 
in  cafe  of  refufal,  the  parties  infured  may  bring  their 
aftion  againfl  the  corporation,  and  fhall  recover 
double  diunages  and  cofls.     This  claufe,  however,  8  Geo.  i.e. 
giving  double  damages,  was  afterwards  thought  15.^.25. 
by  the  Icgiflature  to  be  hard  and  oppreffivc  \  and  '^  ^^'  ^' 
therefore  by  a  claufe  in  a  fubfequent  ftatute,  thefe  ^'  ^^'  '  ^^* 
corporations  were  allowed  to  plead  the  general 
ifluc  to  any  aftion  brought  againft  them,  and  the  Vide  poH. 
jury,  in  eftimating  the  damages,  as  well  with  re-  ^*  ^^* 
fpeft  to  them  as  any  other  perfons,  were  left  to 
their  own  difcrction. 

After  fcvcral  other  claufes  for  the  internal  regu- 
lation of  thefe  corporations,  the  ftatute  of  the  Gxth 
of  G^^.  the  Firft  goes  on  to  prohibit  any  other  fo- 
ciety  or  partnerfbip  whatfoever  from  makin'g  infu- 
rances,  or  lending  money  on  bottomree.  "  And  Sec.  w. 
"  be  it  enafted,  that  from  and  after  the  granting 
**  or  making  the  faid  charters  or  indentures  for 
creding  the  two  corporations  before  mentioned, 
and  pafhng  the  fame  under  the  great  feal,  for 
and  during  the  continuance  of  the  faid  corpo^ 
"  rations  refpeftively,  or  either  of  them,  all  a»h^r 
*'  corporations  or  bodies  politick,  before  this  tinnc 
"  crcftcd  or  cftablifhed,  or  hereafter  to  be  crcfted 
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or  cftabliftiecl,  Avhethcr  ftich  cor^ortttioni  *6r 
bodies  politick,  or  any  of  xhtm,  5dc  fofe  ^r 
aggregate,  and  all  fucli  fociecics  and  paroncr- 
fliips  as  now  are,  or  hereafter  Iball  xar  nw  bt, 
entered  into  by  any  perfon  orperforts,  for  af- 
furing  Ihips  or.  merchandizes  at  fea,  oTforicnfl- 
ing  money  on  bc^ttomree,  fhall,  by  force  and 
virtue  of  this  aft,  be  reftrained  from  ^ranrting, 
fignrng,  or  xinderwricirtg  any  policy  of  affa- 
rance,  or  making  any  contrafts  for  alTurance 
of  or  upon  any  (hip  or  fhips,  igoods,  ^r  ttitr- 
chandizes,  at  fea,  or^oirtgto  fca,  and  for  lend- 
ing any  monies  by  way  of  bottomree  as  aforc- 
faid :  and  if  any  corporation  or  body  polhick, 
or  perfons  afting  in  fuch  fociecy^orpartnerftrip 
(other  than  the  two  corporations  intended  to*e 
eftablifhed  by  this  aft,  or  -one  of  them")  ^laill 
prefume  to  grant,  Tign,  Or  underwrite,  after 
the  twenty-fourth  day  ofjune  1700.  anyiiich 
policy  or  policies,  or  mak^  arty  fuch  xroittraft 
or  contrafits  for  affurance  of  or  Upon  my  Ht'^ 
orihips,  goods  or  merchandi^cJs,  at  fea >or  go- 
ing to  fea,  or  take  or  agree  to  take  ttny:ppe- 
mium  or  other  reward  for  foch ' policy  «•  poli- 
cies, every  fuch  ix)lity  and  policies  of  sfflfupafnoe 
of  or  upon  any  fuch  ftiip  or  ihips,  g^ods  Or 
merchandizes,  fhall  be  ip/v  faflo^oii,  and  all 
and  every  fuch  fum  or  fums  fo  figned  and  tin- 
*'  derwritten  in  fuch  policy  or  policies Tffa all  be 
*'  forfeited,  and  Ihall  :and  may  be  recovered,  oiic 
half  to  the  ufe  of  his  majefty,  thc'Other^tb^hat 
of  the  informer,  by  aftidn  :  and  if -any  'Ci&fpQ- 
ration  or  bodies  politick,  or  perfons  afthig  TO 
fuch  fociety  or  partnerftiip,  other  ttain  ^hc  -twb 
corporations  intenfled  to  be  erefted  by»«hl6>aS,- 
or  oneof  them,  Ihall  preffume  tb dend,  »or  agrte 
to  lend,  or  advance,  by  themfclves  or -arty  tidie/s 
on  their  behalf,  'after  the  faid  twenty*^ft«Jith 
day  ofjune  17x0.  any  money  byway  of  bot- 
tomree contrary  to  this  aft,  the'bofrd'Or  oth<ir 
fecurity  for  the  fame  IhaU  bt  ipjo  fif^o^vsoM, 
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^^  ^nd  fuch  agreemtfiKt  fball  ^be  a^udged  fD  be  tin 
"  \ifarious  contpaa,  an4  the  0f5cndla»s  thertin'finAl 
fwfer  as  in  cafes  of  ufary ;  nevcrctelefe  -it  is  in- 
tended and  hereby  d^eciffped,  ^tliat  lan^ipwvarc 
or  parcicular  pcrfon  or  perfons  rtballibfe-at  liberty 
^  to  write  or  underwrite  any  pdllcies,  ^dr  engage 
"  hinFifelf  or  herfelf  in  anty  tffliirances  df,  fbr,  w 
*'  uppn  any  Ihip  or  fbips,  -goods  ^or  merchandizes 
*'  acfea^  or  going  ^to  fed,  or  may  le?nd  mt>ney?by 
**  way  of  bottomree,  as  fi>Hy  andbendficttktly,  as 
"  if  this  a6t  had  never  Jbeen  nrwide,  To  as  4ht  fame 
"  be  not  on  the  account  or  rifqucof  a^corporac- 
**  tion  or  body  politick,  ^or  upon  the  actouirt  ^r 
"  rrfque  of  perfons  afting  in  a:fociety  &r  partner- 
"  (hip  for  that  purpofeasaforefaid/* 

But  there  are  claufes,  in  a  fubfoquent  part  0fscc.24,26. 
the  ilatute,  fecuring  to  the  SeuPb  Sea  and  Eaft  ^.     .^ 
India  Companies,  all  the  .rights   and  privileges 
"which  they  -had  enjoyed  previous  to  the  paffing  Hf)f 
that  ad,  and  the  right  of  lendir^g money  on -bot- 
-tomree  to  the  captains  of  their  own  ihips. 

This  is  the  onJy  pofitive  pcguktion  tobe-found  ' 
in  the  law  of  this  coimtfy,  with  -r^fptrdt  to  ^h4t 
perfons  fliall,  or  (hall  qpt  be  irrfurei's.  Byirirtiie 
<rf':that  regulation,  4he  two^iffic-es  lunder  i:he  names 
of  the  Royal  Exchange  AJfurance  Office,  -and  the 
London  AJfurance  Office  were  created  and  efta- 
bliflied,  by  charter  of  G^(?Ayp  fhe^Fifft,  »und«r  fbc 
-great  feal  olGteat  jSrJ/Mi,'bearing  date  the  twentj^ 
•lecond  day  -  iS^Jimey  in  *the  iixtfh  ^year  of  -bis  peigtii; 
and  I  hey  ^U » continue  dfifces  f»r  ^flie  irifurancedf 
property •  The  tegiftatwe  having  ^i>s  anx4oufty 
provided  for  the  fecurity  ef  ^thofe  merchants,  who 
might  be  defirous  of  carrying  on  an  cxtcrifive 
^tradc,  but  who  were  deter rdi  from  doing  fo,  ehro' 
-fear  «f  the  infolvency  of  private  •  underwriter, 
itaving  ftipula^ed  ^it4i  ri^;  company  that  thev 
flvDuld  have  fiafficient  fbnds  f<irr  the  payment  of  all 
demands  that  might  be  made^  and  at  the  fame 
time,  allowing  'to  •private  underwrieers  the  *full 
iibcttyof  infwiftg  to  any  amount  with  thofeiF^rho 
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were  fatisfied  to  truft  to  their  private  fecuritfes 
only ;  it  is  not  to  be  wondered  at,  that  the  bufi- 
nefs  of  infurance  increafcd  to  a  decree  almofl  in- 
conceivable. Indeed,  any  pcrfon,  fmce  this  fta- 
tute>  may  infure  as  at  the  common  law,  with  this 
fingle  exception,  that  any  policy  fubfcribed  by  a 
private  firm  or  partnerftiip,  is  abfblutcly  void. 

idly.  What  things  may  be  inlured.  I  beg  leave 
here  to  premife,  that  I  do  not  mean  at  prefcnt  ro 
go  into  the  great  queftion  of  infurance,  upon  intt- 
reft  6r  no  interejiy  having  refcrved  that  for  the  fub- 
je6t  of  a  diftinft  chapter.  My  defign  in  this  place 
is  only  to  fbcw,  what  kinds  of  property  arc  the 
fubjedk  of  infurance,  upon  fuppofition  that  every 
pcrfon,  making  infurance,  is  interefted  in  the 
goods  as  the  law  requires. 
1  Magcns  4.       The  moft  frequent. objefts  of  infurance  are  fliips, 

goods,  merchandizes,  the  freight  or  hire  of  jthips : 
alfo  houfes,  warehoufes,  and  the  gc^.-'.is  laid  up  i'n 
them  from  danger  by  fire,  and  infurance  oa  live*. 
Of  the  two  laft  of  which,  more  will  be  faid  here- 
after. But  although  infurances  upon  fuch  pro- 
perty, as  we  have  jud:  enumerated,,  moil  frequently 
occur  in  praftice,  yet  in  the  law  books  we  meet 
with  cafes  which  can 'hardily  fall  withia  aAy  of  chofe 
defcriptions. 

Thus  bottomree  and  refpondentia  are  a  particular 
fpccies  of  property  which  may  be  the  fubjedt  of 
infurance.  But  then  it  muft  be  particularly  ex- 
preffcd  in  the  policy  to  be  refpondentia  intereft  j  for 
under  a  general  infurance  on  goods^  the  party  in- 
fured  cannot  recover  money  lent  on  bottomree. 
Such  has  been,  and  is  at  this  day,  the  eltablifhed 
ufuage  of  merchants. 

This  was  folemnly  decided  in  an  aftion  upon 
a  policy  of  infurance  "  upon  goods  and  merchant 
^^  dizesy  loaden,  or  to  be  loaden  on  board  the 
Denbam,  fVilliam  ^ryon^  commander,  at  and 
from  Bengal  J  to  any  ports  or  places  whatfoever 
in  the  Eaji  Indies^  until  her  fafe  arrival  in  Lon- 
dan,'\    The  evidence  appeared  to  be,  that  bo- 
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fore  the  figning  of  the  policy,  the  plaintiff  had 
lent  Captain  "Tryofiy  upon  the  goods ^  then  loaden, 
and  to  be  ioaden  on  board  the  faid  fhip,  on  ac- 
count of  the  faid  Captain  bryony  the  fmn  of  feven 
hundred  and  fixty-four  pounds,  at  refpondlutiay  for 
which  a  bond  was  executed  in  the  ufual  form :  that 
the  ihip,  at  the  time  of  the  lofs,  had  goods  and 
merchandizes  on  board,  the  property  of  Captain 
fTjcfty  of  greater  value  than  all  the  money  he 
had  borrowed  :  that  the  Ihip  was  afterwards  burnt, 
and  all  the  goods. and  merchandizes  were  totally 
confumed  and  loft.  Upon  thefe  fads,  the  queftion 
was,  whether  the  plaintiff  could  recover.  This 
cafe  was  twice  argued  at  the  bar ;  the  court  took 
time  to  confider  it,  and  were  unanimous  in  their 
determination. 

Lord  Mansfield. — I   inclined   at  the  trial,  and 
fince,upon  the  argument,  to  fupport  this  infurance, 
being  convinced  that  it  is  fair,  and,  that  the  doubt 
Jias  arifen  by  a  flip  in  omitting  to  fpecify  (as  it 
was  intended  to  have  been  done)  that  this  was 
a  rejfondentia   intereft.     The  ground  of  fupport- 
ing  this  infurance,   if  it  could   have  been  fup- 
ported,  was  *a  claufc  of  the  19  G.  2.  r.  37./.  5* 
which,  as  to  the  purpofe  of  infurance,  cbnfiders 
the  borrower  as  having  a  right  to  infurc  only  for 
the  furplus  value,  over  and  above  the  money  he 
has  borrowed  at  rejpondentia.     Yet  we  are  all  fa- 
tisfied  that  this  aft  of  parliament  never  meant,  or 
intended  to  makci  any  alteration  in  the  manner 
of  infurances,  its  view  was  to  prevent  gaming  or  • 
wagering  policies,  where  the  infurer  had  no  inte- 
reft at  all ;  and  if  the  lender  of  money  at  rejpon^ 
dentia  were  to  be  at  liberty  to  infure  for  more  than 
his  whole  intereft,  it  would  be  a  gaming  policy  i 
for  it  is  obvious,  that  if  he  could  infure  all  the 
goods,  and  infure  his  rejpondentia  intereft  befides, 
this  would  amount  to  an  infurance  beyond  his 
whole  intereft.     In  defcribing  rejpondentia  intereft^  • 
the  aft  gives  the  lender  alone  sl  right  to  make  in- 
Au*9ncc  on  the  money  lenc  s  fQ  that  the  aft  left  it 
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on 'the  praftice..  i.havc  loolred  into  thie  prafticr, 
and  I  find  that  ibottoniree  zitdtre/pcmtkntia  are}a 
fitrtieular /pedes  o(  infnrance  -in  ibemfelvosj  and 
hai^  taken  a  {^articular  denonnina&ion>  I 'Cannot 
-find -even  a  diSum  in  any  writer,  ^ucrgn  ordo- 
tneftidc^  that  the  rejpmdentiu  creditor  way  »infuifc 
upon  the  goadsy  ^s  goods.  I  find  too,  :by  xaH^mg 
with  intcTlrgont  pcrfons  very  converiant  in  the 
ic-nowfedge  and  priadUoe  of  infin-ances>.Th^>thcy  al- 
ways do  mention  refpondentia  interoft,  whenever 
-they  mean  xoinfiirc  it.  it  might :be  groacly  incon* 
venientjto  .introd^jce  .a  practice  conturry^So  ^gmerrtl 
nJagCy  and,  there  may  Jbefome  ^openiug^co  fraud 
if  it  be  not  Ipccified.  The  grounduf  ^ur  JwcfoLu- 
tion  is,  "  3rhat  \t  is  . now  ?cftabli fired,  as  the  iaw 
**  and  praftlce  of  merchants,  xkizx  rejpondeiuia  wA 
**  -bottomree  mull  ;be  fpecified  and  mentioned  in 
**  the  4»oliQy  of  -infurance." 

It  is  to  dae  x)bfoiwed,  that  in  this  judgmrcnt  the 
court  confined  :itfdf  «entirely  to  the  oa>e?tlwnte- 
^•fore  it,  but  did  not  moffn  »to  decide,  that  a  per- 
son, (having  B.^ciaiiiatereft  in  goods,  could  ?iot 
•recovrrr  under  an  xn&rance  upon  goods  generally, 
luord  rMansfisldy  indeed,  6»pre(sJy 'faid,.at  the  con- 

35anr.  1401.  cclufion^of  his  argument, 'iliat. they ;did  oiot  tnean 
to  determine,  that  no  'fpecial  Jntercft  in  goods, 
might  be  igf^scn  in  revidence,  in  other  cafes 
-nhan  :thofe  jof  njfondtntia  .and  bottomree,  if  -^e 
xircunrftanoes  of  fibe:cafefiiould  happen  to  :«dnf>it 
-of  it.  The  lien  whioha  £idor,  «o  w^om  a  ixd- 
ianoe  is  due,  has  upon  die  goods  of  bis  .principal, 
<3ome6  under  tire  exception  taken  by  'the  :court; 
•and  an  inforance  uponfuchan  intereft -feeois  to 
:have  l>eeii  Bdmitced,  if  .not-abfolweiy  ireJd,  to  be 

\  Burr.  4S9.  good,  in  the  rafe  of  Goim  iV,  JLondon  Affupance 
'Company,  which  will  be  fully  Aated  in  that  part 
jof  this  work,  whidi^orat&of  rdoublednfurances. 

But  ahiiough  the  cafe  ^of  Glover  and  Siack  is 
certainly  good^iaw,  yet  it  "has  fince  -iwen  ruled, 
that  fudi  an  intereil  may  be  Tccovered  under  an 
infuraaoe  xxigcads^  JpeckyOnd^ffeEts^  provided  the 

1  ufage 
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nfagp  of  the  tnufej  which  ia  matters  of  iofurance 
is  always  of  great  weight,  faa&iona  iL 

Thus  in  anadioli  upon  a  policy  of  i^fur^ince  cm  Gregory  v. 
IP^dsj  JfMciey  and  efieSs  of  the  plaintifi^  who.  was  Chrt^cA^R; 
allb.  the  captain  on  board  the  fliip,  the  plaintiff  Trinity 
claimed  under  that  infurance,  moaey  expended  ^^    ^^'  ^' 
by  him  io  the  cocrfe  of  the  voya>;c  for  the  ufc  of 
the  /hip,,  and  foi  whick  he  charged  refpQndcfUU 
intcrefh 

Lord'  MMUjkld^  after  delivering,  his.  opinion 
upon  another  pointy  which  arofe  in  the  caufe^  and 
which  will  be  mentioned  in  another,  part  of  this 
work,  faid,  as  to  the  fecond  queftion,  whether 
tlie  words  "  ffods^  Jt^^ih^  o^  ejffeSls'*  extend  to 
this  inrsreftj  I  ffaould  think  not^  if  we  were  only 
to  conCder  the  words  made  u&  of.  But  here 
there  is  Mk  ex^refs  ufage^  whicli  mud  govern  our 
cecifion.  A  great  ma^y  captains^  in  the  Eafi  India 
lervi^e  fwcar,  that  thb  kind  of  intereft  is  always 
infured  in  this  way,  ax&d  I  obferve  the  perfdn  here 
iofured  is  the  captain^ 

By  iJae  noarine  regulations  of  mofl:,  if  not  of  1  Magcns  id. 
aUy  the.  trading  powers  in  Europe^  insurances  upon 
the  wages  of  ieanoen  are  forbidden ;  a  regulation 
founded  in  wifdom  and  found  policy.     In  Grent 
Britain^  a  great  and  cotxunerctal  nation,  fuch  an* 
ordinance  is  porticulacly  iieceiTary,  and  it  is  agreo*  . 
abie  to.  tiie  policy  of  the   general  law  of  thdC 
country^  by  which  it  is  declared,  ''  That  no  ma^  8  Geo.  i.  c/ 

fter  or  owner  of  auy  merchant  fbip  fhall  pay  ^4*  ^-  7< 

to  aivy-  (eamaoi,  beyond  the  feas,  any  money  or 
<<  effe&s  on  account-  of  wages,   exceeding  one 

moiety  of  the  wagjes  due,  at  the  time  of  fuch 

paynoent,  till  fuch  ihip  fhall  return  to  Great 
^'  Briton  or  IreiandJ'  By  this  falutary  law,  the 
fiulors  are  intereftcd  in  the  return  of  the  fhip  s 
th^  will,  on-  that  account,  be  prevented,  from 
deferting  it  whenabroad,  from  leaving  it  unman«> 
ned»  asd  rn  4:imes  of  dac^er,  arifing  either  from 
perils  of  the  iea,  or  tlic  attacks  of  an  enemy,  will 
be  more  anxious  foi^  it's  prefervation.     But  thefe- 

good 


cc 


593 


f4  OFTHEPOLICY. 

good  efFefts  would  be  entirely  defeated,  if  infa- 

-  ranee  on  their  wages  were  to  be  permitted ;  fof 

to  whatever  catife  the  lofs  might  be  artHbuted, 
iMagens  19.  ^j^^^  ^^^jj  ^jjj  j^^  f^^^^^^     However,  it  fhould 

feem,  that  this  regulatiort  does  not  mean  to  pre- 
vent mariners  from  infuring  thofe  wages>  which 
they  are  intitled  to  receive  abroad,  dr  goods 
which  they  have  purchafcd  with  thofe  wages  in 
order  to  bring  home  ;  but,  in  fuch  a  cafe,  they 
are  to  be  confidered  in  the  fame  light  with  other 
men. 
Carter  v.  In  an  aftion  upon  a  policy  of  infurancc  upon 

Boehm.  Fort  Marlborough^  otherwise  BencooUn^  in  the 
^^""ni^^V  ^^fi  Indiesy  for  twelve  calendar  months,  from  the 
andiBlackf.  fi^ft  of  Oaober,    1759.  ^^  ^hc  firft  of  OSlober, 

1760.  againft  any  European  enemy,  for  the  be* 
nefit  of  the  governor,  it  was  doubted  by  the 
Lord  Manf-    learned  chief  juftice  who  tried  that  caufe,  whe- 
ficld.  ther  a  policiyagainft  the  lols  of  Fort  Marlborough 

for  the  benefit  of  the  governor  was  good,  upon 
the  principle  which  does  not  allow  a  failor  to  in- 
Aire  his  wages.  But  afterwards,  when  he  cameJ 
to  deliver  the  opinion  of  the  court  upon  all  the 
points  in  that  caufe,  after  mentioning  this  doubr^ 
.which  had  occurred  to  his  mind,  he  went  on 
thus  :  "  But,  confidering  that  this  place,  though 
*^  called  a  fort,  was  really  but  a  faftory  of  fettle- 
**  ment  for  trade  i  and  that  he,  though  called  a 
"  governor,  was  really  but  a  merchant. — Conn- 
"  dering  too,  that  the  law  allows  a  captain  of  a 
"  fiiip  to  infurc  goods  which  he  has  on  board,  or 
"  his  fhare  in  the  (hip,  if  he  be  a  part  owner; 
^'^  and  the  captain  of  a  privateel-,  if  he  be  a  part 
"  owner,  to  infure  his  (hare;  confidering  too, 
that 'the  objeftion  could  not,  upon  any  ground 
of  juftice,  be  made  by  the  infurer,  who  knew 
"  him  to  be  the  governor,  at  the  time  he  took 
the  premium  ;  and  as  with  regard  to  principles 
of  publick  convenience,  the  cafe  fo  felJom 
happens,  (I  never  knew  one  before)  any  dan- 
ger from  the  example  is  little  to  be  apprchend- 
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"  cd,  I  did  not  think  my fclf  warranted,  upon  that 
"  point,  to  nonfuit  the  plaintiff;  cfpccially  too, 
as  the  objection  did  not  come  from  the  bar. 
Though  this  point  was  mentioned,  it  was  not 
"  infiftcd  upon  at  the  laft  trial ;  nor  has  it  been 
fcrioufly  argued,  upon  this  motion,  as  fufficient 
alone  to  vacate  the  policy :  and  if  it  had,  we 
are  all  of  opinion,  that  we  are  not  warranted 
to  fay,  tiiat  it  is  void  upon  that  account. 
It  has  long  been  a  queftion^  how  far  infurances 
upon  the  (hips  or  goods  of  enemies  are  politick 
or  legal.   Upon  the  continent  of  Europe  it  ihould  Ord.  of 
fcem,  that  they  are  in  general  abfolutely  prohi-  Stockliolin 
bited,  under  penalty  of  the  infurancc  being  void,  flj'^j^ff" 
and  the  delinquent's  forfeiting  the  fum,  to  which  Qncft.  Jarb 
he  had  (ubfcribed«     Thele  laws  havt  been  pafled  pnbl.  lib.  k 
from  an  idea,  that  fuch  infurances  are  prejudicial  c-*'-  P*'53' 
to  the  intcrefts  of  the  country  tolerating  fuch  con* 
f-afts,   by  enabling  an  enemy  to  continue  his 
trade,  on  account  of  the  degree  of  proteftion, 
thus  afforded  him  againft  the  maritime  ftrength 
of  the  nation  making  the  infurance.     A  iimilar 
fpirit  at  one  time  prevailed  in  the  Briti/b  parlia- 
ment, and  a  bill  was  introduced  in  th^  year  one 
thoufand  feven  hundred  and  forty  eight,  *^  to 
"  prevent    aflurances    on    (hips    belonging   to 
"  Francej  and  on  merchandize  and  effefts  laden 
"  riicreon,  during  the  then  exifting  war  with 
"  Frtmcc.'*    Although  this  a6t  was  oppofed  on  Deb.  in  H- 
principles  of  policy,  by  the  two  greateft  lawyers  ^°"*-  ^^l.  i, 
and  mott  eminent  fpeakers  of  that  age,  the  Ho-  P'  **7* 
nourablc  IVilliam  Murray  and  Sir  Dudley  Ryder ; 
yet  the  bill  pafled  without  a  divifion,  inflifting  a  ^i  Geo.  z. 
penalty  of  five  hundred  pounds  upon  the  perfons  c«  4. 
making  fuch  infurances,  and  alfo  declaring  the 
policy  to  be  void. 

The  exigence  of  that  a£t,  however,  was  limit- 
ed by  the  duration  of  the  then  war ;  and  although 
feveral  attempts  have  fince  been  made  to  intro- 
duce a  fimilar  law,  yet  they  have  always  proved 
fruitlcfs,  the  beft  proof,   perhaps,    that  can  be 

given 
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givm>  q6  the  iinfX)iiGys  of  die  meafure.  Ih(im!^^ 
I  Vez.  320.  the  pa>k7  offuch  contraiEbs  feems  00  ka,ve  been 

admitted  b^  Lord  HardfU)kk»  in  ^  cafe  bofbre  him 

Gift,  V.  Ma-  in  Chancciy ;  and  Lovd  Mansfield  has  ftequentl^ 

fon.  declared  ifi^  parlianMnc^  and  on  the  bench,  that 

K^n^M^h^"  '^  ^^^'^'^s^  ^^'^  *^o*'*"^*s  fliould:  be  encouraged, 

«L '  w^fll '    bcca«fe  there  is  a  certain  profto  deriv^»  front  the 
vac.  1705.  -  r.  .11- 

prenfHum»s  and  frequently  important  intelligence 
has  beeft^  hf  fu«h  means,  obtained  of  the  enc- 
my'd  d^figns^  But  whether  fuch  a  coatra&  be 
founded  in  principles  oi  ibund  policy  or  noc,  it 
i&  certainly  noe  contrary  no  thclaw  oiEnglandi  as 
it  is*  eftabliflied  at  this  day. 

However,  finee  that  time,  one  i^cies  of  infu- 
ranee  on  fcn^gn  (hips  or  goods  has  been  prohi^ 
bited  by  ftatute,  with  a  view  to  fecore  to  the  Eafi: 
Atdia  company  the  fole  trade  to  and  from  the 
^     Eaft  Indies,  and  other  places,  beyond  the  Cape  of 
25  Geo.  2.     Good  Hope.     The  ftatute,  after  reciting,  that  to 
c.  26,  admit  or  iniurances  on  the  ihips  or  veflels  of  fo- 

reigners trading  to  rhe  Eaft  Indies,  may  be  a 
means  of  encouraging  his  majefty*s  fubjcfts  to 
(hare  wick  foreigners,  in  eftablilhing  new  focietics 
or  compainies  for  carrying  on  the  faid  trade  in  the 
dominions  of  foreign  itates  or  princes^  enacts,. 
**  Thac  no  inftirances  fhall  be  made,  of  money 
*•  lent  on  bottomree,  on  foreign  (hips  or  goods, 
*♦  bound  to  or  from  the  Eajt .Indies,  under  the 
*'  frtpfcitune  of  treble  the  fum  infured  or  lent." 
It  contains  an  exception,  however,  in  ftivour  of  in- 
furances  made,  or  to  bemade,  on  (hips  of  the  fub- 
je£t:S'Qf  fiieh  fovereigns,  as  carried  on  a  trade  with 
thafc  part  of  the  world,  previous  to  the  month  of 
Offeher,  1749.  This  all  was  to  be  in  force  for 
ifevea  years.  Whetlier  upon  a  trial  it  was  found 
to  be  a  politick  or  wife  regulation,  I  have  not 
been  able  to  difcover  :  but  the  prefumption  is  to 
the  contrary ;  as  it  does  not  appear  from  the  fta^ 
tute  book,  that  this  a&  of  parliament  was  conti- 
mied,  or  that  it  was  revived  by  any  fub&quent 
ftatute. 

3dly. 
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jdly.  Of  the  irqliifites  of  ^a  pplicy.  The  form 
of  a  policy,  now  ufed  In  L^fidon^  ifc,  ncariy  the 
fame  which  was  adopted  twa hundred  yeafs  dgb,  .  .  _  ^. 
as  may  t)e  oollcfted  from  Mafynei  but  its  anti-  ^Bu^^fjrrjl 
quity  eannot  pref^tre  it  fromjuftcenfure^  it  bc^ 
ing  very  irregular  and  conAifed,  and  frequently 
a(Abigik)us,  m>m  making  ufe  of  the  fame  Word) 
in  di^crent  fenfcs^ 

The  eflfentials  in  the  tontraft  of  infuranct  are  t 
Firft,  the  Aame  of  the  pcrfon  for  whom  the  in- 
funtflce  is  made :  Secondly,  the  names  of  the 
(hip  and  maftcr;  Thitdly,  whether  they  are  (hips^ 
goods,  or  merchandizes^  upon  which,  the  infu- 
ranee  is  made  t  Fourthly,  the  name  of  the  place 
where  the  goods  arc  ladeni  and  whither  they  are 
bound  i  Fifthly^  the  time  when  the  rifk  begins^ 
and  when  it  ends :  Sixthly,  all  the  various  perils 
and  rifles  which  the  infurcr  takes  lipon  himfelf: 
Seventhly,  the  conftderationi  or  prcmiumi  paid 
for  the  rifk  or  hazard  run.  Eighthly,  the  months 
dayi  and  year,  on  which  the  policy  is  executed  : 
Ninthlyi  the  (lamps  required  by  aft  of  parlia- 
ment.   Of  each  of  thefe  in  their  orderi 

Firftj  Of  the  name  of  the  perfon  iolured*     U 
twas  formerly  very  much  the  pfa^ice  to  cfFeft 
pdxcics  of  infurance,  in  blank  as  it  was  called, 
that  is,  without  (pccifylng  the  names  of  the  per- 
fons,  for  whofe  ufe  and  benefit,  or  on  whofe  ac- 
count fuch  infurances  were  madej  a  pra6lioc?j 
which  had  been  found  in  many  rtfpefts  ta  be 
miichievous,  fnd  produftive  of  great  incJonve- 
niencies. '  .Thefc  evils  were  remedied  at  a  very 
early  period  in  Genoa  dnd  France  by  the  marine  «  Magena 
ordinances  of  thoic  countries,  which  required  the  ^5-  *^9< 
name  of  the  perfon  infured  to  be  inferred  in  the 
pcdicy,  and  whether  he  was  to  be  confidered  in 
the  capacity  q(  principal  or  fa<SlCf .     In  England  ^^  ^^^  2' 
a   (imilar  tipgulation   took   place    in    the  year  ^*  ^  " 
1774,  with  rrfpcft  to  infur,anccs  upon  lives  j  but 
it  was  not  till  the  year  1785,  that  a  pro  billon 
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25  Geo,  3. 
c.  44, 


was  made  for  this  evil  in  policies  upon  Ihips  and 
merchandizes^ 

The  ftatute  declares,  ^*-  That  from-  and  after 
the  fifth  day  of  July,  17 85,  it  (hall  not  be 
lawful  for  any  perfon  or  perfons,  who  refidc  in    • 
Great  Britain,  to  make,  or  caufe  to  be  made, 
any  policy  or  policies  of  .infurance  upon  'bis, 
her,  or  their  intereft  in  any  fiiipor  'fliips^  or 
any  goods,    merchandizes,  cfFcdls,   or  other 
property,  without  inferring  in  fiich  policy  or 
policies,  bisy  her,  or  their  own  name-cr  names'^ 
as  the  peribn  interefted  therein,  or  the  ftoifuct 
names  of  tie  ferjan  or  perjonsy  who  Ihall  effeft 
the  fame,  ds  the  agent  or  agents  of -the^  pcribn 
or  perfgris  fo  really  intereftcd  cherein^  or  foe 
>Yhore  liie  or  benefit,  or  on  whofe  account^  fuch 
policy  or  policies  is.or  are  underwrqce :  and  that 
it  ffaall  not  be  lawful  foranyperfon  or  perfons, 
who  tihall  not  live  or  refide  in  'Orcat  Britain^ 
to  rnake,  or  caufe  to  be  made,  any  policy. or 
policies  of  aiFurance  upon  his,  her,    or  their 
intereft  in  any  Ihip  or  Ihips,  or  on  any  goods,  ^ 
niei  chandizes,  eficAs,  or  other  property,  with* 
out  ihferting  in  fuch.  policy -or  policies  the/ 
name  or  name?  of  the  agent  or  agents  of  the* 
pcrfon  or  perfons  fo  really  iatcrefted  therein, 
and  for  whofc  ufe  or.  benefit,  or  on  whofe  ac- 
count, the  fam^  is  or  are  fa  made  and  upderr 
wrote :  and  that  every  policy  or  poUcies  of 
affurance,  made  or  underwrote  contrary  eg  the 
i;rue  intent  and  meaning  hereof,  (hall  be.  /luli .. 
and  void  to  all  intents  and  purpofca."  . 
Upon  the  ftatute^  juft  recited,  a  queiition  of 
feme   confequence  has   already  arofc,    namely^ 
"Whether  when  the  agent  effefts  a  policy  for  die 
principal  refiding  abroad,  it  be  neccflary.  to  inf 
fert  his  nAme  in  the  policy  as  agent.    Upon  a 
debate,  it  was  held,  ihat  if  it  bejiot.ftated,  that 
he  efFe6led;*the  policy,  as  ilse  agent'  of  the  prjncii* 
pal,  ^thc  policy  will  be  void  witliin  the  ftatjutcw 
'Another  qufcftioh  alfo  occurred  in  the  fame  caufe, 
•  a  'Whether  • 
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Whether  it  was .  not  the  intention  of  the  Icgrfla-* 
ture>  when  the  principal  refided^road)  that  the 
agent  Ihouldlive  in  England..  It  did  not  become 
ficcdEny  for  the  .court  -to  decide  thti  .latter  ques- 
tion ;  box  the  leaning  of  the  judges  clearly  was  in^  ' 
the  affirmative.     The  cafe  was  thus  :     ' 

An  adioQ'W^  brought  upon  a -poHcy,  of  infu-  Pray  and 
ranee  an  a  Ihip  and  its  cargo  from  Suniufy,  in  Others 
Gmjia^  to  Amfterdam ;  and  it  was  agreed,  that  ;^^^'  ^^*^> 
a  verdift  (faould  be  taken  far  the  plaintiffs,  and  J^™^  £^^* 
that  the  defendant's  counfel  fhduld  have  the  li-  Trinity, 
bcrty  of  moving  the  jcourt  to  fct  it  afide,  and  en-.  26  Geo.  3. 
tcr-a  verdiftfor  the  defendant,  -(without  co'fts)  if, 
upon  the  conftru&ton  of  the  a5th  oi' George  the^ 
Thirdj  ch^*  44.  the' court  fhouk}:  be  of  opinion, 
that  the  pladndffs  were-  not  intitled  to  recover.  - 
At  the  trial  before  Mr,  Juftice  5ff//fr  it  sgjpearcd, 
that  thepi^atifFs  lived  in  Georgia,  and  had  for- 
merly bee»0wners  of  the  teffel,  but,:  before  May^ 
1785,   liad  transferred  their  property  in  her  to 
one  Biircey   who  refided  in  the  fame  •  country. 
The  names  of  the  plaintiffs  were  at  the  head  of 
the**  poifcy,  which  was >  underwritten  by  the  de- 
fendant in  Septembery  1785;  and  the  declaration^ 
dated,,  that  they  na^  it  for  the  benefit  o{Peirce^ 
in  whom  the  intcrcft  was  averred  to  be.     Upon 
tbcfe  fa&s  the  two  qucftions  arofe  >  Firft,  Whe- 
ther when  an  agent  cffefts  a  policy  for  his  princi- 
pal refiding  abroad,  the  ftatute  requires  that  fuch 
agent's,  name  ihould  be  inferted,.  eo  nemine^  a^ 
agent  ?  Secondly^  Whether,  under  the  fame  a6^, 
it  be  necefiary  that  the  agent  feould  live  in-£»f- 
/tfffi/ when  the  principal  was  abroad  ?    • 

Lor4 Mi^ifcS^r A/. T- Whatever  doubts  I  nwy.have. 
in  my  own  mind  with  refpcfi:  to  the  policy  and  ex- 
pedience of  this  law,  yetj  as  long  ^s  it  continues  in  •    '  ?  '  j 
force,  I  am  bound  to  fee*  it  cittcuted  aceording  to    ■  "  .' 
its  adeaning ;  and  bowevctil  may.  think  that  this  is  ^ 
psat  a  commendable  de&nc^e  in  the  underwriter,  yec 
due  is  a  qiacter  for  bis  confideration,:  and  not  for. 
OKne«    I  have  not  a  particle  of  doubt  as  to  the 
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*    true  conftruSiion  of  this  aft.      Let  us  conCid^f 
what  ae  the  mifchiefs  intended  to  be  remedied^ 
and  die  provifions  of  the  a£b  for  remedying  theni# 
The  preamble  recites^  that  great  inconvenicncic* 
had  arifen,  from  omitting  to  infert  in  policies  of 
infurance,  the  names  of  the  perfons  for  whofc 
benefit,  or  on  whofe  account,  fuch  policies  wert* 
efFcded.     That  is  the  mifchief :  and  it  is  reme- 
died by  enadlingi  that  if  ibc  ftincipal  refides  in 
England^  his  o^von  name  Ihall  be  infcrted,  or  what 
s^nounts  to  the  fame  chingi  the  name  of  bis  agent j 
e(Miomine^  as  agent  for  bim^     If  the  agent  were 
not  to  be  named  in  the  palicf ,  in  the  capacity  of 
agent  for  the  infuredy  the  publick  Would  ftill  be 
left  ignorant  who  the  infured  was  ^  and  the  prin- 
cipal intention  of  the   aft  would  be  defeated. 
Then  as  to  the  cafe  of  die  infured  living  abroad, 
who  cannot  uifure  in  his  own  name^  there  can  be 
no  doubt  but  that  the  name  of  his  agent  mult  be 
iuferted,  eo  nomine  as  agent.     I  am  alfo  (trongly 
inclined  to  think,  that  the  other  obje&ion,  with 
retfard  to  the  refidence  of  the  agents  is  good} 
but  it  is  not  necefiary  to  give  a  dire^  opinion 
on  that  point. 

.  Mr. Juftice  Bullcr. — It  fccms  to  me  to  have  been 
the  intention  of  the  Icgillature,  that  the  name  of 
the  agent,  who  cffeds  the  policy  for  his  principal 
refiding  abroadi  ihould  be  infcrted  in  tlie  policy, 
quaji  agent  for  fucb  per/on.  For  the  word  "  4[genr,*' 
in  the  frcond  claufe,  is  to  be  underftood  in  the  fame 
fenfe  as  it  is  taken  in  theHrit^  and  I  have  as 
litde  doubt  that  the  meaning  of  the  aft  is>  that 
fueh  agent  flipuld  rcfidc  in  Great  Britain. 
\  Mr.  Juftice  IVilles  and  Mr.  Juftice  Afhhwrft 
were  of  the  fame  opinion :  and  the  rule  was  made 
abfoiute. 
f  reach  V.  Previous  to  the  paflJng  of  this  aSt  it  was  held^ 

Backhoufe.     that  the  huft>and  of  a  (hip  had  no  right  to  infure 
jBarr.  2727.  for  any  part-K)wner,  without  his  particular  direc- 
tion ;  nor  for  all  the  owners  in  general,  without 
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Atir  general  dirc&ion^  or  fomething  equivalent 
to  it. 

Secondly,  of  the  names  of  the  fliip  ai 
ttr.     I  do  not  find  any  cxprefs  regulation  of  this 
matter  in  England  %  but  it  is  certainly  neccflary, 
by  the  law  and  ufage  of  merchants,  to  infert  the 
names  of  thc'lhip  and  matter,  in  order  to  fix  with 
precifion  the  bottom  upon  which  the  adventure 
is  to  be  made,  and  the  captain,  by  whoTc  direc- 
tion the  (hip  is  to  be  navigated,  becaufe,  ac- 
cording to  the  dejgree  of  ftrength  and  fufficiency 
of  the  one,  and  the  (kill,  ability,    and  know- 
ledge of  the  other,  the  rifle  is  increafed  or  dj- 
mini(hed  ^   and  fo  alfo  will  the  amount  of  the 
premium  be  regulated*    The  ufage  of  the  mer.-  Ord..oftew. 
chznts  oi  England  m  this  refpeft  is  agreeable  to  14.  tit.  In fu- 
the  exprefs  laws  and  regulations  of  other  mari-  ^^^'l^V^* 
time  ftates  upon  this  point.     Sometimes,  how-  ^l^l^^  j;'^' 
ercr,  there  are  infurances  generally  **  upon  any 
fkip  crjbipf*^  expe6ked  from  a  particular  place. 

Thirdly,  Whether  they  are  (hips,  goods,  or 
merchandizes,  upon  which  the  infurance  is  made, 
is  a  faA  which  muft  be  ftated.  It  is  abfolutely 
necc(rary  that  there  (hould  be  a  fpecification 
upon  which  of  thefe  the  underwriter  infures ;  be- 
cau(e  otherwife  it  would  be  impoflibie  to  know, 
whether^  in  any  inft^nce,  he  is  liable  or  not  to 
the  lo(s  fuftained.  But  it  is'  another  queftionji 
whether,  in  policies  upon  goods,  it  be  ncccflary 
to  declare  the  particulars.  The  praftice,  1  be- 
lieve, is  very  unfettled.  It  is  the  opinion^  how^  ^  Ma^-cns  4. 
ever,  of  a  very  rcfpeftable  merchant,  that  the  '* 
particulars  of  goods  (hould  be  fpccified,  if  poffible, 
by  their  marks,  numbers,  and  packages,  ratl^er 
than  that  they  (hould  be  included  under  the  gener- 
lal  denomination  of  merchandize ;  or  that,  if  jt 
be  agreed  to  infert  them,  when  known  to  the  in- 
fyrcd,  care  (hould  be  taken  not  to  omit  ir, 
a£  fuch  fpecification  prevents  much  trouble  iji 
proving  to  the  infurcr  the  particular  goods  in- 
fiffcd^    which  .  are,    more    or    left,    fubjeft    to 
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damage.  But  this  inode  of  particularizing  pfo* 
pcrty  is  only,  advifc  able  to  be  done,  or,  indeed, 
can  only  be  done,  when  the  rifk  connfnnicnccs  at 
home;  becaufcy  whert  goods  are  coming  from 
abroad,  it  is:  better  fo  irifure  imder  general  ex- 
prelTions,  on  account  of  the^  various  cafualties, 
iwhich.may  happen  to  obftrtift  the  purchafc  of 
the  commodities  intended  to  be  fent.  It  may  be 
proper  here  to  mention,  that  there  are  certain 
kinds  of  merchandize^  which  are  of  a  perilhaWc 
nature,  and  liable  to  early  corn^ion ;  on  ac- 
count  of  which,  the  underwriters  of  Londm  have 
V'<^*^thcAp.  infcrted  amenlorandum  at  the  foot  of  their  po* 
pen  •  No.  !•  jj^y^  j^y  which  they  declare,  that  in  infurancesupon 

corn,  fifh,  .fair,  fruit,  flour,  and  feed,  they  will 

not  be  anfwerable  for  any  partial  lofs,- but  only 

^^^  general  averages,  except  the  fhip  be  ftranded. 

That  in  infurances'^bn  fugar,  tobacco,  hemp,  flax, 

hides,  and  flcins,  they  confidcr  themfelves  free  from 

partial  loflfes,  not  amounting /^;^i;^/>fr  f^»/.  and 

that  on  all  other  goods, -as  well  as  on  the '(hip 

and.  freight,   if  the  partial  lofs  be  under  three 

founds  per  <en$p   unlefe  it  arifc  from  a  general 

'  average,  or  the  ftrariding  of  the  fhip,  they  alfo 

confider  themfelves  difcharged. 

i*er  Bullcr  This  clauf&was  introduced  in  the  year  1749, 

Juftice  in       in  order  to  prevent  the  underwriters  from  being 

V  Fraf-^'       harrafled  by  trifling  demancis,  whichmufJ  ne- 

B.  R.  Eaft.     ceflfariiy  have  arilep  upon  every  infurance  t)f  thii 

25  Geo.  3.     kind,  on  account  of  the  peri(bable  nature  of  the 

vi<k  Pod.       cargo.    The  forab  of  this  memorandum  was  uni- 

verfally  ^fed,  as  well  by  the  two  infurance  com- 
Lo"d^  aV*  P**^^^^*  ^^  ^J  private  underwriters,  till  the  year 
Comp.  men-  ^754»  when  Lo^d  Chief  Juftice  Ryder  ruled,  and 
tiontd  a  fpecial  jury,  agreeably  to  his  difeftioa,  de- 

.3Burr.i553.  cidcd,' that  a  ftiip,  having  run  a-ground,  was  a 

ftranded  ftip  withiA  the  meaning  of  the  nncmo-. 
/andum  i  and  that  although  ftic  got  off  again,- 
the  underwriter  was  liable  to  an  average  or  far* 
tial  lofs'  upon  damaged  cof  n.  This  decifioli  in-» 
duccd  the  two  companies  to  aUcr*  the  memoran- 
dum, 
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dum>' by  ftrxking  autrithe  words>  "  or  tbejbip  Ht 
^^firamkd'y*  io  that  now  they  confider  thcmfclvcs 
liable  to  no  lofTes,  which  can  happen  to  fuch  com- 
modhijes,  except  general  averages  and  total  lofles : 
put  the  old  form  is  fiill  retained  by  the  private 
initiretB.         ' 

•  What  (hall  be  confidered  as  Ipffes  within  the 
aieaniifg  of  ohis  memorandum,  will  be  thc'fub^ 
jci5l  of  future  inwoiHgation  i  my  vdcfign  at  prefent 
beittg^oaly  t».  enum/erate  the  effentials  ot-  a  po- 
IJcy>  and- the  reafon  and  origin  of  them,  as  far 
as  1  have  bedn  able  to  trace  them. 

Thciic  ace,,  however, 'fome  kinds  of  property,    t 
which- do  not  blunder  the  general  denominacioii 
0f  goods  in  ai  policy  s  and'  for  the  lofs  of  which 
theiindiirwf  iters  arc  .nx>c  anfwerable,  unlefs  they 
aie  fpecifically  named*  . 

Ap  station  was  brought  upon  a  policy  of  infu-  Rofs  v. 
ranee  of  the  captain's-  goods  fo^  fix  months  cer-  ^.**^^^^* 
taixt.     The  lofs  proved  was  chiefly   f'^J'  goods  j^|j'^*,^^Jj^^^ 
la/hed  on  deck,  and  the  captain's  deaths,  and  j.atGuildh! 
tifce  ihips  pDovilions.     It  was  prov-ed*  by  an  uhder- 
Wxiter  andi  a  broker,  that  none  of  thofe  diings 
are  within  a  general  policy  on  goods ;  fp;*  .the 
rifk  was  groaoer  as  eo  goods,  laihed  on  deck,  than 
other  goods :  and  a  pplicy  on  goods  means  only 
i]bcii  goods  as  are  ^merchantable,  and  a  part  of 
Ac  cargQ.     They  alfo  fwore,  that  when  goods 
like:Che  prefent  are  ineant  t»  be  infuredj  they 
are  aLWays-  i/i(ured  by  name  \  and  the  premium 
i&greaficx:. 

Lord  MansfeJd'  faid,  he  thought  it  confiftcnt 
imh  reafba;.  and  uoderftood  the  ufage  to  be  & : 
duscefore  lie  advifed  the  plaintiff  to  withdraw  a 
jtffoc,  the  pntn^iuni  having  beea  paid  into  court, 
ID  which  he  confenlcd. 

Fourthly,  The  name  of  the  place  at  which 
Ac  goods  are  laden,  and  50  wJiich  they  are 
bound. 

This.  ha&  been  always  held  to  be  neccffary  in 
policies,   at  kail  for  upwards  of  two.  hundred  * 

C  4.  years; 
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years;  and  muft  be  {6,  on  account  of  the  e^it 
dent  uncertainty  which  would  follow  from  a  con^ 
trary  pra&ice,  as  the  infyrer  would  never  know 
what  the  rifk  waS|  whigh  hp  had  underttLken  to 
inRirc,    • 

Mollqy,  b.2.      Mo  Hoy  has  laid  down  this  do^rinea  that  if  a 
ft  J*  L  14.     ihip  be  infured  from  London  to  ,  a 

|)lank  being  left  by  the  lader  of  the  goods  to 
prevent  her  fuprize  by  an  enemy,  and  '^  in  her 
voyage  ihc  happen  to  be  caft  away,  though  there 
be  private  inftruaions  for  her  port,  yet  the  in- 
fured  muft  fit  down  with  his  lofs,  by  reafon  of 
the  uncertainty.  In  fufJ^ort  of  hi^  opinion^  he 
cites  the  cafe  of  Monfieur  GourJav,  governor  of 
CalaiSi  which  was  decided  by  commiOioners  of 
afTurahce  at  Rouen  againft  the  aflTuredi  becaufe^ 
although  the  bills  of  lading  truly  declared  the 
quantity  and  quality  of  the  goods,  the  port  of 
the  fhip's  difcharge  was  left  a  blank,  on  account 
of  the  war^  wh^ch  was  then  exiAingf  Su^h  ^dfo 
is  now  the  law  and  ufage  of  merchants* 

It  is  alfo  cuftomary  to  ftate  in  the  policy  at 

what  port  or  places  the  fhip  may  touch  and  ftay 

during  the  voyage,  fo  that  it  ihall  not  be  confix 

dered   as  9^  ^cviatipa  tQ  §0  tQ  J^ny  «f  thofe 

places, 

Orel,  of  Ant-      Fifthly,  The  time  when .  the  rifk  commences, 

>^'f^T^,  Am-     and  when  it  ends.     In  moft  of  the  commercial 

fterdam,    ^    countries  abroad,  it  is  particularly  exprefled,  ci- 

and  Copen-    ^*^^^  ^^  ^"^^**  Ordinances  or  poheieji,  and  tome- 
hagei^.  tinies  in  both,  that  the  rifk  of  the  infurerS'iball 

comiticnce,  the  rpoiTicnt  the  goods  quit  the  fliorcai 
and  (hall  continue  till  they  are  landed  at  the 
place  of  their  deilinacions  and  that  the.  infurer 
not  only  runs  the  rifk  in  the  fl^ip  named  in  the 
policy,  but  alfo  in  all  the  boats  or  lighters,  that 
ihall  be  employed  in  carrying  the  ^Ods  aboardj^ 
Vk^  Appen-  and  alfo  in  fetching  them  alhore.  But.  the  ou- 
dix.  No.  1.     flom  pf  this  country  is  very  different,,  for  the 

Englijh  policies  exprefsly  declare,  that  f *  the  ad- 
•  ^*  venture  Ihall  begin  upon  the  faid  goods  and 
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'*  merchandizes  ftjom  the  loading  thereof  on  board 
"  the  /aid  Jbify  and  fo  Ihall  continue  until  the  A%  to  the 
<*  fatd  Ihip^  goods,  and  merchandizes  Ihall  be  continuance 
«*  arrived  at  L.  and  upon  the  ikid  (hip  until  (he  «>^*«  rifle 
"  hath  moored  at  anchor  24  hours  in  good  fafcty ;  f/J^^^''^* 

and  ftptf ji  /i^  Z^^^^  ^^''  ^^^  /^n»^  ^^  there  Jafely  the  begin- 

difcbarged  and  landed  J'  From  thefe  words,  it  ning« 
is  obv^ious,  that  infurers  are  not  anfwerable  for 
any  accidents,  which  may  happen  to  the  goods 
in  lighters  or  boats  going  aboard,  frevious  to  the 
voyages  y<(t  as  the  policy  fays,  the  ri(k  (hall 
continue  till  the  goods  are  Jafely  landed^  it  feems 
no  lefs  obvious,  that  where  (hips  cannot  come 
dofe  to  the  quay  in  order  to  unload,  the  infurer 
continues  reiponflbU  for  the  rifle  to  be  run  in 
carrying  the  goods  in -boats  to  the  (liore.  ]f  there 
be  a  lofs,  however,  in  thefe  cafes,  the  accident 
muft  have  happened,  while  the  goods  were  in 
i\it  boats  or  lighters  belonging  to  the  (hip;  for 
then  it  is  confideredas  a  continuance  of  the  fame 
(hip  and  voyage.  But  in  a  cafe  whrre  the  owner  Sparrow  v, 
of  the  goods  brought  down  his  own  lighter,  re-  Carruthers» 
ceixed  the  goods  out  of  the  (hip,  and  before  «Sua.  113*, 
they  reached  land,  an  accident  happened,  whereby 
the  goods  were  damaged,  a  fpecial  jury  of  mer- 
chants, under  the  exprefs  direaion  of  Lord  Chief 
Juftice  Lzey  found  that,  the  infurer  was  difcharged, 
although  the  infiirance  was  upon  goods  to  Lon^ 
(ion,  and  till  the  fame  Jbould  be  Jafely  landed  there. 

By  the  ordinances  laft  referred  to,  the  number 
of  days,  in  which  pf^ople  are  obliged  to  unload 
their  goods,  is  (lipulated;  but  in  England  no  x 

exprefs  tinie  is  fixed,  the  owners  being  left  to 
their  own  difcretion,  provided  there  is  no  unrca- 
ibnable  delay,  which  muft  always  depend  upon 
circumliances. 

The  rifle  on  the  body  of  a  (hip,  according  to  iM"agens47. 
the  form  of  the  policy  received  in  praftice,  i$  to 
commence  in  general,  *^  from  her  beginning  to 
^  had  at  and  (b  (hall  continue  and  en* 

H  dure  ujitif  thejaidjbif  Jball  arrive  at 
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*^  artd  hatK  there  been  mooved  at  anchor  tweiit^^ 

*'  four  hour$  in  good,  fafety."     But  this  xtiode  of 

ftacijig  the  conriaiencement  of  the  rifk  muft  com* 

monly  be  applied  only  to  infujrances  00  fhip»  out* 

M.  ward  bound ;  for  when  inftirance  is  made  on  the 

homeward  rifk,  the  beginning  of  the  adventure 

is  fometimes  ftated  to  be  *^  immediately  from  and 

V  after  her  arrival  at  the  poctabroajd^-  1^  other 

ttmesj  "  from  .the  departure  i"  and.  in  ihort^it  is 

fo  variable^  that;  nothing  certain  can  Jbe  iaid  upon 

.  the  points  depending^  as  it  always  has,  and  al« 

ways  muft>  upon  the  inclinations  of  the  infured. 

Sixthly.  Of  the  various  perils  and  riiks>  againft 

which  the  underwriter  infixes.    Thefi:  ntufl  al« 

ways  be  inferred  in  all  policies,  and  indeed  the 

words  now  ufed  are  fo  comprehenflve^  that  in 

fiook  2.  c.  7*  the  opinion  of.Mflloyj  all  thofe  curious  queftions, 

f-  7*  which  oqcafioned  much  debate  and  controverfy 

among  the  lawyers  of  former  days^  are.now  ft- 
nally  fettled.  Be  this  as  it  may,  it  k .  certfatn> 
that  there  is  hardly  any  event  which  the  iniagi- 
nation  caQ  form,  as  likely,,  in.  the  eonomon  eourfe 
of  things>  to  happen  to  any  ihip,  thait  is  not 
amply  provided  for  by  the  policies,  now  ufisd  by 
underwritersw  They  undertake  to  bear  "  alt  pe- 
rils of  ^he  feas,  men  of  war^  fire,  eixemies^ 
pirates,,  royeris,  t^iieyes^  jettifena,  lettiers  of 
^'  niart,  ^d  counjter  mart,  furpri&fs,  takings 
*^  at  iea>  aiT.cfl:s>  leftraints  and  detainments  o£ 
<*  all  kings,  princes>  and  pcopl3e>  of  what  na- 
*^  tion,  condition  or  qjuality  foeyer ;  bacraery  of 
^^  the  H)aRer  and  mariners^  and  all  other  per i}s> 
"  loffes  and.  misfortunes*  thae  have  or  ftall:  come 
to  the  hurt,  detriment,  or  damage  of  the  &id 
goods  and  raecchandizcs,  and  ihip,  or  any  part: 
iMa2ens5c.  "  thereof*"  .  Biit.  although  the  words,  d«fcrip-» 
tive  of  the  haaarda  ruft  by  the  i]D£urera,  be  fo 
very  large  and  comprefaen(ive,  it  ihauldfeem 
that  a  great  difference  is  to  he  made  between  tho' 
damage  fuftained  by  goods  an  board  a  (hip,  and 
that  which  occurs  by  external  accidents ;  that  the 

infurcr 
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inAjrer  is  liable  in  di?  latter  cafe  cannot  admU  of 
a  doi^bt,  b«t  as  the  former  may  proceed  from  the 
bad  ftdirage-  of  the  goods>  or  from  thtlr  being 
dipofed  to  w?t  1  and  aa  they  arc  negle^h  attribu- 
table to  the  maftcr ;  the  fl)ip  and  not  th^  in/lirer 
ought  to  be  anfwcrablc.     Upon  this  point,  bow- 
ercr,  I  find  no  cafe  in  the  reports,  and  therefore 
I  ftart  it  rather. a$  a  doubt  in  pny.  own  mind,  than         J  > 
as  prefucning  tq  hij3t  at  an  opinion.     In  Malyney  Ma]yiiec.2s« 
it  is  faid>  that  if  there  be  thieves  oi^  feip  board  Lex  Merc. 
among  ihemfclvea,  the  mafter  of  the  (hip  ia  to  ^^^  4^  \ 
anfwer  fo  that>  and  to  niake  it  good,  fo  that  %\t        ^'  *^** 
affurers  are. not  to  be  charged  with  any  fuch  lors> 
for,  he  foppofcs,  the  word  "  thieves'*  to  meiw 
affai^ng'fbuvfs  only,  for  fo  he  term$  jthenrv     It  7  ^^o-  *• 
i&  certain,  that  a  modern. ftatxite  gives  Tome  couiv-  ^-  ^5- 
tenance  to  this  idea,  by  the  preamble  to  which  it 
appears,  that  previous  to  the  period  of  paffing 
that  aft,  the  owbers  of  the,  (hip  were  liable  to 
the  proprietors  of  the  goods  for  any  embc«;el- 
ment,  fecreting,  or  making  away  with,  of  the 
goods,  by  the  nwfter.or  the  marmcrs,.  or  with 
their  privity,  to. whatever  amount  the  value  nnght 
be :  by  that  ftatute,  however,  the  mcafure  of  the 
re(poD(ibiUty  is  to  be  the  value  of  the  (hip  at^ 
freight.     To  be  fgrc,  it  'is  not  a  neceflary  coin 
fequenee,.that  becaufe  the  ownrer  is  liahle  in  fucb. 
a  cafc»  therefore  the  infurer,  if  an.infurance  has 
been  made,  muft  be  difchargcrf.     Roccusy  how-  Roccus  de 
ever,  is  f>f  opinion^  that  wben  a  theft  is  com-  affecuratU 
initted  en  toard  the  feip,  and  fome  goods  have  onibus.  Not. 
been  ftoleni  then  the  infurers  arc  not  bound,  be-  ^** 
caufe  the  ownei!  of-the  goods,  as  much  as  in  hii7> 
lies,  is  obliged  to  take  care  of  them ;  and  if  they 
are.  (Joicn,  while  in  the  veficl,  this .  canttot  be 
calkd  an  aed^f^ty  but  has  happened  through  the 
n^ligenci  of  thofe,  who  did  not  take  proper  care: 
of  them>    He  adds,  that  the  m after  or  owners 
being  liable  is  aq  additional  vea&n  .for  this  rega^ 
lation,.  becaufe  the  roaftcr  of  the  feip  is  'held  an-r 
fwerable  for  thefts  committed  theneia^  as  by  re^ 

cciving 
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cdving  the  goods  on  board,  he  enters  into  a  U« 

cit  agreement  to  deliver  them  fafe  and  whole,   h 

was  thought  proper  thus  to  ftate  the  opinion,  of 

this  learned  writer  upon  the  futyedt,  on  account 

of  the  total  (ilence  of  th&  law  of  England  in  this 

reipeft. 

Harford  v.  But  that  the  underwriter  ift  liable  for  a  robbery 

b^rLord      °^  ^^^  goods  infured,  when  committed  by  thieves 

Mansfield  at  ^^^^  without,  cannot  be  doubted ;  as  thieves  arc 

GutldhalV     3  peril  exprefsly  infured  by  the  policy. 

Hil.  Vac,  In  addition  to  thtJ  various  rifks  above  enume* 

M^ii'    h      ^^^^^i  which  the  underwriters  taktiupbn  them- 

j.^^  °^'  '^'  fclves,  it  is  frequently  the  pra^ice^  whenaifaip 

has  been  mifling,  to  infure  her  Idft  pr  not  loftj 

which  is  certainly  very  hazardous  i    becaufe  if 

the  Ihip  (hould  be  loilj  at  the  time  of  the  infu- 

r;ince,  ftill  the  underwriter,  provided  there  bo 

no  fraud,  is  liable.   The  premium  is,  however, 

great  in  proportion,  depending  upon  the  circum^ 

fiances  ftated  to  (hew  the  probability  orimproba« 

Rectus  Not,  bility  of  the  fhip's  fafety.     Thefe  words  *^  lo/i  or 

?g  "  notUfiy^  are  peculiar  to  £«'^/(^  policies,  not; 

5i?ui'r.2  03.  jj^ji^g  Jnferted  in  the  policies. of  foreign  nations. 

Seventhly.  The  confideration  or  premiun:i  for 
the  rifle  or  hazard  run :  this  is  the  moft  material 
part  of  the  policy,  becaufe  it  is  the  confideration 
of  the' premium  received,  that  makes  the  undejs 
writer  liable  to  the  lofTes  thatmay  h^upea*  Ia 
Englijh  policies  it  is  always  exprefiea  to  havo 
been  received  at  the  time  of  underwriting ;  "  we 
♦^  the  aflurers  confefling  ourfclves  paid  the  con- 
'^  (iderqition  du«  unto  us  for  this  afTurance  by  the 
^<  affured."  This  being  fubfcribed  by  the  un- 
derwriter, it  is  a  qucftion,  whether,  if  the  pre- 
mium were  not  atbuallv- paid  at  the  time,  he 
could  afterwards  maintain  an  aftrqn  for  it  againft 
tht/iffkridj  who  might  then  produce  his  fubfcrip- 
tion  as  evidence  againft  himfelf.  Only  one  cafe 
has  been  found  upon  the  fubjeA,  and  that  is  by 
p^T^  h '  ^^  means  fatisfaftory.  It  was  an  aftiori  of  af- 
a  Lev  IC3     fi*"^pfifi  ^nd  the  plaintiff  declared, .  that  the  dc- 
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^dsnt  was  indebted  to  him  in  twenty  pounds^ 
for  a  premium  upon  a  policy  of  afTurance  on  ilich 
a  (hip.    The  defendant  demurred /pecialfy^  be- 
caufe  the  plaintiff*  did  not  fhew  the  confideratioq. 
certainly,  what  the  premium  was,  or  how  it  be-^ 
came  due:  but  the  objedion  was  not  allowed, . 
for  this  is  as  good  as  an  Indebitatus  fro  quodam 
JaUm^  which  has  been  adjudged  good.     Here, 
however,  is  no  decifion  upon  the.  merits,  nor 
does  ic  appear,  whether  the  defendant  was  the. 
broker  or  the  infurcd  himfelf.     It  is   true,   in 
pradice^  policies  in  general  are  effefled  by  the 
intervention  of  a  broKer  \  and  by  the  ufa^e  of 
trade,  open  accounts  are  kept  between  the  infu-^, 
rers  and  brokers,  in  which  cafe,  the  underwriter 
may  have  an  aftion  againft  the  broker  for  pre-, 
miums  received  to  his  ufe.    In  one  cafe,  indeed, 
the  queftion  did  arife,  though  nothing  was  done 
upon  ic. 

Ic  was  an  a&ion  by  the  infurer  againft  the  Giftr. 
owners,  who  in  this  cafe  aded,  without  the  in-  JJK^"^^ 
tjrrvention  of  a  broker,  for  money  had  and  re^  ^g^'  ^^* 
ceivedto  his  ufe.  The  cafe  was  decided  upon  other  Guildhalf, 
grounds,  for  which,  it  will  be  mentioned  more 
at  length  hereafter;  but.juft  before  the  verdift 
was  given,  it  was  objected,  that  this  adlT6h  would 
not  lie  for  premiums  againft  the  injured  them/elves. 
Lord  Mansfield^  however,  thought  the  objcftion 
c^me  too  late,  and  would  not,  at  that!) age. of 
the  caufe,  when  the  jury  were  ready  to  give  their 
verdid,  entet  into  it;    although  he  kerned  to 
think-^chere  was  nothing  in  the  objection. 

In  an  a<5lion  brought  by  the  afljgnees  of  a  bro^ 
ker  againft  the  adured,  for  premiums  paid  by 
the  bankcupt  to  the  underwriters,. the' queftlon 
canie  collaterally  before  the  court :  b.ut  I  dp  not 
find  that  any  point  was  referved ;  and  as  the  ver« 
did  W2S  general^,  the  law  muft  be  cohefte'd  by 

It 
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Airey  and  'it  waj  an  aftion  brought  by  the  plaintiffs,  a^ 

others  Affig-  aflignccs  of  MHton^  who  vr'as  a  brdJccr  at  Nevo^ 
nec3  of  Mil--  cajtley  and  who  had  proc&red  an  fhfurahcc  to  be 
Trin.'  Sitt!a!  cffefted  by  differeht  pcrfons^  for  the .  defendant. 
iSuiidhall,  The  declaration  ftitea,"  that  in  confideration  thac 
14  Geo.  3.  the  bankrupt  would  procure  an  infurancc  t6  be 
made  on  the  ihip  5^^<?;/,  and  would  procure  fix 
hundred  pounds  to  be  infured  thereon  by  good 
and  fuiBcient  perfons,  the  drfcndant  promifed 
that  he  would  pay  the  bankrupt  the  premiums^ 
and  a  reafonable  fum  for  his  trouble.  The  firft 
queftion  was,  whether  credit  was  givtn  by  the 
underwriters  to  the  aflbred  or  to  the  broker, 
where  the  premium  was  not  paid  down  at  the 
time  the  affurance  was  made.  MiUon,  the  bank- 
rupt,  fworc,  that  in  A%  1764,  he  was  told  by 
the  underwriters  that  they  (hould  look  upon  him 
as  theif  debtor,  and  that  they  would  have,  no* 
thing  to  do  with  the  infured,  which  was  conR* 
dered  at  Newcaftle^  as  the  London  pra&ice:  that 
from  that  time  he  had  alwiys  afted  on  thisplan^ 
and  had  paid  fmce  that  time  one  thoufand  pounds 
to  underwriters,  which  he  had  never  received. 
His  commiffion  was  five  per  cent.  London  infu- 
ranee  brokers  were  then  called,  who  faid,  they 
underftopd  the  underwriters  looked  to  them 
only ;  and  that  the  underwriters  did  hot  once  in' 
ten  times  know  who  the  infured'  were  :  and  thac 
in  cafe  of  failure,  the  linderwrrter  came  upon  the 
effefts  of  the  brpker ;  the  broker  upohtnofc  of 
the- infured. 

Lord  Mansjield  faid,-^The  pljrinti/F's  cafe  » 
ftronger  than  referring  to  the  general  ufagc  in 
London ;  fbr  they  aft  by  a  fpecrficfe  rule,  which 
they  fuppofe  to  be  the  rule  in  London:  and  rf  the 
ufage  in  London  were  doubtful,  ftill  the  plaintiffs 
would  be  entitled  to  rcdSver.  There  itas  a  vcf- 
dift  for  th6  plaintiffs.  ' .         .-       ' 

1  Mag.  84.         EiglithTy.  ThedaV,  month,  and  year,  on  whkh 

the  policy  is  executed.     This  infertion  feems' 
very  ncceflary,  b^caufc  by  comparing  the  date 

pf 
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©f  iht  poliqr  widi  the  date  of  fafts,  which  hap- 
pen afterwards,  or  arc  matcriai  to  be  proved,  it  • 
w31  frequently  appear^  whether  there  is  any  rea- 
fon  to  fafpctSl  fraud  or  improper  conduft,  on  the 
part  of  the  infured. 

The  ninth  and  laft  requifite  of  a  policy  of  in- 
furance  is,  that  it  be  duly  (lamped. 

It  is  enafked,  that  when  any  Ihip,  gdods,  or  11  Geo.  t. 
merchandizes    Ihall   be  infuccd,   a  policy  duly  c.  30- ^- 44* 
fttmped  ihaU  be  iffued  within  three  days  at  faf- 
thefr,  on  the  forfeiture  of  one  hundred  pounds,   ' 
to  be  paid  by  the  infurerjs  for  every  fuch  offence, 
and  all  pronniffory  notes  for  infuranccs  /hall  be. 
void.  •  .  . 

By  aitiblequent  ftatute,  it  was  declared,  that  5  G«o.  3. 
if  the  properties  of  more  than  one  perfon  in  any  ^'  i^*  ^'  3*  4» 
(hip,  cargo,  or  both,  or  of  more  than  a  particu- 
lar number  of  perfons  in  general  partncrfliip,  or 
of  mofc  than  one  body  politick  or  corporate,  to 
a  greater  amount  than  one  hundred  pounds  be 
injured  in  one  policy,  fiich  policjr  ftall  be  void, 
and  the  .pretnium  (hall  remain  with  the  infurer : 
and  if  any  adventure,  difVinfl:  from  that  menti* 
oned  in  the  original  policy,  and  upon  which  any 
farther  premium  (haJl  be  given,  ifhallbe  by  any 
writing  not  duly  ftamped,  -addeS  ito  the  faid  ori- 
ginal policy,  fuch  additional  affurancc  (hall  be 
void,  'and  the  uitderwriters  (hall  retain  the  pre- 
mium. Provided  that  the  property  of  ahy  num- 
ber of  peribns  may  be  infured  in  one  policy, 
ftanptped.with  (ive  itamps  at  five  (hillings  each. 

Tbisftatute,  howdvei,  having  pro'ved  ineon-  7^60.3. 
venient  to  merchants  refiding  but  of  the  king-  ^•44»*  *•  *% 
dora*    By  another'  ftatute,  it  was  ordained,  that 
policies  iirf  any  nUmher  of  perfons,  and  to  any    . 
amount  not  exceeding  one  thoiifand  pound.s,  on 
(hip,  or  cargo,  or  both, 'might  be  infured  upon 
a  ftamp  of  five  (hillings,  and  to  any  higher  a- 
mount  upon  a  (lamp  of  ten  fliillings.     This  fta- 
tute alfo  contains  a  claufe,  which  ni^es  addi- 
tional 
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tional  aiTurances  to  the  original  policy^  not  be^ 

ing  duly  ftampedj  void. 

•  8  Geo.  3.  A  doubt  having  arifen,  whether  the  infuranc<S 

c.  25. 1'.  4.     tipbn  the  propcrt/  of  a  finglc  perfon  required 

^  *•  more  than  a  nve  (hillings  ftamp,  whatever  the 

amount  might  be,  it  was  enafted,  that  wherever 

property,  amounting  to  upwards  of  one  thoufand 

pounds,  is  infured,  there  mufb  be  two  fiamps  of 

five  (hillings  each.     And  if  any  perfon  be  fued 

,    for  infuring  upwards  of  one  thouund  pounds  on 

a  five  (hilling  Itamp,  the  cnu^  p^gbandi  (hall  lie 

lipon  him* 

176C0*  3^        There  is  ftill  another  a£k  of  parliament,  which 

cjo.  f.  17.    has  declared,  that  upon  every  (kin  or  piece  of 

vellum  or  parchment,  or  (hcet  of'paper,  on  which 

any  policy  of  infurance  (hall  be  written,  whereby 

the  oropertv  of  one  Or  more  perfons  in  houfes  or 

gooa$>  or  both  (hall  be  infured  to  a  greater  a- 

mount  in  the  whole  than  one  thoufand  pounds^ 

over  and  above  the  feveral  duties  already  jm* 

pofed,  there  (hall  be  ah  additional  duty  of  five 

(hillings  :  this  ftatute  feems  only  to  relate  to  in* 

fu  ranees  againft  fire. 

5  w.  &  M*        From  a  review  of  the  feveral  ftatutes  upon  this 

^'o^^'^^T?*    fubleft,  the  law  feems  to  require  that  f^r  every 

c.  25.  f.  37.  policy  of  mlurance,  npt  amounting  to  one  thou- 

12  Anne  ii.   land  pounds,  a  fix  (liilling  (tamp  fhall  be  nece(» 

2.t.  94r.  21.  fary  i  and  above  that  fum,  a.  damp  of  elcveh 

JO  Anne  c.     (hillings. 

36.  1.  67.  ° 

30  Geo.  2.C.  19.  f.  1.    5  Geo.  3.  C.  35.  f.  4*    16  Gdo.  3.  c.  34.  f.  5. 

Ord.  of  By  the  ordinances  of  France^  and  other  oiarl^ 

dck  6q.  Tit  ^'"^^  countries,  all  policies  of  infurance  nmft  be 
Aifurance.    *  regiftered;   but  no  fuch  regulation  prevails  in 

England,  either  by  the  law,  or  in  pra&ice# 
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CHAPTER    Tttk    SECOND. 

I 

Of  the  ConftruftioQ  of  the  Policy* 

APO L I C  Y  of  infurance,  being  a  conthaft 
of  indemnity^  and  being  only  confidered 
as  a  parol  cotitraft^  muft  always  be  conftrued^  as 
ncarlf  as  pofliblei  according  to  the  intention  of 
the  contrafting  parties  s  and  not  according  to  the 
ftrid  and  literal  meaning  of  the  words.    The  i  Bam  547. 
mercantile  lawj  in  this  refpeft^  is  the  fame  in  Roccus  Not. 
every  part  of  the  world  5  for  from  the  fame  pre-  '  ^* 
mifes,  the  (bund  conclufions  of  reafbn  and  juftice 
muft  ever  be  the  fame^    Thus^  as  the  benefit  of 
the  infured>  and  the  advancement  of  trade^  are 
the  great  pbjedks  of  infurance^  policies  are  to  be 
conftrued  largely^  in  order  to  attain  thofe  ends : 
for  it  would  be  abfurd  to  fuppofe,  that  when  the 
ftd  is  infured^  the  ordlnaly  and  ufual  means  of 
attaining  it  can  poffibly  be  excluded  ^  whatever^ 
therefore,  is  done  by  the  mafter  of  the  fhip,  in  i  Burr.  348^ 
the  ufual  courfe^  nece0arily>  ef  txjufii  ca^fd^  al- 
though a  lols  happen  thereonj  the  underwriter 
Ihall  be  anfwerable. 

*  But  in  the  conftru£tion  of  policies,  no  rule  has 
been  more  frequently  followed  than  the  ufage  of 
trade,  with  refpe6fc  to  the  particular  voyages  or 
riiks,  to  which  the  policy  relates  s  and  in  the 
caies  about  to  be  quoted  in  fupport  of  thefe  prin^^ 
ciples,  it  will  be  found,  that  the  learned  judges  . 
have  always  called  in  the  ufage  of  trade,  z^  the  .. 
ground,  upon  which  the  conftruflion  turns. 

In  ftating  the  diBerent  cafes  upon  this  fubjcA, 
as  the  point  is  nearly  the  fame  in  all,  the  order 
of  dm^  in  which  they  were  determined,  is  that 
which  will  be  purfued,  in  order  to  prevent  con* 
fiiCon* 

T\^  firft  to  be  mentipnedvis  an  anonymqus  Arojp^mous, 
cafirin  the  time  of  Jama  tlie  S&^cjL;  but  it  Is  Sjlunn.  143. 

©  from 
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from  a  reporter  of  very  good  authority*  A  ^-' 
.licy^of  irtJftn^Ate  fliall  ,bc  cofiftSrtiejl  Jo  rtii  XJntil 
.  the  (hip  fhall  have  ended,  and  be  difcharged  of 
her  voyage  j  for  arrival  at  the  port*  to  which  flic 
was  botindi  is  liot  a  rf?fchargfe  tiHfbe  is  "unlfiaded: 
and  it  was  fo  adjudged  by  the  whole  courts  up<m 
adfemtirrer. 

Bfoft^hoxigh  thfe  conftruftidn  ttwy'be  pcrft£fly 

right,  where  tHe  polfcy  is  general  frdnti  A.  tb  %. 

yet  if  it  contafiA  the  wbrds  ufuifly  iftftitfed  "  aft/ 

"  till  the  Jh^Jhdll1:>k^e  moot  id '4t  mih'dr'WeHfy- 

"  'four  hufs^  ingoodfafety*'  the  liftdtfrWi^  h  «9t 

liabifc  'for  kny  lofsj^  arrfirt^  from  lM%fui*  SftBr  ftfe 

•has  been  tweffty-fcwr  hours  in   port ;   tl8Stil)gh 

fach  fefeorc  Slr»  in  cimftqtleiftt  'bf  an  ift  of 'bSr- 

ratry  of  'the  tWSifter  ^ring  the  n)oyag€^  f6t.  If  'ft 

were  extended  beyond  tfrc  tfftie  'llmiaid  \n  tftfe 

^bticy,  it  woirld  be  inffptefriMe  t6  lay  ^dWhlifty 

fixed  rule,  awd  *an  wduld  be  uncertliinty  'khd 

cbnfofidfi. 

Lockyer  and      This  "Was  derided  i»*an  aftf6n  4vh  a  poKcy  Cf 

Others  V.       infurknee  oh  the  ftiip  Hipe  ft^tti  flaktOrgb^  tb 

^fflcy  London,  fubfcrib^  by  thed^fettdfiitt  fbrt^  htm*- 

poYu! p  2C2.  ^^^^  pourids  at  oHe  guinea 'j!)^^  c/nt.    ArtKc  triiafi 

for  Eaftcr  26  before  Mr.  Jiifticc  BulUr/at  0UtlS^M,-z'^r6iA 

Geo.  3.         was  found  for  the  plaintiffs,  'flibjfeft  to  tfite^bpi- 

nion  of  the  CotJft,  UfJ^n  tHefoIlowirifgcafe;  that 
the  plaiiiltlfFs  ^tre  ihtereftcd  ih  tfie-  ffiJp  t6tKe 
amount  of  the  fbm  infiitcd*  Thk'in  *lft  cbufic 
^f  the  Voyige,  the  tniafter  eotnm'rtfed'barratfy^ 
frriugglii^  biiWs  oWn-a<:Ct)ttttt,  .by  hdvefihg^twt 
running  br^tuiy  ^  (hore  in  daiks  brider  lixty'^al- 
Ions.  That  on  the  firft  of  *r^/i*»';^^  1785,;*^  j*il> 
arrived  fnja/etyaf'ier'mobf^ifigs  in  'the  rti^hr'^'dkiis, 
^hd  rem  anted  tb(re  btpfely'rvll  tbe'  t'-JOfhty-jfe^inib 
fi/  tb^/did  month' afSeptemlery  tvhen^ffle  Wis  ftfeid 
by  the  revenue  officers  (br  the  fmii^gHng  b'fefoi^ 
dated.  Tliat  a'b(>^'thhee  *rcgksaffer  tJicfrfiu^ey 
the  plaintiffs  informed  the  underwriters  thttlj^j 
and  that  theV'ifrb\aM^h6ldthtth^RaWe  fen- the 
policy.    Xiut  on  --the  twentieth  J«*  0»*^fr,  -^Ife 

'-^  plain- 
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)daintiffs  prefcAted  a  petition  to  the  commiJTi-^ 
oners  of  his  majefty^s  cuftoms^  in  which  they 
imputed  all  the  Uame  (which  was  certainly  the 
truth)  to  die  c^ptain^  aikd  prayihg  that  their  vef- 
fA  rai^t  be  rc^tortd^  on*  paying  fpmfcthing  to 
che  ieiainp  officer.  The  aniWer  'was,  '^  that  the 
''  profecution  itiuft  proe^ed,  as  the  ft  ip  had  I?eeft 

guilcy  of  a  ^rofi  violation  of  the  la^rsy  but 
'^  Au  die  owners  ftould  be  at  liberty  to  com<^ 
*'  pouad,  ^ccofding  to  the  niles  of  the  £xche- 
^'  quer/*  That  tM  fliip  was  appraifed '  at '  the 
Turn  of  diripe  hundred  and  forty'-iive  pounds^  and 
by  die  courife  of  the  court  of  pxchequer^  the  fhip 
would  have  been  reftored  to  the  plainti^s^  ifpo^ 
tfae  pay^fifini:  of  two  hundred  and  thirty  pounds, 
^efides  cpfts  an4  charges,  which  Would  altogether 
fcave  amounted  to  three  hundred  and  twenty- 
tune  poinds,  nine  fliiUings  and  ftven  pepce. 
Tiiat  in  NmoiWiiety  a  notice  wa$  indorfedon  th$ 
policy,  binding  the  underwriters  for  all  coils  and 
durges  c^mended  about  the  recovery  of  the  &Tp. 
That  diis  was  ifaewn  to  the  uaderwricers,  wh9 
reftifed  to  iubfcribe  it. 

l^s  cafe  was  fully  argued,  iti  the  abience  of 
Lord  Mtm^S^Uj  and  die  cpUrt  having  csdien  time 
to  deliberate,  Mr.  Juftice  ff^Ulei  pronounced 
their  iHianinjous  opinioi)*  There  is  no  doubt  in 
diis  caie,  but  that  the  mailer  w^  guilty  of  bar- 
ratry, by  fmuggling  on  his  own  account,  with4 
out  d)e  privity  of  his  owners.  Many  definitions 
of  barratry  are.  to  be  /ound  indie  books,  but 
periu^  ^his  general  oiie  may  comprehend  almoft 
ati  the  cafes:  barratry  is  fevery  fpecics  of  fraud  of 
knavery  in  the  mafter  of  the  fliip,  by  which  the 
freighters  or  owners  are  injured i  and  in  this  light 
a  cruninai  or  wilful  deviation  is  barratry,  if  it  be 
wicbout  th^r  Gonfent.  Ihe  general  queilion  here 
is,  whether,  as  the  lofs,  which  was  occafigned 
by  the  barratry  of  die  ms^er,  did  not  happen 
during  $be  €4fntinuan$€  -  of  ihe  voyage ^  the  infurera 
«e  liable.    1  «uil  own  this  appears  to  me  to  be 
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a  novel  queftion,  and  not  to  have  been  decided 
by  any  former  determinations.  Difficulties  ocdur 
on  both  (ides  in  laying  down  anv  nile.  The  firft 
thing  to  be  obfcrved  is,  that  the  policy,  by  the 
terms  of  it,  is  an  undertaking /^r'tf  limiud  time, 
during  the  voyage  from  Hamburgh  to  London^  till 
tbejhip  has  moored  twenty -four  hours  infafety  5  and 
the  (hip  was  not  adually  feized  till  near  a  month 
afterwards.  But  it  has  been  faid  that  under  the 
24th  of  George  the  Third,  chap.  47.  and  the 
excife  laws,  the  forfeiture  attaches  the  monpenc 
the  aft  is  done,  and  that  the  barratry  was  com- 
mitted during  the  voyage.  It  may  be  fo  as  to  Ibme 
purpofes,  as  to  prevent  intermediate  alteiations 
or  incumbrances  j  but  I  think  the  aSual  property 
is  not  altered,  till  after  the  Jeizurey  though  it  may 
be  before  condemnation.  I  will  put  this  ca(e  s 
fuppofe,  before  the  feizure  of  the  (hip,  fhe  had 
gone  another  voyage,  and  on  her  return  had  been 
feized,  would  the  crown  be  entitled  to  an  ac-^ 
count  of  her  earnings,  after  deduftiag  the  ex« 
penccs  of  the  outfit  ?  furely  not.  Till  the  fei- 
zure, it  was  not  certain  that  the  ofiicers  of  the 
crown  knew  of  the  illicit  trade  carried  on  by  the 
matter,  or  whether  they  would  take  advantage  of 
the  forfeiture.  It  would  be  a  dangerous  dofbrine 
to  lay  down,  that  the  infurer  (hould,  in  all  cafes, 
be  liable  to  remote  confequential  damages.  This 
has  been  compared  to  a  death's  wound  received 
during  the  voyage,  which  fubjefted  the  (hip  to  a 
fubfequent  lofs.  To  this  point  the  cafe  of  Afer^- 
Eafier  23  ^^^^y  y^punlof^  feems  very  material.  That  was 
B.^R,^*"*     an  infufance  on  a  (hip,  for  fix  months;  and  three 

days,  before  the  expiration  4^f  the  time,  (he  re- 
ceived her  death's  wound,  but  by  pumping,  was 
kept  afloat,  till  three  days  after  the  tiH>e  :  there 
the  verdia,  under  the  direftion  of  Lord  Mans- 
fields  was  given  for  the  mfurcrj  and  it  was  af- 
terwards confirmed  by  the  court.  I  will  put  an- 
other cafe :  fuppofe  an  infurancc  upon  a  man's 
life  for  a  year,  and  forae  (hort  time  before  the 

expira- 
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expiration  of  the  term,    he  receives  a  mortal 
woundj  of  whicK  he  dies  after  the  year,  the  in- 
furcr  would  not  be  liable.     The  cafe  of  yallejo  v.  Vide  poft 
WbeeUr  was  cited  for  the  plaintiff^  but  that  does  ^'  5- 
not  conclude  this  queftion^  for  there  the  fhip  was 
loft,  during  ibe  voyage.    It  was  alfo  argued,  that 
this  Ihip,  even  in  the  hands  of  a  fair  purchafer, 
would  be  liable  to  the  forfeiture.   I  do  not  know 
that  it  ever  has  been  fo  decided ;  it  may  depend 
on  circumftances,  fuch  as  length  of  poflcflion, 
laches  in  feizing,  or  other  matters.     But  fuppofe 
the  law  to  be  fo,  it  does  not  follow  from  thence, 
that  though  the  Ihip  is  always  liable  to  cotifi/catiotty 
that  the  inlurer  at  any  diftance  of  time  is  an- 
fwcrable  for  the  lofs,  under  a  limited  undertak- 
ing.  And  this  brings  me  to  that  part  of  the  cafe, 
which  weighs  moft  with  the  court,  in  favour  of 
the  defendant,  and  to  which  it  does  not  appear 
to  us,  that  any  fatisfadtory  anfwer  has  been  given. 
It  was  agreed  in  the  argument^  that  the  cuftom- 
houfe  officers  might  feize  for  the  forfeiture  within 
three  years  after  the  faffc  committed;  and  that 
the  attorney-general  might  file  an  information, 
at  any  time  whilft  the  Ihip  was  in  being.     Is  the 
infurer  during  all  this  time  to  continue  liable  ? 
Suppolc  the  (hip  had  gone  feveral  voyages  after- 
wards ;  and  fuppofe  a  partial  lofs  paid,  and  the 
underwriter's  name  ftruck  off,  (hall  an  aftion  be 
afterwards  brought  upon  the  policy?    His  ac- 
counts could  never  be  fettled,  nor  could  he  be 
finally  difcharged,  whilft  the  fhip  was  in  exift- 
ence ;  fuch  a  pofition  would  be  monftrous,  and 
attended  with  infinite  inconvenience.  There  muft 
be  fome  certain  and  reafonable  limitation  in  point 
of  time  laid  down  by  the  court,  when  the  infurer 
fhall  be  releafed  from  his  engagement.    If  he  be 
liable  for  a  month,  he  may  be  for  a  year,  and  fo 
on.    We  all  think  that  the  law  of  infurancea 
would  be  left  unfettled,  and  in  much  confufion, 
if  any  other  time  were  fuggeflred,  than  that  pre- 
fcrihed  by  the  policy,  namely^  tbi  continuance  of  the 
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Voyage,  and  tb'cfirip's  hooting  tw^ty-four  bvurs  rm 
/afety^     Judgment  for  the  dcftndaht. 

In  an  a6tion  upon  k  policy  of  infurancc  by  the 
defendant  at  London,  infuHng  a  (hip  from  thence 
to  the  Eaft  Indhsy  warranted  to  depart  witk  con- 
voy, the  declaiktion  flrewed,  that  the  (hip  wfent 
from  London  to  the  Downs,  and  from  thence  with 
convoy,  and  was  lofl:.  After  a  frivolous  plea  an4 
demur!rer,  the  cafe  ftood  upon  the  declarationj 
and  it  was  objedbeid,  that  there  was  a  departure 
without  convoy.  But  by  the  court,  the  daufe 
*'  warranted  to  depart  widi  convoy"  ipuft  be 
conftrued  according  to  the  ufaige  among  mer- 
chants, that  is,  frorVi  fuch  pl^ce  where  convoys 
are  to  be  hM,  ns  fbe  Gowns, 

It  is  true,  f^ord  Chief  Juftice  Holt  differed 
&om  the  reft  of  the  court,  being  of  opinion,  that 
it  was .  no  pare  of  the  law  cf  merchaifts  to  take 
convoy  in  the  Doitfns*  Hi$  lordlbtp's  opinion^, 
however,  although  it  is  one  of  the  firjft  legal  au- 
thorities, is  certainly  contradiftpd  by  prance,  it 
being  dmoft  the  invariabie  cuftom  for  the  om- 
voy  tq  nieot  the  merchant  fhips  only  in  thie 
Doivns. 

Cafe  upon  a 'policy  of  mfura:pcei  which  was  to 
infure  the  ff^illiam^gsAlcy  in  a  voyage  frota  Bre--. 
^§at«c.  445-  ^^^  ^^  the  port  <xi  Jjmdon,  warranted  to  depart 

with  convoy.  The  cafe  was,  the  galley  fa  'fail 
frbmfir^^jj  tipder  convoy  of  a  VuifbrMSi  of  war 
to  the  Elbe,  wher^^they  were  joined  by  two  other 
Putcb  men  of  war,  and  feveral  *Butck  ^nd  Bnglifo 
itserchant  (htps,  whfehce  they  failed  to  the  Texeli 
Where  th^y  found  a  fquadron  of  EngH/b  men  of 
war  and  an  admiral.  After  ^  ft^y  of  nine  weeks, 
they  ifet  fell  from  the  Texel  j  the*  gdle]^  Was  fcpa- 
ratcd  in  a  ftarm^j  taken  ty  a  Fr^^  privatew,  ati4 
re-tak^n  by  a  Dnt^b  privateer,  and  paidt^tghty 
pounds  ftlvage,  It  was  ruled  by  Holtj^  Chief 
Juftice,  that  the  voyage  oUgbt  iso  he  accc^rtting 
to  ufi^e,  and  that  th^ir  going  to  the£/Af,  thcnsgh 
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the  year  1703c,  (prior  to  which  tiaie  this  policy    . 
was  luade}  ilvexewas  xu>  cooyoy  br  fliips  direflly 
rom  Bumeu  to  London.    VtrdiO:  for  the  plaintiff. 
The  fliip  Su£cefs  was  infured  5^  ^/  and  from 
*^  Lighgru  to  tbs  ppri  of  London,  and  fili  th^re  Waples  v. 
"  moDKid  isvintyfour  hours  ingoodjafety.^^    She  Ean»«» 
aixiycdthc  8th  oijuif  at  ir^  matf  ^nd  raoor^  *  ^''*-  "+3- 
cdj  but  was  the  fame  day  ferved  with  an  order  to 
go  b^ck  10  the  ^(7^r  to  perform  a  fourteen  days 
quarantine.     Tiie  men  upon  tiiis  de&rted  her^ 
aod  on  the  lath  of  tjie  ooonth  ihe  captain  appfied 
to  be  excufed  going  baclc,  which  petition  was 
^journed  to  the  twenty-eighth,  when  the  re- 
gency ordered  her  back ;  and  on  the  thirticthi  (he 
went  back,  f>e£formed  the  quarantine,  and  then 
fent  up  for  orders  to  air  the  goods ;  but  before 
ihe  returned,  the  ihip  was  burnt  on  the  twenty- 
durd  of  jibtgufi,  and  now  .the  queftion  was,  whe- 
ther the  liifurer  was  liable. 

Lord  Chief  Jullice  JLee  ruled,  that  though  the 
ihip  was  fo  long  at  her  moorings,  yet  Ihe  could 
not  Jbe  faid  to.be  there.in  good/afsly,  whfch  muil 
i^ean.thex^ppoftunity.of  unloadmg  and  difcharg^ 
ing ;  .vhcreds  here  «flie  was  arrefted  within  the 
twenty-rfour  hoiurs,  and  the  hands  having  deiert- 
cd,  and  the  regency  taken  time  to  conlider  the 
petition,  there  iMas  no  defi^ult  in  the  mailer  or 
owners  i  and  it  was  proved. that  till  xhe  fourteen 
days  were  expired,  no  application  could  be  made 
to  air  tihe  goods  1  whereupon  the  jury  found  for 
the  pllaintiffl 

Inan  onfurance  uponfreigiu,  if  an  accident  hap- 
pens to-theihipi)eu>re.the  voyage  begins,  which 
prevents  her  irom  failing,  the  infured  upon 
the  policy  cannot  recaver  the  freight  which  he 
would  have  earned,  if  ihe  Jbad  (ailed.  Thecir- 
cumftances  of^the  cafe  ^were  thefe  : 

The  plainuflT  infured  anjbip  and  freight,  at  and  Tonge  y. 
from  JataSaica  to  £rifioL    A  cargo  was  ready  to  Watts. 
put  on  boards  but  the  ihip  being  careening,  in  *^^^**  '^^•* 
order  for  the  x^yage,  a  fudden  tempeft  arole>  and 
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flie  and  many  others  were  loft.    The  rigging  and 
parts  of  her  were  recovered  and  fold^  and  the  de« 
fendant  paid  into  court  as  much  as>  upon  an  ave* 
rage>  he  was  liable  to  for  the  lofs  of  the  fhip ; 
but.  the  plaintiff  infilled  to  be  allowed  fix  hun* 
dred  pounds  for  the  freight  the  fhip  would  have 
esrneJ  in  the  voyage,  if  the  accident  had  not 
happened.    But  as  the  goods  were  not  affually 
on  board,  fo  as  to  make  the  plaintiff's  right  to 
freight  commence  j  Lord  Chief  Juftice  Lee  held* 
he  could  not  be  allowed  it*  and  he  was.  tion* 
fuited» 
Gordon  V.         On  an  infurance  from  London  to  Gibraltar^ 
^am^cU  V    ^^^^^^^^^  ^^  depart  with  convoy ;  it  appeared 
BordLut  ^*  ^^^^  was  a  convoy  appointed  for  that  trade  at 
;?Stfa.i26f.  Sfitbeady  and  the  iKxip  Ranger ^  having  tried  for 

convoy  in  the  I>ownsy  ,  proceeded  for  Spitbead^ 
and  was  taken  in  hdr  way  thither.  The  mfurers 
refifted  the  demand  of  indemnity,  allcdging,  that 
as  there  was  a  French  war,  the  fliip  fiiould  not 
have  ventured  through  the  Cbannely  but  have 
waited  for  occafional  convoy.  Lord  Chief  Juf-. 
tice  Lee^  however,  was  of  opinion,  that  the  fliip 
was  to  be  confidered  as  under  the  defendant's  in-i 
furance  to  a  place  of  general  rendezvous,  accord-^ 
ing  to  the  interpretation  of  the  words,  warranted 
Yidefupra.    $o  depart  witb  convoy.    Sslk.  44^,1  44C.  and  if 

the  parties  meant  to  vary  the  infurance  m>m  what 

is  commonly  underftood,  they  {hould  have  ftated 

it.     Two  fpecial  juries  of  merchants  found  their 

verdifts  agreeably  to  that  dircdtion. 

Motteux  and      This  cafe  has  already  been  mentioned,  on  ac- 

Qthcrs,  V.     count  of  an  alteration  made  in  the  policy  aftcj? 

ConP^  of***^  the  time  of  underwriting ;  it  Ihall  now,  however, 

JLond.  Affiir.  ^^  confidcrcd  wholly  independant  of  that  cir- 

lAtk-j45*    cumftance..    It  was  a  hill  filed  in  the  court  of 

Chancery,  which  ftated,  that  the  fliip  Eyles^  late 
in  the  Eafl  India  Company's  fervice,  was,  in  the 
year  173a,  zt  Bengal,  at  which  time  the  owner 
employed  /.  H.  to  infure  the  ftiip  in  the  London 
AiTurance  Office  for  five  h.updred  pounds.    Th^ 

adventyrc 
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idventuK  thereon  was  to  commehce/r^xv  ber  arri^ 
valat  Fwi Saint  GeorgCy  and  thence  to  continue  till 
the  faid  (hip  (hould  arrive  at  London^  and  that  ic 
fliould  be  lawful  for  the  faid  fhip^  in  the  faid 
voyage^  to  ftay  at  any  ports  or  places  without 
prejudice,  and  that  the  fhip  was,  and  (hould  be  . 
rated  at  intereft  er  no  inter^y  without  farther  ac« 
count;  in  con(ideration  whereof,  I.  H,  paid  fif« 
teen  pounds  premium^  The  Eyles  came  to  Fort  St. 
George  in  February y  I733t  in  her  way  to  England i 
hwt  being  leaky,  and  in  a  very  bad  condttioiv 
upon  the  unanimous  advice  of  the  gOvemCfj 
council,  commanders  of  (hips,  (3c.  (he  failed  to 
Bengal  to  be  refitted,  and  after  being  fheathed^ 
in  her  return  upon  her  homeward-bound  voyage, 
(he  ftnick  upon  the  Engilee  fands  aiHl  was  loft. 
Evidence  was  read  on  the  part  of  the  plaintiffs  to^ 
prove,  that  Bengal  was  the  moft  proper  place  to 
refit,  and  that  (he  went  thither  for  that  reafon  % 
ihat  this  was  a  voyage  of  neceflity,  and  not  a 
trading  voyage,  for  (he  took  nothing  on  board, 
but  water^  provifion,  and  ballaft. 

Lord  Chancellor  Hardwicke. — As  to  the  quef- 
tion,  whether  there  has  been  a  breach,  or,  in 
other  terms,  a  lofs,  within  the  meaning  of  this 
policy,  the  general  principles  laid  down  by  the 
plaintiff's  counfel  are  right,  that  ftrefs  of  wea- 
ther, and  the  danger  of  proceeding  on  a  voyage, 
when  a  (hip  is  in  a  decayed  condition,  are  tq  be 
confidered.  In  fuch  a  cafe,  if  (he  went  to  the 
neareft  place,  I  (hould  con(ider  it  equally  the 
(ame  as  if  (he  had  been  repaired  at  the  very 
place  from  which  the  voyage  was  to  commence, 
according  to  the  terms  of  the  policy,  and  no  de- 
viation. 

It  is  a  very  material  circumftance^  that  the 
governor  ordered  the  lading  to  be  taken  out, 
to  (hew  the  necciTity  of  the  (hip's  being  re- 
paired, but  there  is  not  a  fyllable  of  proof  why 
4he  might  not  have  been  equally  well  repaired  at 
Fo^i  Sainf  Geor^e^    There  is^one  part  of  this  cafe, 

which 
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which  difttoguiihes  it  from  all  ochers  whMBrtt^ 
^nd  thtt  is>  ad  CO  the  eeitaiii  cioue  the  veyaga  was 
to  cooimeoce.  The  fad  is^  the  fliip  was  laft  w 
?^>  1 733*  ^'^  weeks  before  die  cime  pf  mak? 
iog  this  pi^icy^  ib  that  ^Ifitfly  chf  fiiip  wM  90t 
at  Fi^/  ^tf /^  ^eorgf  u  the  time  the  sigreeoteot 
wa^  fMiie ;  tiMl  t&r/?lbfe  k  is  a  naateriai  c^ueC- 
tifiiij  Aether  it  comes  vichin  the  agreeoaeoc* 
His  L^rd^ihip  dke&cd  aa  ifilie  to  tpy,  wheebqr  thr 
lok  in  Jufy,  ^7ih  was  a  l^s  ^ifig  the  voyage, 
M^  ac€0J(Ui!ig  to  the  ikd venture  agreed  «i$>qii^ 
irvkich  iffue  vas  afterwards  iaunA  for  the  fdai|i7 
Ctffs  t)pon  a  trj^  it\  the  Coftunon  Pleas* 

ifi  an  a&ioB  Aipon  a  policy  of  iaiuraiice,  befon  * 
L^rd  Chief  Juftice  HarJwicii,  it  has  faeea  held> 
that  the  wopds  ^^  ^tand^from  A^g4U  to  Engiandy'^ 
meant  ^/{v  jifir;/?  ^rrpo^l  ac  f^iif tf/  ^  and  k  i/vaa 
agire^,  tb^  when  fuch  wocds  are  ufied  in  ^qU« 
f^i^ijfrl^^rfyiW  is  always  imfdied  and  undeiifraad. 

it  has  likewiie  been  held,  that  when  a  Aiip  is 
iofaeed  of  md  frwn  s  flace,  and  it  j^rrives  ^'chac 
place,  as  long  .as  the  &ip  is  iprepariQg  for  ifae 
^v!oyage  ypon  tvhich  it  is  infiwed,  the  iniuter  is 
liable  :  ibut  if  all  :Cboughcs  of  the  voyage  be  lai^ 
iifide>  lanjd  .^e  ifiiip  lie  tbore  five,  Gf,  .or  feViCQ 
^^^ears,  with  the  awner's  prii^icy>  it  >flball  never  be 
^id  the  iofiurer  is.lxable ;  ;for  k  would  be  ^co  iub^e^fc 
him  "to  the  whiffi  and  iC^yxice  pf  tbex>wner. 

This  was  an  aftionon  a<policy  of  infurance^Oia 
alhip,  zt.Mid^omJ^macAtoIjmdHt.  Thefhipiikd 
alio  bfien  infuredrfromZi^/iidii  tojamaica  gener^dly, 
iSiack.417.  ^^^  ^^^g^  Iq^  inxoafting  the  ifland,  after ihe  .had 

.touched  (for  fome  d^ys  bx,  one  port  these,  ^but 
^befoi^e  (be  h^  .delivered  all  her  outwardibouQ«l 
cargo  at  the  other  ports  of  the  ifland.  This  waa 
sxi  aftion^^n  :the;honioward  policy ;  and  in  osder 
to  iheiw  .when  the  homeward-bound  rifle  coackr 
meneed,  it^w^tneceflacy  tp  ibew  at  .what  tiaie 
the.otttward-fbound  rifle  de&eranincd;  andthejuiy^ 
fiehieh  m^  fpeeial,  .afior  an .  examination,  pf  ^mer- 
.eh2ni$.as:coithe  cuftomi  by. their  x^niifta  decided, 
I  that 
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di^  the  outMf d  rifle  ended,  when  the  (hip  had 
ftibMtd  in  ahj  port  df  the  ]fland>  and  did  not 
continue  till  flie  came  to  the  laft  port  of  de« 
lirerjr. 

In  the  Trinity  tehn  following,  a  motion  wa«  iBIafik.4it. 
made  for  a  new  tHal>  but  it  was  refufed ;  becaufe 
khad  beeh  thoroughly  tried,  and  no  new  light  could 
he  thrown  upon  it,  although  Lord  Man^eld  fai4» 
the  inclination  of  his  opinion  at  the  trid  was  the 
contnuy  way.  Mr.  Juftice  tVilmoi  thought,  the 
conftrudion  put  upon  the  policy  by  the  jury  was 
the  right  one. 

In  a  fimilar  caie.  Lord  Mansfield  laid  down  Barrafsr, 
rife  feme  dodrinte  to  the  jury,  namely,  that  the  The  Lond. 
outward  rifle  upon  fbejhip  ended  twenty-four  hours  ^^'f*'*"^' 
after  its  arrival  in  tht  firft  port  of  the  iOand,  hKI/sIT 
10  which  it  was  deftined  :   but  that  the  outward  at  GaildhalU 
policy  i^on  p^ods  continued  till  they  were  landed. 

fiat  the  great  and  leading  cafes,  upon  quef- 
doDs  of  conftru£bion,  arc  two;,  Tiemay  v.  Ether^ 
ingtmy  alid  PiUy  v.  the  RcyBl  Encbange  Aflurance 
Con^any  ;  the  former  detehtiined  by  Lord  Chief 
Juftice  Lety  and  the  latter  by  Lonl  Man^eld. 
in  thefe  caibs,  the  principles,  which  are  to  be 
£)hfervcd  in  the  conft^ftion  of  policies,  are  fo 
fully  confidered,  and  the  application  of  them  to 
the  particular  circumftances  of  the  different  cafes 
isinade  with  fo  much  acotiracy  and  perfpicuity, 
that  jd^ey  are  to  be  regarded  as  the  pole  ftar  to 
direffc  our  ehquiries  upon  all  fimikroccafions. 

ThjC  firft-ot  thefe  caufes,  was  an  aAion  upon  a  Ticrnay  v. 
policy  pf  inferance  "  on  gteods,  in  a  Hutch  (hip,  ?J^^^J^"' 
•^  fronri  Mihga  to  Giir^tar,  and  at  and  from  q^jJ^cc, 
**  thence  to  Et^land'znd  HoiJand,  both,  or  either :  ^  Mar.  1743! 
*'  on  goods,    as  hereunder  agreed,    beginning  1  Burr.  34!, 
^'  the  «dventt?re  from  the  loading,   and  to  con- 
"  tinufc  till  tire  ihip  ind  go6ds  be  arrived  it 
^'  ^ngiand  or  f/aUandy  and  there  fafcly  landed.'" 
The  agreemeflt 'was^  "  that  updn  the  arrival  of 
^'  tl?e  Ihip  at  Qihraliar^  the-goods  n>ight  be  un- 
^'  }Q9ded|  a|i4  y^lhippcd  inonc  or  more  Brit^ 

««  fliip 


^     I 


44  OF    THE    CONSTRUCTION 

*'  Ihip  or  fliips  for  England  and  Holland^  and  to 
**  return  one  per  cent,  if  difcharged  in  England.*^ 
It  appeared  in  evidence,  that  when  the  fhipcamc 
to  Gibraltar^  the  goods  were  unloaded,  and 
put  into  a  ftore  Jhipy  (which  it  was  proved  was 
always  confidered  as  a  warehoufe)  and  that  there 
was  then  no  Britijh  (hip  there.  Two  days  after 
the  goods  were  put  into  this  ftore  (hip,  they  were 
loft  in  a  ftorm.  The  queftion  was,  whether  this 
was  a  lofs,  within  the  conftrudbion  of  the  policy. 

t^ey  Chief  Juftice. — It  is  certain,  that  in  the 
conftruftion  of  policies,  the  firtStumjus^  or  apex 
juris y  is  not  to  be  laid  hold  of?  but  they  are  to 
be  conftrued  largely,  for  the  benefit  of  trader 
and  for  the  infured.     Now  it  feems  to  be  a  ftri£k 
conftru6tion,  to  confine  this  infu ranee  only  to  the 
unloading  and  relhipping,  and  the  accidents  at- 
tending that  a6^.     The  conftru£tion  ihould  be 
according  to  the  courfe  of  trade  in  this  place;. 
and  this  appears  to  be  the  ufual  mode  of  unload- 
ing and  refbipping  in  that  place,  vix.  that  when 
there  is  no  Britijh  Ihip  there,  then  the  goodb  are 
kept  in  ftore  ftiips.     Where  there  is  an  infurance 
on  goods  on  board  fuch  a  fhip,  that  in&rance 
extends  to  the  carrying  the  goods  to  (hope  in  a 
boat.     So>  if  an  infurance  be  of  goods  to  fuch  a 
city,   and  the  goods   are  brought  in  fafety  to 
fuch    a    port,    though  diftant    from    the    city, 
that  is  a  compliance  with  the  policy;    if  that 
be  the  ufual  place,  to  which  the  fhips  come* 
Therefore,  as  here  is  a  liberty  given  of  unloading 
and  refhipping,  it  muft  be  taken  to  be  an  infuring 
under  fuch  methods  as  are  proper  for  unloading 
and  refhipping.     There  is  noneglcft  on  the  part 
of  the  infurcd,  for  the  eoods  were  brought  into 
port  the  nineteenth,  and  were  loft  the  twenty- 
fecond  of  November.     This  manner  of  unloading 
and  refhipping  is  to  be  confidered  as  the  neceffary 
means  of  attaining  that,  which  was  intended  by 
the  policy  j  and  feems  to  be  the  fame,  as  if  it 
had  happened  in  the  aft  of  unshipping  from  one 
ftiip  into  another.    And  as  this  is  the  known 

courfe 
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codrfe  of  the  trade»  it  feems  extraordinary,  if  it 
was  not  intended.  This  is  not  to  be  confidered 
as  a  fufpenfion  of  the  policy ;  for  as  the  policy 
would  extend  to  a  lofs,  happening  in  the  unload- 
ing and  Kfliipping  from  one  ihip  to  another,  (b 
any  means  to  attain  that  end  come  within  the 
meaning  of  the  policy.  The  plaintiff  had  a  ver- 
dia. 

Afterwards  a  new  trial  was  moved  for ;  but  it  Eafter  Tenn, 
wasrcfufed  byJ>f,ChiefJuftice,Mr.JufticeCttf^  i743- 
fliy  and  Mr.  Juftice  Denifon^  againft  the  opinion 
of  Mr.  Juftice  Wright. 

The  next  of  theie  caules  came  before  the  court  Pelly  v.  The 
upon  a  cafe  referved  for  their  opinioDj  after  a  Governor 
trial  and  verdia  for  the  plaintiff,  at  Guildbalh  of  the  R^yal 
before  Lord  Atansfield.     It  was  an  adtion  of  cove*  Exch.  Aflur. 
nant  upon  a  policy  of  infurance.  i  Burr.  34 1 . 

The  cafe  ftates,  that  the  plaintiff,  being  part 
owner  of  the  Ihip  Onflow ^  an  Eaft  India  (hip,  then 
lying  in  the  l^bamesy  s|nd  bound  on  a  voyage  to 
Cbina^  and  back  again  to  Londony  infured  it  ^'  at 
''  and  from  London,  to  any  ports  or  places  be- 
"  yondthe  Cape  of  Good  Hope,  and  back  to  Lon*  • 
*'  dotiy  free  from  average  under  ten  per  cent,  upon 
the  body,  tackle,  apparel,  ordnance,  muni- 
tion, artillery,  boat,  and  other  furniture  of, 
*<  and  in  the  faid  (hip :  beginning  the  adventure 
''  upon  the  faid  ihip  from  and  immediately  fol- 
'^  lowing  the  date  of  the  policy,  and  fo  to  con- 
'*  tinue  and  endure  until  the  Ihip  ih^ll  be  arrived 
'^  as  above,  and  there  anchored-  twenty-four 
"  hours  in  good  fafety.''  The  perils  mentioned 
in  the  policy  were  the  common  perils,  viz.  **  of 
"  the  feas,  men  of  war,  fire,  6fr."  The  fliip 
arrived  in  the  river  Canton^  in  Cbina,  where  (he 
was  to  ftay  to  clean  and  refit,  and  for  other  pur- 
poles.  Upon  her  arrival  there,  the  fails,  yards, 
cackle,  cables,,  rigging,  apparel,  and  other  fur- 
niture^ were,  by  the  captain's  order,  taken  out 
of  her,  and  put  into  awarehoufe,  or  ftorehoufc, 
called  a  bank-faul,  built  for  that  purpofe  on  a 
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fand  bankj  or  fmall  ifltnd^  lyi>>0  ^^^  ^^  ^<1  ri'* 
ver,   near  one  of  the  banks>    called  Batik^Jmt 
Jfian4 ;  in  order  to  be  there  repaired/  kept  dry^ 
and  p-eierved^  till  the  fliip  (hould  be  Aeeledj 
'  cleaned^  and  re^tted.    Some  tiijde  af«er  thi^  a 
fire  broke  out  in  the  baiik4aul,  belonging;  tp  a 
Swedifh  (hip,   and  cocnnrHijiicated  itielf  to  ano* 
ther  bank-faul,  and  from  thence  to  that  belong- 
ing to  the  OnftoiVj  and  confumed  the  lame,  Mge- 
tber  with  all  the  fails,  yards,  ^c.  belonging  to 
the  Ofi/UWi  that  were  therein.    The  cafe  ftates 
further,  that  it  was  the  utUv^f^h  ^^^  nvtll^tnowH 
fffagiy  and  has  been  fo  for  a  great  mmOfber  of 
years,  for  all  Eur^^an  Aips^  which  go  a  O^ifta 
•voyage,  except  Dutd^  fliips  {who  for  fome  years 
paft  have  been  denied  this  privilege  by  the  Chi' 
nefgy  and  who  look  upon  fuch  deni^  as  a  JTeflt 
Mi)  when  they  arrive  near  this  Bank^aul  J^nd, 
\vL  the  river  CaniM^  to  unrig  the  fiiips,  and  to 
'Xskt  ovt  their  (ails,  yaixk,  tackle,  cables,  riggings 
^parel,  and  other  furniture  5  and  to  put  Ihem 
Oft  fiK>re  in  a  bai^-faul,  built  for  that  purpofe 
on   the   faid   ifland   (in  the  manner  that  had 
Jbeen  done  by  the  captain  of  theOf^^Wj*  on  the 
prefent  occafion)  in  order  to  be  repaired,  kept 
dry,    and  preferved,  until  the  fhips  fliould   oe 
heeled,  cleaned,  and  refkt^.     The  cafe  adds> 
that  fe  doing  is  prudent,  and  €(x  the  coiQmoh 
and  genersd  benefit  of  the  owners  of  che  Aip, 
the  iftfurersj  and  infured,  and  all  peKons  con-* 
cerned  in  the  ftfety  of  the  (hip.    The  JSiip  ar« 
rived  from  her  '^id  voyage  in  the  Thames,  having 
been  again  rigged,  and  put  in  the  bejil  coodidon^ 
the  nature  of  the  ^place'  and  circumftances  of  af- 
^fairs  would  permit.    The  queftion  for  the  opi^ 
n  ion  of  the  court  was,  whether  the  infurers  are 
Jiable  to  anlwer  for-^isiofs,  'fo  happening  upoa 
the  bank-^fairi,  wifhin  the  ifiteat  and  ^aeaning  4k 
this  policy. 

The  court,  after  a  fojenofi  argumegt,  fooktiii^ 
to  coA&der  -the  ^{ueftion,  1^  ^n  Lord  -Matf^M 

delivered 
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%}«  imahinioat  opinion  of  the  coart  for 
^  plailitidl 

Ldfi  AfirMf^^Asf^^By  the  ttprtft  trords  of  the 
^cf,  th«  ^tefendftnts  h&re  iftfbied  the  tackk» 
iippiifel,  UtA  i>^iet-  f^ifiit^ire  df  the  On/h^,  from 
jl^,  mhg  ^kt  "wfiolt  ttftie  of  her  voyage,  until 

h&  fVtiihi  ih  ^^fdsty  to  LofUkm^  withotit  mj  re- 
Knai^.  fief  Iftdtte,  M|>irtU  tmd  ftrnicwe, 
1R9%  fAe^kaU j^  btiVht  ill  dMrft,  during  the  ^ray- 
4^^  !)(r(M^  iMfr  r«Ait^  tfo  LcMlim.  The  «veM 
tt^>  «hi£ti  %fi  h^ened,  %  a  lofs  within  the 
IJifffeM  ^cfl-dk  ^  iSie  f^efr }  «i«fd  it  i%  imnmbenc 
^n  ihe  ift^fdidMt  to  -Ibetv^  fnim  the  icmoser, 
ft  «^K^  ti#s<A%ftiMme  hii{:f{^^  w  from  other 
tAt«WftttM«6>  «fattt  k  ^mtffxt  Cb  be  conftnied  a 
Vrifl,  Whidh  ifMjr  iHd  not  ^und^rufee  to  besr.  if 
¥he^<ika««i^^  POftHA,  »  die  vo]r«^^e  afatred^  i>)r 
t1<fc1iitfrt^f  ^(^miM-'drWfiilfer  of  the^i  the 
4ftfa«t"<tttrifb  to  be  UMt  $  beoaiife  he  is  only  on- 
IferftcMd  fto  ^^^e  fhiit  the  vhing  fli&U  ix  done 
fift  ftiMi  -^imium  4Mjg&Sj  pmvided  due  moans 
^  tifed  %  tlifeViid^l^  «tmtn'xhftt  end.  Eut 
tte'iift^«r  %  'Mt  in  'f«0lt»  if  %htt  be  did  was 
dbMe  ^ki  ^h  'tnial  ton^fe,  «nd  for  juft  reafon&. 
Thk  ihfiWef)  In  «ftiVMitfn|;  the  price  at  which  he 
h  #ill}hg  fo  )Ht«fm)ify  the  trader  agaiiift  all  rifles, 
iHHft'ha^e^^cler  his  eemfidersitidn  the  narcure  of 
Ifte  t^oyisge  tb  Wt'petfbrmtd,  and^e  ttfual  courfe 
Mndfl1aM»ek'«f  doing 'it.  'Etet^  ihing  done  m 
tte  nfttol  eOWfe  ^IMClft  liave  ^hietn  for^feen,  and 
111  e<Mte(l1^tto)i '»  'the  time  he  'engaged  t  be 
l6Uc'  thie  ffflc/upon  a'fuppofition)  that  what  was 
ttTml  6r  'fA:««flbr)r»  ^iMMttd  be  done.  I^  graeral, 
^at  is  UftMHy  iione  %-  f\ich  a  fl)fp,  ^ith  fuch  a 
tsft^,  Jn  fii*h  ^a  Voyage,  rs  underftood  to  :be  re*- 
ftfJ-Wtb^bjr  eiWy«^li^y,  ^and  to  tnJtke  a  part  rf 
t^,  *r  iMM<5h  ^  If  it  Wtere  e)tpreiIM.  l>1ie  alage, 
%hei^'f(Sfrfe«n,4s'J'alher'allOW<5d  to  be  done,  than 
^att ' b '  left  tfo  the  vn^^Hs  difcretion,  upon  un^ 
ftreftltti  We<«a*:7yfct  if'the  matter,  ex  jujid  fou/dy 
Ho  oist -'^df '%ke  ^^Nly,  ^fehe  4iiifv»aoci^  tOMinues* 

Upon 
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Upon  thefe  principles,  it  is  difEcuIt  to  frame  4 
queftion^  which  canarife  out  of  this  cafe^  asftated. 
The  only  objeftion  is,  that  they  were  burnt  in  a 
bank-faulj  and  not  in  the  ihip ;  upon  land^  and 
not  at  fea,  or  upon  water :  and  being  appertinent 
to  the  (hip^  lofles  and  dangers  alhore  could  not 
be  included.    The  anfwer  is  obvious :  Firft)  die 
words  make  no  fuch  diftinAion :  Secondlyj  die 
intent  makes  no  fuch  diftinftion.     Many  acci- 
dents might  happen  at  landj  even  to  the  Ihip. 
Suppofe  a  hurricane  to  drive  it  a  mile  on  Ihore ; 
or  an  earthquake  may  have  a  like  effkOt  -,  fup« 
pofe  the  ihip  to  be  burnt  in  a  dry  dock^  or  fup- 
pofe  accidents  to  happen  to  the  tackle  upon  land, 
taken  from  the  fhip,  while  accidentally  and  oc- 
cafionally  refitting^  as  on  account  of  a  hole  in 
its  bottom^   or  other  mifchance;  thefe  are  all 
pofTible  cafes.     But  what  might  arife  from  an  ac« 
cidental  repair  of  the  ihip,  is  not  near  fo  ftrong,  as 
a  certain^  neceflary  confequence  of  ^e  ordinary 
voyagc>  which  the  parties  could  not  but  have  in 
their  direft  and  imn>ediate  coricemplation.    Here 
.    the  defendants  knew  that  this  fliip  muft  be  heel* 
edj  cleaned^  and  refitted  in  the  river  of  Canton  i 
they  knew  that  the  tackle  would  then  be  put  in 
the  bank-faul :  they  knew  it  was  for  the  fafety  of 
the  ihip»  and  prudent  that  they  fhould  be  put 
there.     Had  it  been  an  accidental  neceility  of 
refitting,  the  mailer  might  have  juftified  taking 
them  out  of  the.  Ihip,  ex  jufid  caU/d  t  but  de- 
fcribing  the  voyage  is  an  exprefs  reference  to  the 
ufual  manner  of  making  it,  as  much  as  if  every 
circumftance  were  mentioned.     Was  the  chance 
varied  by  thp  fault  of  the  mailer  ?  It  is  impoliible 
to  impute  any  fault  to  him./  Is  (his  like  a  devir 
ation  i  Ko  :  'tis  ex  jufta  cau/d,  which  always  ex* 
cufes.     Had  the  infurers-ixi  this  cafe  been  alked» 
whether  the  tackle  Ihould  be  put  in  the;bank« 
faul,  they^muli,  for.^t^ieir-own  fakes,  have  ini> 
filled  that  it  Ihpuld.    They  would  >have  had  rea« 
ion  to  complain^  ifj  from .  their  pot  being  put 
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there^  a  misfortune  had  happened.  In  fuch  a 
afc,  the  mailer  would  have  been  to  blame>  and 
bf  his  fault  would  have  varied  the  chance.  They 
have  taken  a  price  for  (landing  in  thr  plain- 
tiff's placej  as  to  any  loiTes  he  might  fuftain  in 
perforniing  the  feveral  parts  of  the  voyage,  of 
which  this  was  known  and  intended  to  be  one. 
Therefore,  we  are  all  of  opinion,  that  in  every 
light,  and  in  every  view  ot  this  cafe,  in  reafon 
and  juflice,  and  within  the  words,  intent^  and 
meaning,  of  this  policy^  and  within  the  view  and 
contemplation  of  the  parties  to  the  contradl,  the 
infurers  are  liable  to  anfwer  for  this  lofs. 

Saalfo  in  a  very  modern  cafe,  the  fame  prin-  Noble  and 
ciples  were  adhered  to,  and  the  fame  rule  of  de-  ^^^^^  v. 
cifion  was  adopted.  The  infurance  was  upon  the  pourf^Ioi. 
fliips,  the  Hope^  and  the  Atne,  at  and  from  Darl-- 
mouib  to  Waterford^  and  from  thence  to  the  port, . 
or  ports,  of  difcharge,  on  the  coafl:  of  Labrador^ 
with  leave  to  touch  at  Newfoundland^  and  upon 
any  kinds  of  goods  and  merchandizes ;  and  alfo 
on  the  ihips,  uU  they  fhould  be  arrived  at  their 
port  of  difcharge,.  and  ihould  have  moored 
at  anchor  twenty-four  hours^  and  on  the  goods  until 
the  fame  fhould  be  there  dif char  fed.  andfafely  landed. 
By  a  claufe  in  the  policy,  money  advanced  to  the 
fi&ermen  was  infured.  The  Anne  arrived  fafe  on 
the  coafl  of  Labrador ^  on  the  a  2d  of  Junei 
and  the  Hope  on  the  fourteenth  of  July^  1778. 
From  the  time  of  their  arrival,  the  crews  were 
employed  in  fifhing,  and  had  taken  out  none  of 
their  cargoes,  except  at  leifure  hours  (partly  on 
Sundi^s)  fuch  things  as  were  immediately  want- 
ed. On  the  thirteenth  of  Auguft^  an  American  ^ 
privateer  entered  the  -hadbour,  and  took  both  the 
veiTels,  there  being  at  that  time  nobody  on  board 
either  of  them.  The  aftion  was  brought  to  re- 
cover the  value  of  the  goods.  The  defence  ^as, 
that  there  had  been  an  unneceflary  delay,  in  un- 
loading the  cargoes,  in  confcquence  of  which 
Acy  had  been  expofed  to  rapture^  and  that  the 
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Underwriters  ought  not  to  be  fiabTc  for  what  liad 
happened  frorti  the  ftegligehcc  of  the  infurcd. 
I'he  plaintiffs  refted  their  caft  on  the  wofds  of 
the  policy,  and  the  vfage  of  thfe  trade.    They 
.tailed  the  captain  of  the  J^M,  Wht)'iVore,  that 
he  h^d  been  the  fame  voyage  ¥hrcc  kiitits  in  tlfc 
three  Ikftyears^  and  that  they  hid  ^rdc<*eded  !tt 
the  fame  manner  doring  each  of  toc  voyages  1 
that  ht  8id  riot'think  the  pl'arntiffs  had  wirrhbulb 
iufficient  to  haVe  held  the  '^odds,  if  they  had 
been  Idnflcd  ;  and  that  there  uvtft  lioTetdements 
bn  the  cdaft  oVLdh'ddory  bilt*th6Tel*eJlongingto 
the  plaintite.     One  df  the  f^iloft  ;^vdfe  to  tht 
fime  effeft.      The    plaintiffs    then  callfti  one 
Frinchy  to 'prove  the  ctrftom'cff  the  NM/dunHland 
trade.    This  evidence  was'objeffed  to-,  bdtljdrd 
Mansfield  admitdfd  it,  athd  the  whneft  fwore,  that. 
In  the  Newfoundland  trade,    it  is  ctiftomdry  to 
keep  their  goods  bh  bdard  'fcVeral  nriOnths,  knd 
ihat  fometimes  they  have  part  of  th^lr  horifit*ard 
cargo  of  fifti,  and  part  of  their  old  trargo  6ft 
board,  at  the  fame  time.     Th^t  the.  firft  objift 
is  to  catch  fifli,  and  they  unload  brily  it  tirhes 
when  they  cannot  fifti.     The  old  cargo  being 
chiefly  fait  and  provifions,  it  is  taken  oiit  -gra- 
dually for  curing  the  fifli,  and  For  cohfuniption. 
The  teflimony  of  this  witnifsVas  tonflrmed  by 
one  Newman.    Neither  Newman  nor  French  had 
been  ^i Labrador.    Mr.  Himttrv)z%  then  Called, 
who  proved,  that,  fome  yeai^s  ^flpcie,  :hc  iifed  to 
fend  veffels  6f  his  own,  ^Irtti  allb' chartered  veffds 
to  Labrador y  ahd  thdt  it  Wasuftfal,  'In.dhartcrmg 
veffels,  to  ftipulate,  that  they  fbotiid  'ha^e  fixty 
days  allbwed  for  difchdrging.     That  'he  Appre- 
hended they  .were  oftentimes  Ibrrger  in  Faft,  ^nd 
that  it  was  not  fo  eafy  to  difOTafge  a  cargo  ^t 
Labrador y  as  ^x.  Newfoundland.^    Upon  this 'evi- 
dence a  yerdift  was  found  for  the' ]f)tain tiffs,  and 
in  the  fubfequent  term  the  defentiant  ihbvedto 
fet  it  afide,  which  was  not  granted. 

Lord 
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Jyprd  Mansfield.— Thfi  tr^c  of  fj^ing  on  the 
tQ2&,  i£  Niivfi>undl4nd^  efpcciaUy  from  tfee  y^(^% 
^  Englaudj  has  Jbecrn  knov^n  apd  pra^bifed  fof 
Pwy.ycars.  Since  t^e  treaty  of  Pam^  a  nexsr 
u?ie  1^^  been  opened  to  Lfihrathr.  The  ipfur 
jjaACe  lici«  .j$  on  the  ibips,  and  on  the  ^Qod$  till 
bmitdn  The  defendant  (ays^  the  plaintiffs  havf 
heeo  guijty  of  an  unreaConable.delay  in  landing. 
7har  queftion  was  to  be  tried  by  the  jury,  and 
could  only  he.  deciciedt  by  knpwing  the  yfual 
pradice  4;)t  the  trade,  pvery  i^nderwriter  is  pre- 
fumod  to  be  acquainted  with  the  pra<flke  .of  the 
tTjKlc  he  infuresj  and,  J^t^  whether  it  is  recently 
eftaWilhcd  or  not.  \i  Kc  does  not  kqow  it,  he 
ought  to  inform  hinafelf.  It  is  no  naatter  if  the 
viage  has  been  only  for  a  year.  This  trade  has 
exifted^  and  has  beep  cojaduAdd  in  the  facne 
manner  lor  three  years.  It  is  well  known,  that 
the  fiflicry  is  the  objeft  of  the  voyage,  and  the 

.  fame  fort  of  jiQiiAg  is  carri^  qn  in  the  fame  way 
^  Newfoundland.     I  ftill  thjnk  the  .evidence  on 

.  that  fubjcft  was  properly  adpaittcd,  to  fliew  the 
nature  of  the  tr^de.  The  point  is  not  analogous 
tt)  a  common  law  eudom. 

Mr.  Juftice  Bullet. — I  think  there  wap  fgfE- 
cicnt  evidence^  without  calling  in  fiid  the  ufagc 
of  the  NewfoHndland  trade ;  tor  it  appeared*  on 
the  face  of  the  policy,  that  the  fishery  was  the 
purpoie  of  the  voyage  :  but  I  think  the  .^videncc 
objedled  to  was  properly  admitted-  \i  it  qan  be 
flicwn,  that  the  time  would  have  been  xc.afon- 
ablc  in  one  place,  that  is  a  degree  of  evidence 
to  prove,  that  it  was  fo  in  another.  The .  effe£t 
of  fuch  evidence  may  be  taken  off,  by  proof  of 
diffcrcpt-circumftances.  .It  is  very  true,  that  the 
cuQom  of  one  manor  is  no  evidence  pf  the  cuf- 
torn  of  another;  that  h^  been  determined  in 
many  cafes  :  but  the  point: here  is  very  different, 
it  is  a  queftion  concerning  the  nature  oif  a  parti- 
cujar  branch  of  trade. 

Although  the  deciiions  in  all  the  above  caufes, 
ootwithftanding  the  vaft  variety  of  circurhftances 
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chat  are  to  be  found  in  them,  are  fo  uniform  In 
principle ;  and  although  we  find,  that  the  learned 
judges  make  a  conftant  reference  to  the  ufage  of 
trade  5  yet  in  no  inftance  whatever  has  this  occn 
fo  apparent  as  in  the  cafes  of  infurance  upon  Eafi 
India  voyages,  in  which  the  infurers  have  been 
held  liable,  not  only  for  events  which  may  poffi- 
bly  happen  from  the  port  of  difcharge,  to  that  of 
delivery ;  but  alfo  for  all  intermediate,  or  coun- 
try voyages,  upon  which  the  (hip  may  be  dif- 
patchcd,  by  the  order  of  the  council  of  any  of 
the  Eaji  India  Company's  fettlements  abroad. 

It  is  not  that  in  thefe  cafes,  the  judges  have 
given  a  greater  latitude  to  the  ufage  of  trade, 
than  in  any  other ;  but  becaufe  from  the  great 
variety  of  cafes  that  have  arifen  upon  the  fub- 
jeft,  the  ufage  with  regard  to  the  Eafi  India  voy- 
ages is  more  notorious,  and  better  eftabliihed  than 
in  thofe,  where  the  queftion  has  but  (eldom  oc* 
currcd.    The  grounds  and  reafons  of  fuch  deci- 
fions  feem  to  have  been  the  terms,  in  which  all 
the  printed  charter  parties  of  the  Eaji  India  Com- 
pany are  conceived.     By  thofe  charter  parties, 
liberty  is  given  to  prolong  the  (hip's  ftay  for  a 
year  j  bcGdcs  which,  it  is  very  common  by  a  new 
agreement  to  detain  her  a  year  longer :  and  the 
longer  a  (hip  is  kept,  it  is  theitiore  beneficial  to 
the  owners.     The  words  of  the  policy,  too,  are  a- 
dapted  to  this  ufage,  being  witnout  limitation  of 
time  or  place,  and  without  any  reference  to  the 
firft  voyage  particularly  mentioned  in  the  charter 
party.     Thefe  charter  parties,  being  printed,  are 
matter  of  publick  notoriety  i  and  are  lb  generally 
and  univerfally  known,  or  may  be  (b,  by  an  en- 
quiry at  the  India  Houje^  that  the  chance  of  her 
(tay  is  always  one  of  the  ri(ks  infured  :  and  both 
the  infured  and  infurer  muft  be  fuppofed  M  be 
fully  apprized  and  fufficicntly  conufaiit  of  it.    In- 
deed, the  underftanding  of  the  policy  depends  fo 
much  on  the  courfe  and  ufage  of  the  Eaft  India 
trade,  that  it;  fcems  to  be  contradi&ory  to  the 
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policy  to  fay>  that  the  underwriter  did  not  under- 
mitc  for  a  country  voyage. 

All  thcfe  principles  were  fully  laid  down  by 
Ijord  Mansfield  in  a  very  few  years  after  he  took 
upon  him  the  adminiftration  of  juftice  in  this 
country  \  and  they  have  been  frequently  recog- 
nizcd^  and  invariably  purfued  in  a  multitude  of 
decifions  upon  fuch  policies  fince  that  time.  The 
learned  chief  juftice,  when  he  laid  down  thefe 
rule^i  as  the  ground  of  his  then  opinion,  and  as 
the  guide  of  future  decifions,  faid,  he  did  fo, 
becaufe  the  court  efteemed  this  to  be  the  molt 
convenient  way  of  determining  the  queftion  :  for 
ivboevcr  (hould  thereafter  infure  on  an  Eaft  India 
ihip  would  know,  that  he  infured  the  contin^ 
gencicb,  and  might  take  proper  precautions  a« 
gainft  them,  if  he  pleafed.  Whereas  if  every 
perfon  Ihould  be  obliged  to  open  to  the  infurer 
all  the  grounds  of  his  expeaations  about  the 
ihip's  continuance  in  the  Eaft  Indies^  or  coming 
to  England^  it  might  produce  great  litigation  and 
confufion  in  cafes  ariling  upon  thefe  policies* 

The  cafes,  in  which  thefe  principle^  were  (et- 
ded,  were  the  nine  caufes  tried  upon  the  fliip 
Wmcbelfeay  an  Eaft  Indiaman ;  in  all  of  which  the  Salvador  ▼. 
policies  were  the  fame,  the  parties  only  being  Hopkins, 
di&rent  j  and  all  of  which  were  at  firft  tried  with  3  ^^*  «707 
various  fuccefs ;  but  the  nine  verdi£ks  were  ulti- 
mately uniform  for  the  plaintiffs,  the  infured,  a- 
gainft  the  underwriters. 

The  charter  party  was  in  the  ufual  printed 
form,  and  contained  a  claufe,  empowering  the 
company's  fervants  abroad  to  detain  the  Ihip  a 
year  longer,  if  they  pleafed,  than  the  time  origi- 
nally limited  by  the  charter  party.  The  infu- 
rance  was  in  thefe  words,  ^'  at  and  from  Bengal^- 
'*  to  any  ports  or  places  whatfoe  ver  in  xhtEaft  Indies^ 
"  Cbtna^  Terfta^  or  elfcwhcre,  beyond  the  Cafe  of 
GoodHope^  forwards  and  backwards,  and  during 
her  ftay  at  each  place,  until  her  arrivsil  at  London^ 
on  money,  6?^."  On  the  twenty-fifth  of  March 
1762^  the  ihip  failed ;  on  the  nineteenth  of  Sep^ 
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temhit^  in  the  fame  year,  flie  arrived  at  Bomiayi 
and  early  in  the  November  following,  ftic  left 
J^mba}  the  fitft  time.     The  (hip  arrived  at  Cal- 
cUttdy  in  Ben]^aly  on  the  fifth  of  March,  1763; 
ahd  ort  the  twicilty-eighth  of  the  fanfie  month, 
the  prfefident   and  council    of  Bengal    entered 
into  a   new  agreement  with  the  captain,  reci- 
ting, thdt  the  eharter  party  Would  c^cpirc  on  the 
cievehth  of  February  1764,'  but  that  tne  prefident 
and  courtcil,  finding  it  expedient  to  detain  the 
(hip  in'/»i/tf,  ^nd  oeing  defirous  of  having  the 
time  lirtiired  ih  the   charter  party   prolonged, 
^c.  the  Ihdchture  therefore  Witneflfetn,  that  the 
captain  lets  the  ftiip  to  freight,  for  otit  whole 
year  from  the  faid  eleventh  of  February  1764, 
The  (hip  arrived  at  Bombay  a  fecond  time  in  July 
1763:  in  December  following,  (he  again  failed  for 
Bengal,  and  atrlvcd  there  early  in  1764 :  on  the 
nineteenth  of  March  in  that  year  (he  left  Benga],  \vt 
order  to  pro'ceed  for  Bombay ^  and  on  the  twenty- 
firlt  of  that  rtionth,  fubfequent  to  the  expiration 
of  the  old  charter  party,  the  (hip  was  loft.    On 
the  third  of  April  1764,  Mr,  Humey  the  plaintiff 
in  feveril  of  thefe  aftions,  received  a  letter  from 
the  captain,  dated  the  fourteenth  of -/dj^riV  1763, 
inclofing  a  copy  of  the  new  agreement;  wnicb 
letter   was    publickly  read  In    a  coffee-houfe. 
The  next  day  afrer  the  receipt  of  the  letter,  (fame 
ihfurances  were  made  by  Mr.  tfuttie.    On  the  fe- 
venteenth  of  July  1764,  Other  infurance^  Were 
fcffcdtci  by  Mr  Hume,  and  all  the  other  infurances 
3 Burr,  1713.  wei-e  made,  afirer  the  captain's  letter  bf  the  four- 
teenth of  pril  1763,  had  been  received  and  pub- 
lickly read  in  a  coffcehoufe. 

The  court  dfter  laying  doWn  all  thdfe  printl- 
J)lcs  aboV'e  ftated,  re4>cflihg  the  nottoriotrs  ofage 
of  this  b'-anch  of  trade^  enlarged  upon  the  dr- 
fcumftanres  peculiarly  difVinguiming  thefe  caufes. 
*'  No  mention  wa^  mad'e  or  qxieftioti  aAxd,  at 
^^  the  time  of  tinderwrtti'ng,  when  thie  (hip 
*^'  was  chartered  ;  wheh  ftie  failed  from  £»- 
'    "  ^landi  When  the  art-iyed  in  tndiai  wtethferilie 
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^  wii$  4ettine4  ^  ycv  aiCCording  to  the  provifo 
^«  m  the  cKantcr  pacW :  ^nd  yet  her  continuaocc 
^*  in  the  Eafl^In4iu  <iepcntied  upon  all  thefe  fafts. 
«*  If  they  ought  MQeff^rily  to  be  difclofed,  the 
^*  pftlicy  WM  yoid,  to  the  koowlcdge  of  the  un- 

a<}rwriters»  at  the  ticoe  they  took  the  premium^ 

The  evi4eoj:e  ui  all  the  caufes  was  very  ftrong, 
f*  that  her  laying  a  year  longer,  if  known, 
^*  WQui4  noc  have  varied  the  premium.  Thi^ 
^'  /hip  wa^  injured  at  the  fame  premium  afcef 
5<  t|i6  pr^QqgaiiQD  of  her  ftay  in  India  was 
^^  kna?N^n«  Nqii^  of  the  defendants  defired  to 
^'  he  o^j  a£cer  tWy  koew  thai  an  account  of  the 
^^  new  affceen^ent  h^d  b^ en  received  in  England 
*^  iipoa  ^  thicd  ^i  4fxiU  1764,  which  was  no* 
^^tqrious  to  them  all,  before  the  intelligence  of 
ff  her  lo&j  which  cajn^  in  the  O^Sf^^^r  following. 
^*  Sp  that  if  there  had  been  any  iorc^  in  the  ob- 
f^  jedipa,  it  would  have  been  waived  by  the  ac- 
f ^  oui^fc^nce  9i  the  vndeiwriters,  after  they  were 
^*  ujUy  apprized  of  the  whple." 

So  alfo,  io  an  a&ion  upop  a  policy  "  on  the  Gregory  r. 
^5  gMdsj  fpecie,  ^nd  effefta,  of  the  plaintiff,  on  p^^^^'^j^'.  . 
f«  ttfiard  the  fljip  on  her  voyage  from  London  to  fl  Gco.T^ 
J*  Madras  aiid  C&ttf^,  with  liberty  to  touchy  ftay,  '  ^' 

^  liod  tradei  ^  any  ports  or  places  whatfoever/* 
9  0milar  queA^on  arofe  upon  the  following  fafts. 
When  the  ihip  arrived  ar  Madras^  ihe  was  too 
1a(^  JtQ  gQ  to  Ci'fisr^  that  year ;  *  upon  ^  which  flio 
wa9  empl&yed  hy  the  council  there  to  go  from 
Madras  XQ  Bmga}  to  fetch  rice,  which  voyage  (he 
performed  once,  andg  in  attempting  to  perforni 
it  a  fecond  t^noe,  wasloit.  The  jury  found  ^ 
vcrdiA  for  the  plainrifT 

^  new  trial  was  afterwards  moved  for  on  two  vi(le  fupra 
gnounds,  one  of  which  only  is  material  here,  viz.  chapter  tht 
diattbefe  ij^ermediare  voyages  were  not  infured  ^^^^P  *3- 
under  the  policy ;  for  that  the  words  "  to  touch,  othe^point  is 
**  ftay,  arid  traije  at  any  ports  of  places  whatfo-  ftated, 
"  ever"  Oflly  meant,  to  give  a  licence  to  ftay  at 
fijoh  places,,  as  it  fliould  be  neceffary  to  ftop  at 
HF  tkf  four/e  of  the  voyage. 

%  4  Lord 
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Lord  Mansfield.— To  underftand  this  policy 
you  mud:  refer  t )  the  courfe  of  trade,  to  which 
It  relates.  What  is  the  courfe  of  trade  with 
the  Eaft  India  Company  ?  If  an  India  fhip  come 
to  Madras  too  lace  in  the  feafon  to  proceed 
to  Cbina^  the  council  employs  her  in  an  in* 
termediate  voyage.  It  is  beneficial  to  all  par- 
ties fo  to  employ  her  ;  the  underwriters  are 
perfeftly  well  acquainted  with  this  ufage,  and 
are  bound  to  take  notice  of  it.  Before  the 
year  I'^So,  it  was  ufual  to  infure  both  the  out- 
ward and  homeward  bound  voyage  in  one  policy, 
and  then  the  words  '^  hackwaras  and  forwards^* 
were  inferted :  but  fince  that  time,  they  have  (e- 
parated  the  infurance,  and  infure  the  outward 
voyage  in  a  diftindt  policy.  The  policy  in  quef- 
tion  differs  from  others  $  b^caufe  it  contains  a 
permidion  to  trade  as  well  as  to  touch  andfiaj^  at 
any  ports  or  places,  which  is  not  ufual  in  policies 
of  this  nature :  for  in  general  they  only  permit 
them  to  touch  andfiay^  which  words  can  only  be 
intended  to  give  a  permiflion  fo  to  do,  if  necef- 
lity  oblige  them ;  but  to  touchy  fiay  and  trade  zx^ 
.  words  fo  large,  that  they  feem  to  include  the  in- 
termediate voyage.  It  would  narrow  the  con« 
(lru6fcion  very  much,  indeed,  to  fay,  that  the  po-^ 
licy  relates  to  tbofe  places  cnfyy  at  which  tney 
fliall  flop  in  the  voyage.  The  words  made  ule 
of  certainly  take  in  the  intermediate  voyage ;  and 
the  ufage  of  trade  confirms  this  conftrui^ion.  The 
confequence  of  this  opinion  was,  that  the  verdift 
of  the  jury  was  held  to  be  right. 
Farquharfon  So  alfo,  in  an  aftion  on  a  policy  of  infurance 
V.  Hantcr,  upon  the  fliip  Blandfordy  "  at  and  fi-om  London  to 
B.  R.  Hilary  it  Madras  and  Bengal^  beginning  the  rifle  upon 
•S  «o  3.  „  ^j^^  |.^jj  ^jp^,  y^^  ^^  London^  and  fo  to  con- 
tinue till  the  arrival  of  the  faid  Ihip  at  Madras 
and  Bengal^  with  liberty  to  touch  and  Hay  at 
^*  any  port  or  place  in  this  voyage:"  the  faft^ 
were  thcfe.  The  Blandford  arrived  at  Madras^ 
where  her  cargo  was  unloade^j  by  order  of  the 

prefix 
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prefiden^ ;  (he  was  then  fent  for  rice  to  Vi/aii^ 
patnaMy  ind  by  an  entry  in  the  council  book,  her 
voyage  to  Bengal  is  faid  to  be  pbftponed.  That 
part  cf  her  outward  bound  cargo,  which  was  in« 
tended  for  Bengal,  was  fent  thither  in  the  Lord 
Mulgrave,  and  afterwards  the  Blandford  was  fent 
to  ien^al  in  ballaft,  and  was  taken  in  the  paflfage; 
for  which  lofs  this  aftion  was  brought.  At  the 
tria].  Lord  Mansfield  thought  the  words  in  the 
pibliqr  would  not  admit  of  fuch  a  latitude  of  con- 
ftruddon,  as  to  take  in  the  intermediate  voyage, 
the  words  being  much  narrower  than  thofe  in 
Gregery  v.  Cbriftie :  upon  which  the  plaintiff*  was 
Qoduited. 

However,  in  the  following  term,  when  a  mo« 
tion  was  made  to  fet  afide  the  nonfuit,  his  lord-  . 
fliip  faid,  *'  This  is  a  policy  on  the  (hip :  it  is  an 
'*  India  voyage :  and  the  ufage  as  to  the  inter- 
''  mediate  voyages  is  notorious  to  both  parties  ; 
'^  and  the  contract  refers  to  it.  The  infurance 
"  here  is.  from  London  to  Madras  and  BengaL 
"  What  is  the  ufage  of  the  trade  ?  That  when 
**  the  fhips  arrive  at  Madras^  the  council  may 
"  fend  them  clfewhere."— The  other  judges  con- 
curred ;  and  the  rule  for  fetting  afide  the  nonfuit 
was  made  abfolute. 

From  thefe  cafes  it  is  evident,  that  in  the  con- 
ftruftion  oiEaJi  India  policies,  whether  the  words 
be  large  and  comprehend ve>  as  in  Salvador  v.  Hop^ 
iins,  and  Gregory  v.  Cbriftie  i  or  retrained  and 
limited  as  in  the  laft  cafe,  the  ufage  of  trade  (hall 
always  be  confidered,  and  the  intermediate  or 
country  voyages  held  to  be  infured.  At  the  fame 
time,  though  the  general  rule  be  fo,  the  parties 
contrading  may,  by  their  own  agreement,  pre- 
vent fuch  a  latitude  of  conftrudion  ;  and  fo  Lord 
Mansfield  faid  in  Salvador  v.  Hopkins.  In  order  to 
do  this,  it  is  not  neceflary  that  exprefs  words 
of  exclufion  (hould  be  inferted  in  the  policy ;  but 
if,  from  the  terms  ufcd,  the  court  can  coUeft 
that  fuch  was  the  intention  of  the  parties^  that 

con- 
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coaftrv^ioo,  which  is  moft  ^f^^l^c  la  fhfiif 

Lavabre  v.  Thusj  in  an  ^Uui  vpQP  4  pojicy^  thv  voyage 

Wilfon,  and  infure^  v.^s  ^cfcribed  in  thcfe  wor4s :  *'  i|(  ^Hd 

filter!  ^'  f*^Bi .  Port  VOnen$^  jo  Pondi^hertyy  AMras, 

Dougl:w27i.  ^*  an4  CWw,  fi^ocl  a$  ^d  fFom  fhrncc  b;iek  to  rh^ 

"  ftip'§  p<>fp  or  porw  of  difchargc  in  iTMir^, 

f*  wich  liberty  tQ  tie^M^h,  in  ^h^  $utit>air4  ^r  b0m0n 
^'  w({rd  hu^d  V9y4g^%  ht  the  i(ks  of  France  j|p4 
«'  Si^(4rk^u,  wd  >t  i^l  or  any  othf  r  place  or  pl^ftf 
"  whaJ  or  iwhisrefoever.**  In  a  fubfcqv»eftt  pvt 
pf  the  pplipy>  there  wa$  this  c]auie>  *'  and  it  fb^ll 
**  b¥  lawful  for  the  fajd  fl>ip  /»  /ir?V  '^^y^i^^  to 

proceed  and  fail  to,  and  touch  and  ftay  ^t  any 
ports  or  pl^ci?8  whatfoeyer^  a3  v^U  Qb  (his 
*<  iS4e,  f s  on  the  other  fide  of  the  C^f€  9/  G^ad 
^'  Hofe,  withQut  being  deeined  a  dcviatian/' 
.Th(?  Ihip  wriyed  at  Bs^di^bnry^  4nd  affcer  re- 

pififiiog  thj^re  one  months  (he  failed  for  Bf^gai^ 
infoftd  pf  gQing  to  Ckm :  having  wintered  at 
Bing^^  .and  received  confiderahle  repair?^  ftie  re- 
turned ^  Ppudichof^ry  f  an4  having  taken  in  a 
homcff^^rd  t>oi)nd  cargo,  proceeded  in  her  voyage 
l^ack  to  VOriit^iy  byt  wa9  taken  by  the  Mm/^r 
pi  ivatjeef.    The  queftion  in  that  cafe,  as  far  a*  it 

IS  material  to  us  in  this  pare  of  QW  iivorlc>  NfM« 

jyhether  the  voyage  tq  Beng^  ^u  infoned  within 

Mr* Douglas,  li}^  €onftrud:iQn  qf  this  policy.    The  repori^er 

of  tj^it^  cafe  fays,  it  was  infiftec^,  in  jthe  openiog 
for  thie  plaintiff^,  that,  uoderthe  general  wbcrty 
given  by  the  policy,  of  touching  at  aJl  pJacoa 
whatfoeverj  the  ve0el  n[>ight  go  to  Bingaly  which^ 
|>y  the  ope^-ation  of  tho&  words,  wa$  a«  much 
part  of  the  voyage,  9s  if  it  had  been  e^iprefrfy 
nari?ed,T-Lo/d  M^^fieid^  h<>wever,  having  inti-' 
^atfrd  a  cle^r  opioioji,  ihat  the  general  wprd^ 
were,  by  the  ejqvefliQns  of  *^  in  thf  9tits»^rd  ^ 
homeyoard  baund  voyage^^  and  *^  in  tHi  v<!)?4^#," 
qualified  and  retrained  fo  as  to  mean  aU  piacej 
wh^tf^^cyer  in  the  ufual  courfe  of  the  voyi^e  *'  /4 
'*  anifr^m  tUflqcfis  m^niion^  14  tka  policy^'  thii 

ground 
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ground  was  immediately  abindonedj  and  never; 
faither  mentroned  by  the  couniel  for  the  plaintiffs 
in  the  progrefs  of  thefe  caufes. 

But  although  the  judges  have  been  thus  liberal 
in  their  conftru6lioAs  of  this  contra£t,  and  have  • 
gone  as  far  as  poflible  to  effectuate  the  intention  < 
of  the  parties;  yet  they  have  never  extended 
thofe  equitable  principles  to  fuch  a  length*  as  to 
fayj  that^  when  a  man  has  infured  one  Ipecies  of 
property,  he  fhall  recover  damage,  which  he  has 
fufiercd  by  the  lofs  of  a  defcription  of  propCTty, 
difierent  from  that  named  in  the  policy.  Thus 
a  man,  who  has  infured  a  cargo  of  goods,  can* 
not  recover  under  fuch  a  policy,  the  freight^ 
which  he  has  paid  for  the  carriage  of  that  cargo ; 
nor  fhall  it  be  permitted  to  an  owner  of  a  fhip, 
who  infures  xhtjhip  merely,  to  demand  fatisfadtion 
for  die  }6fs  of  merchandize  laden  thereonj  or  to 
aft  from  the  infurers  extraordinofy  wages  paid  to 
tbe/eamenj  or  the  value  ofprovifions  ccnfumed^  bj 
reafon  of  the  detention  of  the  Jbip  at  any  port, 
longer  than  was  expefted. 

Such  attempts  have,  indeed,  been  made,  but 
fhey  have  always  been  refifted :  for  to  admit  of 
fuch  demands  would  introduce  an  infinite  variety' 
of  frauds,  and  would  be  repugnant  to  the  moft 
fetded  maxims  of  infurance  law,  and  to  the  con- 
ftant  praAice  and  ufage  of  trade.    In  Molloy  it  is  Molloy  b.  2, 
laid,  that  if  a  merchant  infurc  a  fhip  generally,  c.  7.  f.  8. 
and  the  ffaip  happen  then  to  be  laden,  and  if  it 
afterwards  miftparry,  the  infurer  fhall  not  anfwer 
for  the  goods,  but  only  for  the  fhip;     This  po-  Roccusde 
fition  fbands  unconcradi&ed  by  any  foreign  writer-  Affecur.Not. 
ancient  or  modern,  and  is  fupported  by  feveral  "^' 
decifions  of  the  firft  authority  in  this  country. 

In  an  infurance  upxtn  tbejhip  Tartar  at  and  from  pietther  and 
Lmdon  to  Newcajlh,  and  Marjeilles,  and  at  and  Others  v. 
from  Marfeilles  to  her  difcharging  port  or  ports  ^?°^^» 
in  the  fyeft  Indies  {Jamaka  eKcepted),  the  fafts  ^^^^^^L 
were,  that  the  fhip  being  diftreffed  bore  away  for  t^forc  Lord 
^/fittona^  and  put  into  Port  Mabon^  where  the*  Mansfield  at 

captain  'Guildlidl; 


€o  OF   THE  CONSTRUCTION 

captain  obtained  leave  from  the  vice  admiralC7 
courts  to  have  his  fhip  furveyed^  in  confequence 
of  which,  Ihe  was  long  detained  i  and  the  adion 
was  brought  to  recover  the  extraordinary  wages, 
and  the  provifions  expended  during  the  detention 
for  thefe  repairs. 

Lord  Mansfield  was  of  opinion,  that  fuch  ar- 

tides  as  Tailors  wages  and  provifions  expended, 

while  a  fhip  is  detained  to  refit,  can  never  be 

allowed  as  a  charge  againfl  the  infurer  on  the 

Jbip  I  and  a  verdift  was  accordingly  given  for  the 

defendant. 

BailHe  r.  In  another  caufe,  after  a  trial  at  Gmldhallf  a 

**^^^d'      Special  cafe  was  referved  for  the  opinion  of  the 

iSw  2c  Gee   ^^^^^y  ftating,  that  this  was  an  adion  upon  a  po- 

j^  '  licy  of  infurance  on  goods  at  and  from  Nevis  to 

Briftol.  The  fliip  failed  from  Nevis ;  but,  before 
her  arrival  at  Briftol ^  (he  was  captured  and  taken 
into  Morlaix,  and  there  condemned.  An  appeal 
was  lodged  m  the  parliament  of  Paris,  where  the 
fentence  was  reverfed,  and  the  (hip  and  cargo 
were  decreed  to  be  reftored.  Before  the  fentence 
of  reftitution,  the  (hip  and  cargo  had  been  fold ; 
but  the  money  was  paid,  the  charges  of  profe-- 
cuting  the  appeal  being  deduded.  The  defen- 
dants have  paid  all  the  charges  of  the  fuit>  and 
the  falvage,  except  the  fum  now  in  demand, 
which  was  paid  by  the  plaintiffs,  as  owners  of  the 
goods  to  the  owner  of  tne  ihip  for  freight  pro  rata 
,  itineris:  and  for  which  freight  this  a&ion  is 
brought  on  the  policy  on  gQods. 

After  time  taken  to  deliberate,  Lord  MansjfeUL 
delivered  the  unanimous  opinion  of  the  court  for 
the  defendants:  the  item  now  in  litigation^  his 
lord  fhip  faid,  is  that  which  was  paid  for  freight, 
by  the  owner  of  the  cargo  to  the  proprietor  of 
the  fhip  pro  rata  itineris.  The  qucftion  is,  whe* 
ther  he  can  charge  thefe  underwriters  for  it*  At 
between  the  owners  of  the  fhip  and  cargo,  in 
cafe  of  a  total  lofs,  no  freight  is  due :  but  as  be-* 
Vffwn  them  no  lofs  i$  tota^j  where  part  of  the 

pro- 
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property  is  faved,  and  the  owner  takes  it  to  hit 
own  yfe.  In  this  cafe^  the  value  of  the  goods 
was  reftored  in  money,  which  is  the  fanie  as  the 
goods;  and  therefore  freight  was  certainly  due 
pro  rati  itineris.  But  as  between  the  owners  of 
the  goods,  and  the  underwriters  upon  the  ^ar^c, 
the  latter  have  nothing  to  do  with  the  frtigbt. 
The  owner  of  the  (hip  has  a  lien  for  his  freight] 
but  in  a  total  lofs,  literally  fo  called,  no  freight 
is  due.  In  cafe  of  a  lofs,  total  in  its  nature,  with 
falvage,  the  owner  may  either  take  the  part  faved, 
or  abandon :  but  in  neither  cafe,  can  he  throw 
the  freight  upon  the  underwriters  \  becaufe  they 
have  not  engaged  to  indemnify  him  againft  it. 

This  alfo  was  an  a6tion  on  a  policy  of  infu^  Eden  r. 
ranee,  which  was  on  thtjhip  and  goods  from  Oftend  Poole,  Sit- 
to  Dominique.  The  following  fa&s  appeared  in  evi-  ^^'  ^^ 
4ence :  that  the  fliip  met  with  bad  weather,  and  .  •  *7  $• 
was  in  great  diftrefs :  that  the  crew  threatened  to 
take  the  command  from  the  captain  unlels  he 
would  mdce  for  the  firft  poit :  that  he  (hen  went 
to  Ferroi  to  repair  his  ihip,  and  by  the  time  the 
repairs  were  finilhed>  the  crew  forfook  her :  that 
he  then  got  another  crew,  and  at  the  moment  he 
was  going  to  fail,  the  Spamjh  governor  (topped 
him :  that  after  a  detention  of  37  days,  (lie  was 
difcharged,  and  then  arrived  at  Dcminique.  This 
adion  was  brought  for  the  expence  incurred  by 
wages,  provi(ions,  &r.  during  the  demurrage  at 
Ferr4fl.  On  the  part  of  the  infurer  it  was  con- 
tended, and  fo  held  by  Mr.  Juftice  BuIIer,  who 
pre(ided  upon  that  trial,  that  the  freight,  and  not 
the  (hip,  is  liable  for  this  lofs,  and  that  the 
cbai^  of  demurrage  could  not  be  allowed  upon 
this  policy.    The  plaintifF  was  nonfuited. 

Agree^ly  to  the  above  doctrine,  there  is  a 
very  modern  dectfion  of  the  whole  court  of  King's 
Bench.     That  alfo  was  an  adtion  on  a  policy  of  Robertfon  v. 
infurance,  on  the  (hip  Dumfries  at  and  from  Lon-  ^m^^'P'  ^' 
don  to  /Ifrica  during  her  (lay  and  trade  there,  and  ^"' ^^^J''* 

1  /  1       '  1      ^  r,    !•/-    3»  Term  Ke- 

at  and  from  thence  to  her  port  or  ports  of  dif-  ports,  p.  127. 

charge 
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charge  in  the  Brit^  Wtft  htiia  ifltncfat,  Do  rtco* 
vef  a  partial  lofs*  The  fkfts  wene,  that  jihU  ibip* 
jn  the  couife  of  the  lafl:  war^  after  peiformiag  her 
Toyage  tOy^Vii,  in  coming  from  tbenoe  Ud^ n  with 
flares^  to  the  Wefi  Indies^  touched  at  Bm-iaJofs  ia 
December  vjiXy  for  thepurpofeof  vfaffiriRg»iitwhk]| 
f  flaml  an  embargo  wa»  laid  on  all  ihips,  'by  or^r 
of  Lord  //Wj  the  commander  in  chief  lupon^j^at 
Itation  ;  and  the  veflel  was  detained  a  ccoifidena^ 
ble  time.  The  captain  applied  for  leave  €o  de« 
part;  but  was  refufed :  whereupon  he  atteo^Ked 
to  fail  away  privately  in  the  night,  hut  was  pur« 
fued  i)y  llie  Saiamandetf  (loop  of  war^  and  after 
a  flight  engagement,  he  was  brought  ittck,  the 
Dum/pies  not  having  fuftained  any  damage,  for 
*  which  the  undenvoriters  could  be  charged,*  on  ac« 
count  of  a  daufe,  exempting  them  <from  partial 
k^ea,  not  amounting  to  3  per  cent.  Lord  H^d^ 
in  coniequence  of  this  breach  of  embargo,  upon 
4ier  return  took  almoft  all  the  men  out  of  the 
^umfriesi  diiperfed  fomeof  the  orew  among  the 
Ihrps  of  war,  the  captain  and  t^reft  of  the  crew 
were  confined  >  and  tfae-fliip  was  detained  at  Mar^ 
had$es^  till  the  Jtpril  following.  This  detemioa 
however  was  not  proved  to  hav/e  atifen  folely  from 
;  the  en<bai]go,  as  it  appeared,  that  for  ibme  part 
of  the  time,  the  fhnall-pox  prevailed  among  the 
tlaves,  and  that  the  embargo  was  frequently  ta- 

*      -  Icen  off  and  renewed  between  December  and  ApriL 
-   The  aAion  was  brought  to  recover  from  die  in- 

^  *  furer  nfon  the  Jhip  the  additional  wages  jiaid  to  the 
ft2Lmtn^  and  the  charges  for  provifiens^  during  this 
detention. 

Mr.  Jtlftice  BuUer  was  of  opinion,  at.  the  trial, 
that  the  only  damages  proved,  being  items  for 
Ceamens  wages,  provilions,  and  demurrage,  du-- 
ring  the  detention,  could  not  be  recovered  umkr 
this  policy  on  the  (hip  only.  To  make  the  un- 
derwriter liable,  there  muft  be  a  lofs  of  the  fliip, 
for  the  policy  is  on  the  body  of  the  Aip  only ; 
and  if  flic  arrive  fafe  at  her  port  of  delivery,  be 

the 
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tte  voyage  cvct  ib  long,  you  cannot  recoVtr  tin- 
der fuch  a  policy :  if,  indeed,  ihe  be  in  fuch  1 
ftatc  as  TO  prcvfeht  h*  from  confipltating  her 
vcya^,  ft  is  certainly  a  loft.    The  fjl^intrff  ^a« 

ll6(nQitMh 

In  thfc  fbflotf^ing  term  ^  motipti  "was  rtiade  to 
fetafifte  Ac  nortfoit,  which,  after  argument,  was 
ttfdM  ^by  the  whbte  cotnt  to  be  done,  and  upon 
fhat  bccsffi^h  Lord  Mansfield  faid  :  There  rs  no 
aoiJiority  tb  IhieW,  ihtt  on  this  ^cJlicy,  the  in- 
fifml  ctm  recover  Tor  ^ftrch  a  Icrfs ;  btit  it  is  con- 
trary to  the  (Xrfiftdrit  pra'ftice.  <>n  a  ^oliqr  on 
iijhipy  farlors  wage^  'or  .^provifions  are  never  al- 
lowed in  fettling  the  damages.  The  infurance  is 
<m  chfc  Hdy  of  */te  j9//),  tadkle,  and  ftrnittfre ; 
iiot  oh  fte  "vcyage  or  &ew.  In  this  c^fe  it  i^  afl- 
mitttea,  that^Mrc*w*s  no  damage  done  to  the 
fHipy  titckle,  or  flTrnitorfe  ;  itid  therefore  I  think 
fJie  dirtftitin  Vas  trghl:,  and  that  the  ^liintiff 
btMt  not'to  recthrer. 

8fr.  Jtifticc  Bull9r.^VX?kt  it  to  be  perfeftly 
wcllfettfed,  that  ybu  ate  nbt  'to  recdVer  On ia 
policy  on  the  body  ^of  'the  'Ihip  fbr  fcamerts 
Wages  or  provlfittns  j  thefe  ^fe  not  the  fubjtft  of 
the  infurincfc.  The  cafe  put  at  the  bar  provfes 
the  rule.  Vbr  if  ^thfe  -ftii^  had  been  detained 
inxbriftquericebf  any  injury  which  Ihe  had  rc- 
feerved  in  a  'ftorm,  thoughthe  underwriter  muft 
tetvettiatfe gObd'that  damage,  yttyou  coilld  not 
hive  cbiTrie'u|)dhhinni  for  the^amoiinr  of  wages  or 

Sovlfions,  duriitg'the'tiitifcfhe'Was  fo  repairing. 
cre'*the%ij)  itfcff  rs  fafe ;  'anil  the  'COuft  only 
Itook  to'thc'thing  itfelf,  which  ^is  tiie'fubjeft  of 
infura'rtcfe;  unti  the  wages  and  provifions  are  no 
pait  of  the  thing  ififuTcd. 

Itistlfonecdfl&ry,  in  brder  to  intitle  the  in- 
Tofcd^to  rcCoVer,  thdt  the  Wfs,  whidh  has  hap- 
ped, be  -a  diteft^ahd  iWWediare  canfcqUenGc 
ofthe^peril  infiired, *ind  notarenriotc  oite.  This 
Hoftrine  '^Was  Idid '  down  in  a  cafe  before  Lord 
^'idmfidii  «txd-  the  dcciiitin  "of  the  jury  was*  agree- 
able 
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able  to  the  principle  ftated  by  the  Chief  JuPr 
ticc. 
Tones  V.  ^^  ^**  ^*  aftion  on  a  policy  of  aflurance  "  at 

Schmoli.  ^'  and  from  Briftcl  to  the  coaft  of  Africay  during 
Gaildh.  T]>  <'  her  ftay  and  trade  there,  and  from  thence  to 
Vac,  1785.  cc  jjcr  port  or  ports  of  difcharge  in  the  Wejt  In- 
fcrffil.  17^*6.  **  ^^^J*'*  There  was  a  memorandum  on  the  po- 
p.  130'.  Note  licyi  that  ^'  the  aflurers  are  not  to  pay  any  lofs  that 
(a.)  *'  may  happen  in  boats  during  the  voyage  (morta- 

lity by  natural  death  excepted)  and  not  to  pay 
for  mortality  by  mutiny,  unlefs  the  fame  a* 
mount  to  10  /.  per  cent,  to  be  computed  upon 
'^  the  firil  cod  of  the  (hip,  outfit,  and  cargo,  va- 
**  luing  negroes  fo  loft  at  35  /•  per  head/*    The 
demand  upon  the  policy  was  the  lofs  of  a  great 
many  flaves  by  mutiny.    The  evidence  of  the 
captain  was,   that  he  had  (hipped  225  prime 
(laves  on  board  :  that  On  the  third  of  JldCii^,  be- 
fore he  failed  from  the  coaft  of  Africa,  an  infur- 
re&ion  was  attempted  2  that  the  women  feized  ^ 
him  on  the  quarter  deek,  and  endeavoured  to' 
throw  him  overboard,  but  he  was  refcued  by  the 
crew  i  that  the  women  and  fome  men  threw  them- 
felves  down    the  hatchway,    and    were    much 
bruifed.    That  he  fent  the  ringleader  on  (hore, 
and  twelve  men  and  a  woman  afterwards  died,  of 
thofe  bruifes,  and  from  abftinence  :  that  on  the 
2  2d  of  Mi^r  there  was  a  general  infurre6Uon,  the 
crew  were  forced  to  fire  upon  the  flaves,  and  at- 
tack them  with  weapons,  it  being  a  cafe  of  im* 
minent  nccellity.      Several  flaves  took  to  the 
fliip's  fides,  and  hung  down  in  the  water  by  the 
chains  and  ropes,  fome  for  about  a  quarter  of  an 
hour,  three  were  killed  by  firing,  and  three  were 
drowned,  the  reft  were  taken  in,  but  they  were 
too  far  gone  to  be  recovered ;   many  of  them 
were  dcfpcrately  bruifed,    many  died  in  confe* 
quence  of  the  wounds  they  had  received  from 
the  firing  during  the  mutiny,  fome  from  fwal- 
lowing  fait  water,  fome  from  chagrin  at  their 
difappointment,  and  from  abftinence ;  feveral  of 

fluxes 
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flutes  and  fevers;  in  sdl  to  the  amount  of  5^. 
The  underwriter  hwi  paid  at  the  rate  of  1 5  per 
€int.  for  19)  who  were  either  killed  during  the 
mutiny,  w  had  afterwards  died  of  their  wounds. 
Another  <:Onfequential  damage  was  ftated,  that 
the  mutiny  had  lefl^ned  the  remaining  flaves  in 
th<  eftimatioQ  of  the  planters^  and  reduced  their 
price. 

Lord  Mnifsfyld  faid,  as  to  the  latter  lofs,  I 
think  the  Underwriter  is  not  anfwerable  for  the 
lofs  of  the  market)  or  the  price  of  it:  that  is  a 
remote  coiifequence,  and  not  within  any  p«ril 
infured  i^inft  by  the  policy. 

The  queftion  for  the  jury  will  be,  whether  any 
of  thofe  who  died  by  any  other  means^  except 
by  being  fired  upon,  or  in  confequtnce  of  the 
wounds  and  bruifcs  which  they  received  during 
the  ftruggle,  are  within  the  meaning  of  the  po-^ 
licy,  which  infures  againft  damage  by  mutiny. 
This  policy  is  in  the  common  form^  and  if  it 
were  not  for  the  memorandum,  I  ihould  fay,  the 
caftwaa  not  within  the  inftrumeht.  But  as  it 
now  (lands,  it  is  very  clear,  that  thofe  who  were 
killed  by  the  firing,  or  died  in  confequtnce  of 
their  Kfrounds,  are  within  the  policy  i  the  other 
complicated  cafes  muft  be  left  to  the  jury.  The 
firft  clafs,  fuch  as  were  killed  in  the  fray,  cer- 
uinly  come  within  the  meaning  of  the  policy  1 
and  the  fecond  clafs  alfo,  thofe  who  died  of  the 
wounds  they  received.  1  he  third  .  clafs  are,  I 
think,  as  dearly  not  within  it,  fuch  as  being 
baffled  in  their  attempts,  in  defpair  chofe  a  mode 
of  death,  by  fafting,  or  died  through  defpon-^ 
dency  :  that  is  not  mortality  by  mutiny,  but  the 
rcverfe,  for  it  is  by  failure  of  mutiny.  The  greal 
clafs  are  fuch  as  received  fome  hurt  by  the  mu- 
tiny, but  not  mortal,  and  died  afterwards  of  • 
othejr  caufes,  as  thofe  who  fwallowed  water,  jump* 
ed  overboard,  &r.     This  is  the  great  point. 

The  jury  foiind,  that  all  who  were  killed  in  the 
mutinjr,  or  died  of  their  wounds,  were  tp  be  paid 
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for/  That  all  thofe  who  died  of  their  brtiifcs, 
'which  they  rec(^ived  in  the  mutiny,  though  ac- 
companied with  other  caufes;  were  to  be  paid 
for.  That  all  who  had  fwallowed  fait  water,  and 
died  In  confequerice  thereof,  or  who  leaped  into 
the  fea,  and  hung  upon  the  fides  of  the  (hip, 
without  being  otherwife  bruifed,  or  who  died  of 
chagrin,  were  not  to  be  paid  for. 

In  the  conftruflron  of  policies  of  infurance  for 
time,  which  are  very  frequent,  the  fame  libera- 
lity, equity,  and  good  fenfc,  have  always  pre- 
vailed, as  in  all  other  inforances  :  and  the  courts 
have  gone,  as  far  as  poffible,  to  decide  according 
to  the  intention  of  the  parties. 
Syrrs  and  In  an  aftion  on  a  policy  of  infurance  on  the 

(-rhcrs  V.        fhip  Mary^  a  letter  ot  marque,  the  words^  of  the 
^^^A  policy  were,  "  at  and  from  Liverpool  to  Antigudy 

ou^  •  5^9-  <c  ^^^ith  liberty  to'  cruije  Jix  "joeeks,  and  to  return 
"  to  Ireland^  or  Falmoutby  or  Milford^  with  any 
•'  prize  or  prizes."  This  (hip  having  been  taken, 
this  aftion  was  brought,  and  came  on  to  be  tried 
before  Baron //<?//&.^Wi  at  LaneafteVy  when  a  vcr- 
dift  was  found  for  the  plaintiffs. 

Upon  a  motion  for  a  new  trial,  the  material 
parrs  of  the  evidence  were,  that  the  policy  was 
rnnde  on  the  9th  of  February y  177c,  and  there 
was  no  time  fixed  in  it  for  the  commencement, 
or  the  duration  of  the  voyage.  The  captain  of 
.  the  (hip,  being  called  on  the  part  of  the  plain- 
tiffs, fworc  that  he  in  faft,  failed  from  Liver'' 
fool  on  the  28th  of  February  :  he  was  five  days  be- 
fore he  cleared  the  land  5  and  he  proceeded  on 
his  diredl  voyage  rill  the  14th  of  Marcby  chaf- 
ing, however,  at  different  times,  from  the  7th 
to  the  14th,  at  which  time  he  began  his  cruife, 
giving  notice  thereof  to  the  crew,  and  ordering! 
minute  of  it  to  be  entered  in  the  log-book, 
which  was  done.  From  the  14th  o{  March,  he 
continued' cruifing  about  the  fame  latitude  till 
the  17th  or  ^izhof  April ;  when  he  difcontinucd 
the  cruifi?,  of  v/hich  he  aifo  gave  notice,  intend- 
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wg  to  go  to  the  Bur  lings,  off  Lifborty  in  the 
courfe  of  his  voyage.  On  the  23d  he  renewed 
the  cruife,  of  which  he  gave  notice,  as  be- 
fore! and  ordered  a  minute,  to  th^t  purpofe,  to 
be  entered  in  the  log-book.  From  that  time  he 
continued  cruifing  till  the  28th  o(  yfprily  when 
he  was  taken  by  an  American  privateer.  Many 
witnelfcs  were  examined,  fome  of  whom  thought^ 
that  the  liberty  of  cruifing,  given  by  the  policy> 
meant  fix  fucceflive  weeks  j  others  conceived,  that 
if  the  feparace  times  of  cruifing,  when  added  to- 
gether, ihould  not  exceed  the  fpace  of  fix  v/ecks, 
the  terms  of  the  infurance  would  be  complied 
with :  but  none  of  them  could  prove  any  ufage, 
as  none  of  rhc  witneflTes  ever  knew  a  cafe  exaitly 
circumftanced  like  the  prefent. 

Lord  Man^eld. — This  was  merely  a  queftion 
of  conftruftio!!/  on  the  face  of  the  policy,  and 
unlefs  an  ufage  could  have  been  fhewn  in  favour 
of  this  dcfultory  cruifing,  calling  witneffes  to 
fuppoft  it,  was  calling  them  to  fwear  to  n#rc 
opinion.  None  of  thofe  produced  knew  of  any 
iflftancej  and,  therefore,  their  evidence  ought 
not  to  have  been  received.  Yet,  I  dare  fay, 
their  teftimony  had  great  weight  with  the  jury. 
The  meaning  of  words  depends  upon  the  fubjeit. 
The  inftruftions  were  no:  read,  but  they  flicw 
the  meaning  very  clearly,  for  they  run  thus  : 
**  To  cruifc  fix  weeks,  and  then  proceed  to  An^ 
"  tigua"  There  can  be  no  general  rule.  Here 
the  fubjeft  matter,  in  my  opinion,  is  decifive  to 
fl(ew,  that  the  fix  weeks  meant  one  continued 
period  of  time.  A  cruife  is  a  well  known  ex- 
prcffioa  for  a  conne^ed  portion  of  time  There 
arc  frequently  articles  for  a  month's  cruife,  a  fix 
weeks  cruife,  &c.  Such  a  liberty,  as  in  this  cafe, 
to  a  letter  of  marque,  is  an  cxcufe  for  a  devia^ 
lion.  But  what  is  contended  for  by  the  plain- 
tiffs is  impolBble  in  pradlice.  Suppofe  the  fhip 
returns //Vr^/ff/x  ^^^^/ cruifing  for  the  fpace  of  a 
Week.    She  may  then  perhaps  take  three  weeks 

F  2  ',  to 
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(b  return  to  where  Ihe  had  bCcrt,  Cin  (he  thcfi 
renew  the  eruife,  return  again,  mA  fo  rCpWttd- 
1}^  ?  The  voyagei  }n  that  ^ayj  might  lift  for 
years.  But  th^  true  meanirtg  is,  "  I  iviM  excufe 
'*  a  devisttion  for  fix  weeks.*'  Tki  in^ruSt\(m^, 
ikhoiigh  it  hstppens  they  were  not  reskd^  ftfike 
me  much.  Another  sirgwnent :  Si*  weeks  i*  a 
continuatiofty  a  congregate  denomiftatioft  of  time. 
If  they  had  nrteaht  feparate  days,  they  trouki  hat* 
faid  forty-^tt^o  days.  The  role  for  a  ntw  trial 
Svas  made  abfollitc. 

Having  faid  thus  much  of  conft/UflfM  in  ge- 
neral, by  which  it  appears,  that  the  ttlftt^rial 
rules  to  be  adhered  to,  are  the  iiiteutiott  of  the 
parties  entering  into  the  contt2t&^  and  the  iff%t; 
of  trade  j  it  will  be  proper  to  con fider  more  par- 
ticularly, what  fhall  be  conftrued  a  lofs  within 
the  nrrcaning  of  the  policy.  This  ittode  of  treat- 
ing the  fubjeft  naturally  leads  m  to  confidtr  loffes 
by  perils  o(  the  fe^l;  lofies  by  capture,  and  by 
detention  6f  princes  or  people  j  and  lofltfs  by  the 
Barratry  of  the  matter  or  mariners ;  which  are 
the  great  diirifions  of  perils  infured,  and  ^hich 
will  furnilh  materials  for  the  three  fdloivmg 
chapters. 


CHAPTER     THH     THIR0- 

Of  Lofles  by  Perils  of  the  Sea* 

TH  E  fubjcft  matter  of  this  chapter  may  be 
reduced  to  a  very  finall  compafs ;  as  very 
few  mieftions  have  ever  been  agitated  in  the 
Englijh  courts  of  law,  upon  this  point.  It  may, 
in  general,  be  faid,  that  every  thing  which  hap- 
pens to  a  fhip,  in  the  courfe  of  her  voyage,  by 
the  immediate  aft  of  God,  without  the  intcrvcn* 
Cion  of  human  agency,  is  a  peril  of  the  fca» 
a  lhus> 
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Tbus^  in  am  infur^ince  ^ggijiil  perils  of  the  fet,  iShowersaj. 
«fcqr  accident  happening   by  the    violence  of  Ro<^us, 
wind  or  wgv^s,  by  thiinder  and  lightning,  b^r  ^'*  ^+* 
driving  againft  roc}i.$,  by  {he  branding  of  the 
ibip,  or  by  4ny  oth^r  vi^nce  which  human  priv« 
/fence  eoyld  not  forKit^tt  por  human  ftrengch  r^ 
£i&,  nuy  be  coniidcred  as  a  IqCs  within  the  mean- 
ing of  fiicb  a  policy  i:  and  the  infurer  muil  an* 
/wer  (or  all  4M)a@e  fqftaincd,  in  cpnfeqiience  of 
ftfch  tccidenc*    In  <:afes  whrr#  the  lofs  i«  not  iMagcns52. 
total  bBt  oniy  jpartiaJ,  a/ifing  from  a  leak,  from  '^* 
the  &Tud'mg  ot  th^  (hip,  or  from  %ht  Ip/a  of  her 
^nafts^  cables  or  rigging,  the  infurer$  upon  the 
cargo  afce  liable  cp  reftorc  the  valu^  of  all  the  da* 
magcd  good^j    wd  the    underM^ri^cr  upon  the 
Aip  t$  aUb  ajifwtf abl^  Ax*  aU  (he  injury  which  five 
has  fiiftaincd- 

In  charter  partis,  i(  the  veflcl  freighted  was  2  Roll.  Abr. 
robbed  i>r  taken  by  p)ratei$,  jhat  was  held  to  be  ^48.  pi.  10. 
aloft  vifbin  the  leaning  ^f  the  wQtds  •'  perils  ^^"^^^-^^^^ 
"  of  tte  lea/'    Ii:  if  jdfo  faid,  rhat  the  famp  rule  ^  ' 
of  conftru^ion  prevails  as  to  policies  of  aflurance« 
7'hat  polfibly  mighf,    a^d  wofild  be    the;  true 
coo dru&kxn  upon  fk^Q^  i¥ords :  but  a9  it  is  no^ 
the  wii^fal  epftam  to  is^urc  againft  the  attacks 
of  piniciYp  by  rxprefs  words  inlerted  in  tlie  po- 
licy, tfeat  <^A:ion  -pan  now  hardly  ai-ile. 

Although  the  c^Mrt^  in  this  cafe^  as  in  all 
mherc^  miil  rAdeavogr  to  gfv^  tW^A  to  this  fpe^ 
fies  of  ooniradt  by  a  liberal  and  equitable  con- 
.itTjaStipB  ;  yet  cbcy  will  be  cavtious  not  to  extend 
the  principle  to  far,  a$  to  fay,  that  the  a£t:s  of  the 
patties  JkM  be  made  {o  operate  beyond  their  in- 
lentioni  wd.  tjierffofc  they  will  attend  tp  the 
words  of  the  contraft,  and  fee,  that  the  Ipfs^  which 
is  proved  to  have  happened,  is  really  one  of 
thofe  ri(ks  againft  which  tbip  lundcrwriter  has  in- 
4ired, 

An  adion  was  brought  yppn  a  policy  of  iafu-  Gregfcn  n 
nncc  for  the  yaloe  of  certain  flaves,  infurcd  by  Qiibm3.H. 
tfaat  policy*    The  declaration  ftated,  "  that  by  ^''^l^""' 
.  F3  «  perils '^  ^^"- > 
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perils  of  the  fca,  contrary  winds,  currents,  and 
other  misfortunes,  the  voyage  was  fo  much  re- 
tarded, that  a  fufficient  quantity  of  water  did 
not  remain  for  the  fupport  of  the  flaves,  and 
other  peopJe  on  board,  and  that  certain  of  the 
flaves,  mentioned  in  the  declaration,  perilhcd 
for  want  of  water."  The  fafts,  appearing  in 
ev  idcnce,  were,  that  the  fliip,  being  bound  from 
Guinea  to  Jamaica^  had  mifled  the  ifland,  and  the 
crew  were  reduced  to  great  diftrefs  for  want  of 
water  :  that  the  captain  confulted  with  the  crew, 
and  it  was  unanimoufly  agreed  upon,  that  feme 
of  the  flaves  fliould  be  thrown  overboard,  in  or- 
der to  preferve  the  reft  :  that  at  the  tim<;  this  re- 
fplution  was  formed,  there  remained  but  one 
day's  full  allowance  of  water,  at  two  quarts  ftr 
mun-  '  The  jury,  upon  this  evidence,  found  a 
verdift  for  the  plaintifF,  with  damages  at  30/. 
a  head  for  every  flave  thrown  overboard, 

A  motion  was  afterwards  made  for  a  new  trial, 
upon  the  ground,  that  this  was  not  a  lofs  by  pe- 
rils of  the  fea. 

Lord  Mansfield. — This  is  a  very  uncommon 
cafe,  and  deferves  a  further  confideration.  There 
is  great  .weight  in  the  objeftion,  that  the  lofs  is 
ft^ited,  by  the  declaration,  to  have  arifen  from 
jKrils  of  thd  fea,  and  that  the  currents,  6fr,  had 
made  the  ftiip  foul  and  leaky.  Now  docs  it  ap* 
pear  by  evidence,  that  the  Ihip  was  foul  and 
leaky  ?  On  the  contrary,  the  lofs  happened  by 
miftaking  Jamaica  for  another  pl^ce.  Befides^  a 
fadl  has  been  mentioned  by  the  counfel  of  throw- 
ing fome  overboard  after  the  rain  fell,  a  fafl, 
which  is  not  agreed  on  by  both  fides,  though  a 
very  material  one. 

Mr.  Juftice  Buller. — The  declaration  does.notj 
in  any  part  of  it,  ftare  the  lofs,  which  has  been 
the  occafion  of  this  demand ;  and  it  would  be 
very  mifchievous,  if  we  viere  to  overturn  this  ob- 
jedlion.  S\ippofe,  for  a  moment,  that  the  un- 
derwriters, in  all  cafes,  arc  liable  for  the  miftake 

of 
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of  the  captain,  it  would  be  impoHlble  for  the  de- 
fendant in  this  cafe  to  move  in '  arreft  of  judg- 
ment ;  for  the  fa»5ls  of  the  cafe,  as  proved,  are 
different  from  thofe  ftated  in  the  declaration. 
The  point  of  law  in  arreft  of  judgment  can  only 
be  argued  from  the  fafts  ftated  on  record;  and 
the  declaration  in  this  cafe  ftates  the  lofs  of  the. 
plainnlf  t9  have  happened  by  perils  of  the  fca, 
1  he  rule  for  a  new  trial  was  made  abfolure,  on 
payment  of  cofts. 

If  a  (hip  has  been  miffing,  and  no  intelligence 
received  of  her  within  a  reafonable  time  after  flic 
failed^  it  ftiall  be  prefumed  that  (lie  h^s  founder- 
ed at  fea. 

The  (hip  Charming  Peggy  was  infufed  in  J739»  Green  v, 
from  North  Carolina  to  London^  with  a  warranty  ^""P^^"^- 
againft  captures  and  feizures,  and  in  an   aftion  *^^^^*  **99* 
the  lofs  was  laid  in  the  declaration  to  be  bv  fink- 
ing  at  fea.     All  the  evidence  given  was,  that  (li^ 
failed  out  of  port  on  her  intended  vovage,  ancl 
has  nev^r  lince  been  heard  of.     Several  witnefiTe^ 
proved,  that,  in  luch  a  c-afe,  the  prcfuntiption  Is, 
that  (he  periftied  ^t  fea,  all  other  forts,  of  loflTes 
being  generally  heard  of.     It  was  inRfted  for  the 
dcfenda^it,  tl:at  as  captures  and  feizures  were  ex-* 
cq>ted,  it  lay  upon  the  plaintiff  to  prove,,  .that 
the  lofs  happened  in  the  particular  manner  de- 
•clared  on.     But  Lord  Chief  Juftice  Lee  faid,'  it 
would  be  unreafonable  to  expeft  certain  evidence 
of  fuch  a  lofs,  where  every  body  on  board  is  pre-' 
(umed  to  be  drowned  :  and   all  that  can  be  re- 
quired is  the  beft  proof  thee^ature  of  the  cafe  ad- 
itiits  of>    which   the  plaintiff  has  given.       He,, 
therefore,    left  it  to   the  jury,   who  found    ac- 
cording to  th^  plaintiff's  declaration. 

The  fame  doftrine  was  held  in  a  more  modern  Newby  v. 
cafe  before  Lord  Mansfield.     It  was  an  adlion  of  Reaci.' .    '^  * 
covenant  on  a  deed,  in  the  nature  of  a  policv  <  f  \\}^^P^'^^ 
infurance,  by  which  the  defendants  were  bound  .  Geo.  a. 
to  infurc  againft  any  lofs  happening  before  the 
30th  oi November^  1762,  free  trom  average.^ The  .  . 

F  4  ^fliip    ■■ 
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fhip  failed  from  Newcaftle  to  Copenhagen^  which 
is  ufu^lly  about  ten  days  voyage.  Sh^  was  foon 
after  taken  by  a  French  privateer,  but  ranfomed ; 
and  flic  then  proceeded  on  her  voyage  to  Coptn^ 
ha^en^  (as  was  proved  by  the  ranfomers)  in  a  bad 
condition.  She  was  never  heard  of  afterwardSy 
though  all  due  diligence  had  been  ufed  ;  and  (t* 
veral  (hips,  which  failed  after  her,  Were  proved 
to  have  arrived  fafe  at  Cepenhagen. 

Lord  Mansfield  told  the*  jury,  .that  this  evi-? 
dence  was  a  fufficient  ground  to  prtfurnc  that  ft»c 
periftied  at  fea,  unlefs  the  contrary  appeared. 
The  jury  accordingly  found  for  the  plaintiffs. 

I  have  not  been  able  to  find  any  regulation  in 
the  law  of  England^  or  the  ufage  of  nnerchants^ 
fixing  a  linhited  time,  within  which  the  aflbred 
may  demand  payment  for  his  lofs,  in  cafe  no  ac- 
counts arrive  of  the  Ihlp,  upon  which  infurance 
is  made.  Indeed,  from  the  nature  of  the  thing, 
what  (hall  be  a  reafonable  time,  in  fueh  eales^ 
muft  always  depend  upon  a  variety  of  obvious 
circumRar.ces.  I  undcfftiand*,  however,  a  prac-r 
tice  has  prevailed  among  iiifurcrs,  which  fecms 
^trafonable  enough,  that  a  Ihip  fliall  be  deenned 
lofV,  if  not  heard  of  in  fix  months  after  her  de- 
parture, (or  after  the  time  of  the  lafl:  intelligence 
from  her)  for  any  part  of  Eurapr  ;  and  in  twelve 
months,  if  for  a  greater  diftancc.  The  only  ob- 
jeflion  to  fuch  a  praftice  is,  that  the  latter  period 
dops  not  feem  fufficient  in  India  voyages.  How- 
ever, that  is  a  matter  for  the  infarct's  confidera- 

Salk.  2 J.  ^^^^  >  ^^^  ^^^"  ^f  he  ihould  pay  the  money  under 
a  miftake,  fuppofing  the  (hip  loll,  when  it  really 
is  not,  he  might,  as  we  fliall  fee  hereafter,  if  the 
infurcd  were  unwilling  to  refund,  recover  it  back, 

VJde  Pod,     in  an  aAion  fof  money  had  and  received  to  his 

chap.  20.         ufe* 

In  Spain  and  France,  this  matter,  however,  is 
not  left  to  uncertainty  >    but  the  time,    within 
which  fuch  lofes  may  be  demanded,  is  fixed  and 
jMagensjj.  afccrcaincd  by  cxprefs  regulations.     By  the  ordi- 
nances 
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ftanccs  of  the  former,  if  »ny  Ihip  infured  qu  ^oing  to, 
orcorplng  from  the  Indies  ^h  not  heard  of  in  a  vear 
2od  a  half  after  her  departure  from  the  port  wntre 
2ie  loaded,  it  is  declared  that  fhe  is,  and  (ball  be 
deemed  }oft ;  by  thofe  of  th^  latter  it  i$  faid,  that  t  Magcaa 
if  tKc  infured  receive  no  news  of  his  Hip,  he  \77;^ 

%  •      •  it  ^  Ord*  of 

m^y,  at  the  expiration  of  a  year  fpr  cgmmoo  ^^^  ,^. 
voyages,  reckoning  from  the  day  of  the  dcpar-  £ji.ait.5«, 
ture,  and  after  two  years  for  thofe  at  a  greater 
diftance^  make  his  ceHion  to  the  underwriters, 
und  demand  payment,   without  being   obliged 
to  produce  any  certificate  of  the  lola. 


CHAPTER   THE    FOURTH. 

Of  Lo0es   by   Capture  and    Det^ption  of 

Princes. 

CAPTURE,  $s  applied  to  the  fubjeft  of 
marine  infurances,  ipay  be  faid  to  be  a 
taking  of  the  (hips  or  goods  belonging  to  the 
fubjcfts  of  one  country,  by  thofe  of  another, 
when  in  a  Hate  of  public  war.  What  (hall  be 
^onHdered  as  a  capture,  fo  as  to  render  an  in^* 
ibrer  liable  under  a  policy,  infuring  againft  cap^ 
tufcs,  has  now  become  a  qucftion  of  very  iitde 
difficulty. 

The  law  upon  this  fubjeft  is  perfeftly  fettled  s  Burr.  694. 
IB  England  J  between  the  infurer  and  the  infured ;  i  ft  Point  v^ 
and  it  is  this,  that  the  (hip  is  to  be  con(idered  as  ^^,^*  ^^' 
loft  by  the  capture,  though  (he  be  never  con-      '  * 
demncd  at  all,  nor  carried  into  any  port  or  fleet 
of  the  enemy :  and  the  infurer  muft  pay  the  va* 
luc.    If,  after  a  condemnation,    the  owner  re- 
cover or  retake  her,  the  infurer  can  be  in  no 
other  condition,  than  if  (he  had  been  retaken  or 

recovered 
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recovered  bf fore  condemnation.  The  infurer  runs 
the  rifle  of  the  infured,  and  undertakes  toindcm- 
fyi  he  mufl:,.  tnerefore,  bear  the  lo/s,  adtually 
fuftained,  and  can  be.  liable  to  no  more.  So 
,  that  If,  after  condemnation,  the  owner  recovers 
the  ihip  in  her  complete  condition,  but  has  paid 
falvage,  or  been  at  any  expence  in  getting  her 
back,  the  infurer  muft  pay  the  lofs  fo  aftually 
tBdnr.  696.  fuftained.     No  capture  by  the  enemy  can  be  lo 

total  a  lofs,  as  to  leave  no  poffibility  of  a  reco- 
very.    If  the  owner  himfclf  fhould  retake  at  any 
29  Geo.  2.     tifne,  he  wHl  be  intitled  -,  and  by  a  late  act  of 
c  34-  f.  24.   parliament,  if  an  Englijh  fhip  retake  the  Veffcl 

captured,  either  before  or  after  condemnation, 
the  owner  i§  intitled  to  reftitution  upon  ftatcd 
falvage.      This  chance  does   not,  however,  fuf- 
pend  the  demand  for  a  total  lofs  upon  the  in- 
furer :  t)ut  juftice  is  doire,  by  putting  him  in 
the  place  of  the  infured,  in  cafe  of  a  recapture. 
FocciSeleaa      Thefe  principles,  which  arc  agreeable  to  the 
rcfponfa.        idcas  of  foreign  writers,  were  fettled  by  Lord 
^«^P-  34*       Mansfield^  and  the  whole  court  of  King's  Bench, 
2  Burr.  683.   in  Gq/s  againft  Withers^  (which  will  be  cited  at 

length  when  lye  come  to  treat  of  abandonment) 
and  which  have  never  fince  been  difputed.  It- 
has  likewife  been  held,  that  where  a  capture  has 
been  made,  whether  it  be  legal  or  not,  the  in- 
furers  are  liable  for  the  charges  of  a  compromifc 
made,  bondfide^  to  prevent  the  (hip  from  being 
condcrnned  as  prize.  It  is  true,  the  only  cafe  I 
have  been  able  to  find  to  this  point  is  a  nijt  friUi 
note ;  but  when  we  confider  the  high  authority, 
from  which  this. do<5lrine  is  taken,  and  that  the 
thing  in  icfelf  is  not  at  all  repugnant  to  the  ge^ 
neral  principles  of  the  law  of  infurance,  it  cer- 
tainly has  a  claim  to  our  attention. 
Bcrens  v.  It.  was  an  aftion  on  a  policy  of  infurance  on  a 

Kucker.  7)«/ri?  fhip,  called  the  T)'^,  and  it's  cargo,  at  and. 

I  Black.  3 1 3.  ffom  Saint  Euftatius  to  Amjlerdam^  warranted  a 
Dutch  fliip,  and  the  goods  Dutch  property,  and 
not  laden  in  any  French  port  in  the  IFeJi  Ihdies* 

The 
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The  cargo  was  w(5rth  12,000/.  and  was  infurcd 
at  a  premium  of  fifteen  guineas  per  cent,  which 
was  advanced  to  this  high  rate,  on  account  of 
the  number  of  captures,  made  by  the  Englijh^  of 
neutral  veffels,  on  fufpicion  of  illicit  trade,  and 
the  detention  of  thofe  veflcls,  by  the  proceed- 
ings in  the  courts  of  Admiralty.     The  defendant 
underwrote  82/.  of  the  plaintiflF's,  for  a  premium 
of  12/.  \%s.  3  J.     In  May  1758,  the  Ihip  was  at 
Saint  EuJlatiuSj  taking  in  her  cargo,  which  con- 
fifted  of  fugar    and  indigo,    and  other  French 
commodities,    which  were  put   on    board   her, 
partly  out  of  barks  from  fea,  partly  from  the  (hore 
oftheifland.     On  the   iSthof  ^»tf,   1758,  ihc 
failed  on  her  voyage  i  on  the  27th  Ihc  was  taken 
by  an  En%lifi>  privateer,  and  carried  into  Port/-'        ^ 
mouth.    On  the   ift  o(  Auguft^  the  failors  were 
examined  upon  the  (landing  interrogatories,  pre- 
fcribed  by  the  ftatute  29  Geo.  2.  c.  34.  and  the 
captain  entered  his  claim  in  the  Admiralty  court. 
In  OSober  1758,  the  claimants  were  cited  to  fpc- 
cify  what  part  of  the  goods  was  taken  from  the 
ihore  o(  Saint  Eujlatiusy  and  what  from  the  barks. 
Citation  was  continued  from  court  to'  court  till 
Fehruary  1759,  when  an  interlocutory  decree  was 
pronounced  for  the  contumacy  of  the  claimants 
in  not  fpecifying,  -and  that  therefore  the  goods 
fhould  be  prefumed  French  property.     There  was 
an  appeal  to  the  lords  commiffioners  of  prizes : 
but  as  many  caufes  flood  before  it,  as  the  market 
was  very  high,  and  as  the  cargo  was  in  part  pe- 
rilhable,  the  agent  of  the  owners  agreed  with  the 
captors,  to  give  th^m  800/.  and  cofls,  to  obtain 
the  reverfal  of  the  fentence.     The  reverfal  was 
had  by  confent,  and,  in  order  to  give  cofls  to 
the  captor,  it  was  decreed  by  confent,  that  there 
was  afufficient  caufe  for  feizure  j  and  thereupon 
cofls  were  decreed  to  the  captors,  and  reflitution 
of  the  cargo  to  the  owners  was  alfo  ordered. 
The  fhip,  when  reflored,  proceeded  to  Amfier^ 
.dam-,  and  after  her  arrival  there,  the  Chamber 

of 
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of  Infurances  in  that  city  fettled  the  average  of 
the  plaintifF  towards  the  loTi  and  expeaces  at 
14/,  3  J.  8  d,  occ^fioned  by  the  capture,  detention 
and  litigation  I  and  for  this  fum  the  a/ftion  was 
t^rought. 

Lord  Mansfield. — ^The  firft  queftion  ig,  wiie- 
ther  this  was  a  juft  capture  ?  Both  fentencec  ape 
out  of  the  cafe,  being  done  and  undone  by  con- 
fcnt.     The  capture  was  certainly  unjuft*     The 
pretence  was,  that  part  of  this  cargo  was  puc  on 
tso^rd  off  Senni  Eufiatius,  out  of  barks,  fuppoled 
to  come  frorn  the  French  iflands,  and  not  loaded 
irpmediately  froni  the  fliore*    This  is  now  a  fet- 
tled point  by  the  Lords  of  Appeal,  to  be  the  fanfie 
thing  as  if  they  had  been  landed  on  the  Dutch 
fbore,    and  then   put  on  board  afterwards;  in 
•which  cafe  there  is  no  colour  for  feizure.     The 
rule  is,  that  if  a  neutral  Aip  trade  to  a  French 
eolony,  with  all  the  privilejges  of  a  French  (hip» 
and  is  thus  adopted  and  naturalized,  it  muft  be 
looked  upon  as  a  French  (hip,  and  is  liable- to  be 
taken.    Not  fo,  if  fhc  have  only  French  produce 
on  board,  without  taking  it  in  at  a  French  port  1 
for  it  may  be  purehaled  of  neutrais. 
^     Second  question  is,  whether  the  owners  haiw 
afted  btmd  fide^  and  uprightly,    as  men   adin^ 
for  chemfclves,  and  upon  a  re^ifonable  footing  s 
fo  a$  to  make  the  expences  of  this  compromiie  n 
lofs  t6  be  borr>e  by  the  infurers.    The  order  «f 
the  judge  of  the  Admiralty  to  fpeclfy  was  iHogali 
crantrary  to  the  marine  law  and  the  tft  of  jparlia- 
menr,  whieh  is  only  decl^vtory  of  the  marine 
laWi  becaufe  Jf  they  had  fpecilSed,  it  couW  Jbc 
of  no  conie<j|uence,  according  to  the  pule  I  beibos 
meniioncd.     The  captors  were,  however,  in  feC- 
feffion  of  a  fentenee,  though  an  uc^fl:  one  :  aod 
a  court  of  appeal  cannot,  or  fddom  do<£s>  upon 
a  reverfal,  give  coAs  or  damages,  which  mtiie 
accrued  fubfequent  to  the  original  Ibntence  \  for 
thcfc  damages  arifc  from  the  fault  of  t%e  judge, 
ncsrt  of  the  parties.   Under  all  thefe  circumftancct, 

there* 
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iherefore^  the  owners  did  wifely  to  offer  a  com-' 
phnnift*  The  cafgo  was  worth  1  d^ooo  /.  the  ap^^* 
peal  was  bazardoiia  i  the  delay  certain.  Tne 
Dutcb  deputy  in  EngUfiJ  negotiated  the  compro* 
mifc ;  the  Chamber  of  Commerce  at  JmSirJam 
ratified  tt,  and  thought  it  feafonable*  Had  the 
whole  feotenGfi  been  totally  reverfed^  the  coft»  mxifi' 
hwt  til  heavy  on  the  owners^  I  therefore  think 
the  iofurera  liable  to  anfwer  this  average  lofi> 
which  was  fubmieted  t0|  in  order  to  aroid  a  total 
one.  The  jury  found  for  the  plaiotitf^  agreeably 
tt>  the  Abort  dire£lion. 

Bilt  though  the  law  upon  this  fubjeft  ts  fa 
clearly  deBned^  that  at  this  day  it  feems  almoft 
impoflible  to  raife  a  queftion^  yet  it  formerly  0c- 
cammed  much  doubt  and  litigation,  what  cfKrft- 
a  rccaptiire  might  hare  Upon  this  kind  of  con-** 
traft »  and  how  long  it  wa^  neceJBTary  for  goods 
to  remain  in  the  hands  of  the  enemy,  in  order  to 
dereft  the  original  proprietor  of  his  property  in 
caie  of  a  recapture* 

All  thefe  doubts  are  now  entirely  removed, 
and  can  never  again  be  agitated  in  this  country, 
between  all  infurer  and  infured ;  Lord  McnsfiiU^ 
for  himfelf  and  his  brethren,  having  declared,  in 
giving  judgment  in  Go/s  r.  fFitbers^  that  thefe  2  Burr.  695. 
queftioni  could  never  have  been  ftarted  in  poli^ 
cies  upon  real  interefty  bccaufe,  as  we  have  feen, 
they  never  could  have  varied  the  cafe.     But  wa-  Vide  begin, 
ger  policies  gave  rife  to  them  j  for  it  was  nccef-  of  thkChap. 
fary  to  fet  up  a  total  lofs>  as  between  third  per- 
font,  for  the  purpofe  of  theii'  wager,  though  in 
faB  the  Ihip  was  faft,  and  rcftored  to  the  owner. 
His  Lordibip  laid  down  the  fame  dodrine  in 
HmtUonr.  Aiendfz;  the  cohfcquence  of  which  iB^fr.  ii^Z. 
is^  that  as  wager  policies  are  now  exprcfsly  pfo-  »9  ^«^'  ^' 
hibitcd  by  ftatute,  ihcife  queftions  can  never  arife  ^*  ^' ' 
upon  a  policy  of  infurance. 

The  ortly  two  poffible  cafes,  in  which  they  can  z  Bnrr.  69J. 
be  material,  are  :   i  ft.  Between  the  owner  and  a 
neutral  perfon  who  has  bought  :he  capture  from 
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the  enemy :  and  idly,  Between  the  owner  and  rc- 
captor :  But  whatever  rule  ought  to  be  followed^ 
in  favour  of  the  owner,  againft:  a  recaptor  or 
vendee,  it  can  'no  way  afFedt  the  infurancc,  be- 
tween the  infurer  and  infurcd. 

Notwithftanding  this  point  is  now,  as  far  as 
relates  to  our  prcfent  enquiry,  no  longer  a  fub- 
jeft  of  uncertainty,  it  cannot  but  afford  plcafure 
CO  the  mind,  and,  I  tnSty,  it  will  not  be  confi- 
dered  as  impertinent^  to  trace  the  opinion  of  fo- 
reign writers  upon  this  queftionj  and  to  ft^te 
briefly  feveral  cafes  which  have  been  decided 
in  our  courts  of  law  here,  upon  capture  and  re- 
capture, previous  to  the  ftatute  of  19  Geo.  2. 

It  fecms  to  be  generally  agreed  by  foreign 
writers,  that  it  is  not  every  taking  and  fubfequent 
poffeiTjon  under  that  taking,  which  will  confti- 
tute  a  capture  in  the  legal  fcnfe  of  the  word, 
or  make  it  become  the  property  of  the  captor  ; 
but  that  there  mufl  be  a  firm  poflcflion.     In  this 
they  all  agree ;  but  what  Ihall  be  fuch  a  poITedion, 
as  to  veft  the  abfolute  property  in  the  captor,   is 
fo  much  a  rqatter  of  doubt,  that  it  is  difficult  to 
2  Burr.  693.  find  two  writers  of  the  fame  opinion.     Upon  this 
*    fubjedt,  various  lines  have  been  drawn  by  arbi- 
trary rules,  partly  from  policy,    to  prevent  too 
cafy  difpofitions  to  neutrals;    and  partly   froin 
equity,  to  extend  the  Jus  fojtliminii  in  favour  of 
the  owner.  .  And  it  is  not  to  be  wondered  at, 
that  there  is  fo  great  an  uncertainty  and  variety 
of  notions  amongft  the  writers  on  this  fubjeft, 
about  fixing  a  pofitive  boundary  by  the  mere 
force  of  reafon,  where  the  fubjeft  matter  is  arbi- 
trary, and  not  the  objeft  of  reafon  alone. 
Grotiusde  Grotius  is  of  opinion,  that  .the  captor  (hall  be 

jure  bdli,  faid  to  have  the  property  in  him,  as  foon  as  the- 
hb.  3.  c.  6.  former  owner  (hall  have  loft  the  hope  of  reco- 
very, and  the  ability  to  purfue,  and  that  pro- 
perty (hall  then  be  faid  to  ht' taken^  when  it  is 
brought  within  the  enemy's  fortrcfs.  Whence  it 
fallows  as  a  confcqucnce,  thar  in  marine  captures, 
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thecafpture  (hall  -be  deemed  complete,  when  the 
fcipsbr  goods  taken  ftiall  be  brought  within  the 
harbours  or  ports  of  the  enemy,'  or  to  that  place 
where  their  whole  fleet  is  ftationed  ;  for  then  the 
recovery  may  be  dcfpaircd  of.     But  by  a  more 
recent  law  introduced  among  the  European  na- 
tions, it  feems,  that,  that  only  is  deemed  a  cap- 
ture, which  has  been  twenty-four  hoUrs  in  the 
pofleflion  of  the  captor.     The  former  part  of  this 
opinion,  I  find,  was  adopted  in  a  cafe  in  March's  March  iib. 
Reports,  where  it  is  faid,  that  the  property  is  not 
altcrred,  unlcfs  it  be  brought  i^fra  prafidia  of  the 
enemy  :  and  fome  nations  have  made  twenty-four 
hours  quiet  poflTeflion  by  the  enemy^  the  criterion 
of  their  judgment.     Thus  by  the  ordinances  ofOrd.ofLew. 
Ltwis  the  Fourteenth  it  is  declai^edi  that  if  any  ^-  34*  a^^-^- 
of  the  (hips  of  French  fubjefts  bic"  retaken  from 
their  enemies,    after  having  been    twenty-four 
hours  in  their  hands,.^they  Ihall  be  good  prize  ; 
and  if  it  be  before  tWenty-four  hours,  they  Ihall 
be  reftored  to  'the'bwiiersi  with  all  that  is  in 
them,  and  one  third  fhall  be  given   to  the  (hip 
that  retakes  them.     Bynkerfioeky  however,  ftates  Bynkcrfho<?k 
the  opinion  of  GrotiuSy  controverts  it  with  much  q^f  *^'  P^^'^- 
ability,  and*  feems  to  think,  that  the  /pes  rtcupe-  ^^^^* 
rands  is  the  ground  on  which  the  queftioti  is  to 
be  decided.     He  mentions  the  opinion  of  fome 
writers,  who  think,  that  it  is  ncccflary  for  the 
Jhip  to  have  arrived  in  the  enemy's  port,  to  have 
been  condemned,  to  have  failed  out  again}  and 
arrived  in  a  friend's  port,  before  the  properoy 
can  be  faid  to  be  changed.     Roccus  rather  ftatqs  Roccus  Not. 
the  various  opinions  of  others,  than  aflerts  one  66. 
of  his  own;  but  he  feems  to  lean  to  the  idea,  ^  Black, 
that  it  is  neceflary  to  bring  the  fhip  within  the    ""^*  ^ 
confines  of  the  captor,  and  to  keep  it  there  a 
night  in  fafe  cuftody.     But  as  was  faid  by  Lord  2  Burr.  694. 
Mansfield,  all  thefe  circumftances  are  very  arbi- 
triry,  and  therefore  are  generally  exploded. 

By  the  marine  law  of  Efiglandy  as  pratlifed  in  2  Burr.  694. 
the  court  of  AdmiraIty,prcvious  to-  the  pafling  of 

any 
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any  aft  of  parliament^  which  commanded  reftU 
tucion,  or  fixed  the  rate  of  falragei  it  was  hcld^ 
that  the  property  was  not  cbang€d  fo  as  to  bar 
the  owner,  in  favour  of  a  vendee  or  recaptor^  till 
there  had  been  a  fentence  of  condemnation. 
Agreeably  to  this  principle,  judgment  was  given 
in  that  court,  decreeing  reftitution  of  a  ihip  re* 
taken  by  a  privateer,  though  flie  had  been  four* 
teen  weeks  in  the  enemy's  pofleilion.  Another 
cafe  alfo^  upon  the  fame  principle,  was  decided 
againft  the  vendee  after  a  long  poflefiion,  two 
ialesy  and  feveral  voyages. 

Thus  (lands  the  marine  law  of  England^  by 
which  it  appears,  that  the  jus  pofiliminii  continues 
till  condemnation,  whichj  by  the  aft  of  parlia* 
ment,  about  to  be  quoted,  is  extended,  and  now 
continues  for  ever. 
39  Geo,  2.  It  ia  enaftedi  and  a  finiilar  provision  had  been 
c  34.  f,  24.  made  by  the  1 3th  of  George  the  Second,  chap«  44 

'^  That  if  any  fhip,  ve^el,  or  boat,  taken  as 
'^  prize,  or  any  goods  therein,  (hall  appear,  and 
*'  be  proved  in  the  Admiralty  court,  to  have  be- 
'^  longed  to  any  of  bis  majefty's  fubjeftsj  whi^h 
*^  were  before  taken  by  any  of  his  majefty's  enemies 
and  at  any  time  afterwards  retaken  by  any  of 
his  majefty's  (hips  of  war,  or  any  private  man 
of  war,  or  other  ihip,  veiTel,  or  boat^  under 
his  majefty's  proteftion  and  obedience,  that 
then  fuch  (hips,  vefTels,  boats^  and  goods, 
(ball  in  all  cafes  be  adjudged  to  be  reftore<i,  and 
(hall  be,  by  decree  of  the  faid  court  of  Admi« 
ralty,  accordingly  reftored  to  the  former  owners, 
^^  they  paying  in  lieu  of  falva^e,  if  retaken  from 
"  the  enemy  by  one  of  his  majefty's  (hips  of  w<tr> 
one  eighth  part  of  the  true  value  of  the  pro- 
perty reftored  :  and  if  retaken  by  a  privateer, 
or  other  (hip,  before  it  has  been  in  the  pof* 
**  feffion  of  the  enemy  twenty- four  hours,  onc- 
*'  eighth  part  of  the  true  value  of  fuch  goods  j 
^^  and  if  it  has  been  in  the  pofleflion  of  the  enc- 
**  my  above  twenty-four,  and  under  forty-eight 

*'  hojurs, 
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^*  hourly  a  fifth  part  thereof;  and  if  above  forty- 

*  eight  and  lindcr  ninecy-fix  hours^  a  third  part 
"  thereof;  and  if  above  ninety-fix  hours,  a  moiety 
"  thereof;  all  which  payments  are  to  be  made  to 
"  any  privateer  or  other  fliip,  without  any  deduc- 

*  tion:  and  if  (uch  fhtp^  fo  retaken,  (hall  appear  to. 
"  have  been  fet  forth  by  the  enemy^  as  a  man  of 
"  war,  the  former  owners  fliall  pay  for  falvagc  a 
"  moiety  of  the  true  value  upoh  the  recovery 
*'  thereof' 

From  hence  it  is  clear,  that  by  the  marine  lawr 
received  and  praAifed  in  Enpand,  there  is  no 
change  of  property,  in  cafe  of  a  capture,  before 
condemnation,  and  that  now  by  the  aft  of  parlia- 
ment juCt  recited  in  cafe  of  a  recapture,  tbc 
jus  pofiliminH  continue^  for  ever.  However,  a$ 
has  been  alr^^ady  faid,  the  change  of  property  i% 
mot  at  all  material  as  between  the  infurer  and  in- 
fured,  upon  policies  of  real  intermit,  which  are  the 
only  policies  that  can  now  by  law  be  effefted. 

J  proceed  then  to  ftate  the  cafei,  which  were  de- 
termined upon  this  point,  on  wager  poJiciest  pre^* 
vious  to  the  aft  of  parliament,  probibicing  fuch 
iafurances. 


appeared  to  be,  that  the  plaiotifThad 
taiD  fum  of  money  upon  a  ihip,  called  the  Rusb^ 
IB  a  certain  voyage,  in  which  ft)ip  the  plaintiff  was 
found  not  to  he  at  all  interefied.  It  happened  that 
this  (hip  was  taken  by  the  enemy»  and  kept  in 
their  poflcflion  for  nine  days,  and  then  before  it 
was  carried  infra  prafidia^  it  was  retaken  by  an 
tngUJb  man  of  war.  Upon  thefe  fafts,  the  ouef- 
tion  was>  whether  or  not  this  was  fuch  a  tai;:ing 
2S  (hould  enable  the  plaintiff*  to  recover  the  fum 
ioAjncd  ^ainft  the  defendant. 

After  argument,  the  court  feemed  to  think 
(but  a  fecond  argument  was  ordered,  which  does 
not  appear  from  any  reporter  ever  to  have  been 
made)  that  the  defendant  was  intitled  to  judgment. 

G  Upon 


82  OF   LOSSES    BY    CAPTURE 

iBarr.  695.       Upon  this  cz,(c  Ijovd  Mansfield  has  obfcrvcd, 

that  the  man  of  war,  which  retook  the  (hip, 
brought  her  ihto  the  port  of  London,  and  reftorcd 
her  to  the  owner  upon  reafonable  redemption; 
that  this  appears  from  the  fpecial  verdidb,  al- 
though it  is  not  ftated  in  the  printed  cafe  $  and 
then3  as  the  owner  did  not  abandon  the  fhip,  he 
could  only  have  come  upon  the  infurers  for  the 
redemption  ;  and  no  queftipn  could  have  arifea 
upon  the  change  of  property.  Befides,  the  po- 
licy being  intercft  or  no  intereft,  without  benefit 
of  falvage,  the  queftion  arofe  upon  the  terms  and 
meaning  of  the  wager.  But  that  cafe  was  not 
determined. 
Depaiba  v.  This  alfo  was  an  aftion  of  qffumfjit  on  a  policy 
Ludlow.  Qf  infurancc,  where  the  defendant  infured  the 
Rep!^^6o.  plaintiff,  intereft  or  no  interefty  agairift  all  enemies, 
^  *  pirates,  takings  at  fea,  and  all  other  damages 
whatfocver.  And  upon  trial  it  appeared,  that 
the  fhip  was  taken  by  a  pirate  o(  Sweden,  and 
was  in  his  poflTeffion  for  nine  days,  and  was  then 
retaken  by  ^  Englifh  man  of  war,  and  after  the 
fuit  commenced,  was  brought  into  Harwich. 
The  queftion  was,  whether,  in  fuch  a  cafe,  the 
defendant  was  refponfible. 

It  was  determined  for  the  plaintifi^.  But  al- 
though it  was  objefted,  that  the  infurer  was  only 
refponfible,  where  the  plaintiff  had  a  property, 
and  that  the  term  of  infuring,  intereft  or  no  inte- 
reft, was  introduced  fince  the  Revolution ;  yet  it 
was  faid,  that  fuch  infurafice  was  good,  and  the 
import  of  it  is,  that  the  plaintiff  has  no  occafion 
to  prove  his  intereft,  and  that  the  defendant  can- 
not controvert  it.  And  though  the  (hip  was  here 
retaken,  yet  the  plaintiff  received  a  damage,  for 
his  voyage  was  interrupted ;  and  the  queftion  is 
not,  whether  the  plaintiff  had  his  (hip,  and  did 
not  iofc  his  property,  but  what  damage  he  fuf- 
tained. 
i  Burr.  69 J.        Lord  Mansfield  has  alfo  obferved  upon  this  cafe, 

that  it  was  a  wager  policy,   and  the  property 
3  could 
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could  not  be  changed,  for  there  was  then  no  war 
or  declaration  of  war ;  that  the  court  held,  that 
as  the  fhip  was  once  taken  in  fad,  the  event  had 
happened,  though  (he  was  afterwards  recovered. 
His  Lord/hip  faid,  that  the  fame  obfervations 
were  applicable  to  the  cafe  of  Pond  v.  King. 

That  was  an  adtion  on  a  policy  of  infurance  up-  Pondv.King. 
on  the  Salamander  privateer  (of  which  the  plain-  »  ^i^C  191. 
tiff  was  part  owner;  from  the  Downs  to  any  port  ?J       "^ , 
or  place  where  (he  fhould  fail  for  three  months  .^ij  edit.302. 
from  the  ift  of  Decemiery  1744,  intereji  or  no  in^ 
ttreji^  free  from  average,  and  without  benefit  of 
falvage ;  the  infurance  was  againll  fuch  perils  as 
arc  ufually  mentioned  in  policies  :  the  breach  af- 
figned  is,  that  the  Salamander  was  taken  by  a      ^ 
French  fhip  of  war  within  the  three  months,  and 
was  wholly  loft,  whereby  fhe  could  not  profecute 
her  voyage  or  cruifc.     The  jury  found  a  fpecial 
verdift,  ftating,  that  the  Salamander  was  taken 
by  a  French  fhip  of  war  within  the  three  months ; 
that  1 17  of  her  men  weie  taken  out  of  her,  and 
carried  into  France,  and  her  guns  taken  out,  and 
that  fhe  remained  in  the  polTciTion  of  the  enemy 
from  four  o'clock  in  the  afternoon  of  the  2d  of 
February  till  five  o'clock  in  the  afternoon  of  the 
5th  of  February ;  that  before  fhe  was  carried  into 
any  port,  fhe  was  retaken  by  an  Englijh  privateer, 
and  by  the  captain  of  the  privateer  kept  eight 
days  upon  the  high  feas  without  failing,  and  at 
the  end  of  eight  days  the  captain  of  the  privateer 
took  a  French  prize,  and,  together  with  her  and 
the  Salanmndery  endeavoured  to  come  into  fomc 
Englijb  port,  but  the  wind  not  permitting,  he 
carried  them  into  Lijhon :  that  the  Salamander  re- 
mains there  for  the  benefit  of  thofe  to  whom  fhe 
belongs  ;  that  the  plaintiff  is  interefted,  exceed- 
ing the  furh  infured  j  that  the  fhip  was  prevented 
from  finifliing  her  three  months  cruife  by  the  cap- 
ture, but  that  fhe  wa«  a  living  fhip  at  the  end 
of  three  months  :  that  Lijbon  is  a  neutral  port  j 
that  the  mafter  of  the  privateer  obtained  a  decree 

G  2  in 


84  OF  LOSSES   ftY   CAPttfft^ 

in  the  court  of  Admiralty  at  Gikraltar^  that  tht 
(hip  fhould  be  rcftored  to  the  owners^  on  pay* 
ment  of  one  third  part  for  falyage. 

Lord  Chief  Jufticc  Lefy  after  two  argumeotSi 
delivered  the  unanimous  opinion  of  the  whole 
court :  The  queftion  is^  whether  the  capture  of 
this  (hip,  which  was  never  carried  infra  fr^Jiiia 
boJHs  before  fhe  was  retaken,  and  upon  the  mat* 
ter  as  found  by  the  verdi6V,  (hall  be  conftdered  as 
a  total  lofs,  fb  as  to  entitle  the  infured  to  recover 
the  whole  fum  infured.    And  although  by  the 
civil  law  it  m^y  not  perhaps  be  adjudged  a  total 
lofs,  yet  the  rules  of  that  law  are  not  to  govern 
us,  but  Mre  muft  give  our  judgment,  according 
to  the  common  Uw  of  England^  and  upon  this 
agreement  between  the  parties»  whofe  intention 
appears,  and  muft  gpide  us.    By  the  civil  law, 
there  mufl:  be  a  total  lofs  to  entitle  the  afiured  to 
recover,  but  the  policy  in  this  cafe  extends  V9 
captures  and  other  accidents.    The  meaning  of 
the  parties  here  is  plain ;  the  infured  paid  Kit 
premium  in  confideration  of  the  infuret^a  under* 
taking,  that  the  Salamander  (hould  cniife  fafely 
during  three  months ;  the  jury  have  fomid  that 
ihc  was  difabled  from  profecuting  her  cruife  for 
three  months.     We  are  all  of  opinion  for  the 
plaintiflT,  and  that  this  is  not  an  avers^c,  but  a 
total  lois  to  the  infiired :  the  infurance  is  to  be 
underftood  for  the  voyage  of  three  montttt,  and 
in  common  fenle  it  cannot  be  otherwife  s  fo  that 
as  foon  as  the  voyage  is  broken  or  interrupted,  it 
.  is  at  an  end.     Safety  during  the  three  months  is 
what  is  meant  i  but  it  appears  that  the  fliip  was 
taken  and  detained  within  that  timej^  and  that  the 
plaintiff  was  hindered  in  his  crui(e ;  and  this,  by 
our  law,  is  a  total  lofs  to  the  plaintiff.    I  have 
avoided  faying  any  thing  whether  this  wa$  a  prise 
or  not,  as  being  never  carried  infra  fir^dia  b^i/Hs, 
becaufe  we  are  all  of  opinidn,  that  thi^  is  a  total 
lofs.    Judgment  for  the  plaintiff. 

In 
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In  the  cftfe  of  Smicct  v.  Franco^  the  pkintifF  Spencer  v. 
had  caufcd  himfcli  to  be  infured  on  the  Prince  Fnnco, 
FrtJerici,  from  Vira  Cruz  to  London^  inUreJl  or  ^A^^^ 
$e  interfj^,  free  of  ayerggej  and  without  bentfit  p^  ,I|^^' 
offalvage.    The  ftip  wA$  Bfcerwards  ftized  by  Lex,  Marc! 
<Mt)er  of  the  viceroy  of  Mexico,  and  the  Spaniards  red.  4th  edit. 
turned  hw  into  a  oian  of  war,  cdled  the  Saint  3^^* 
Philip,  and  fent  her  as  commodore^  with  a  fqua^ 
droii  of  Spanip  men  of  war,  to  the  Havannab^ 
they  having  firft  taken  out  the  South  Sea  com- 
pany's ara)$»  ahd  made  feyel'al  alterations  in  her^ 
and  there  was  a  T^ar  between  England  and  Spain^ 
and  Gibraltar  was  actually  beHeged  by  the  Spa- 
maris.     The  defendants  proved  the  figning  of 
preUminary  articles  of  peace  before  the  feizure  of 
the  lbip»  and  therefore  infxfted^  that  this  feizure 
did  not  alter  the  property,  and  confequently  the 
defendants  were  not  Yve^lt :  for  if  the  property 
was  not  alteredj  this  infurance  made  by  the  plain*- 
6S^  who  had  ih>  intereit,  cannot  bind,  as  no« 
thing  comes  within  the  policy  but  a  total  lofs  : 
and  though  there  be  thofe  general  words  in  the 
policy,  rffiraint,  or  detainment  of  princes.  Lord 
Chief  Juftice/£irif9iV4^  declared,  that  a  war  might 
begin  without  an  aftual  declaration  or  proclama- 
tion, as  in  this  caie,  by  laying  fiege  to  Gibraltar^ 
a  garriiba  town  i  that  as  a  war  may  begin  by 
hqltilities  only,  fo  it  may  end  by  a  ceflation  of 
arms ;  and  thefe  preliminary  articles  beinff  figned 
before  the  feizure  of  the  fliip,  and  there  oeing  a 
ceflation  of  arms,  he  thought  the  (hip  being  ta-. 
ken  afterwards,  not  to  be  a  taking  by  enemies, 
nnlefs  the  jury  took  the  caption  to  begin  fronri 
the  time  the  South  Sea  arms  were  feized,  whicii 
Was  before  the  articles :  that  fuppofing  the  fliip 
not  taken  by  enemies,  whether  his  detention  for 
near  the  fpace  of  a  year  was,  in  this  fort  of  po- 
licies,   miz.   intereft  or  no  intereft,   a  detention 
within  the  policy ;  or  whether  in  fuch  policies  the 
iufurcrs  are  ever  liable,  but  in  cafe  of  a  total  lofs  s 
and  if  fo,   this  ihip  being  afterwards  reftored, 

G  3    •  then 
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then  he  direfted  the  jury  to  find  for  the  defen- 
dants, which  they  accordingly  did. 
Dean  v.  ^^  another  cafe,  the  infurance  was  on  goods 

Dicker.  by  the  DurJIey  galley,  intereft  or  no  interefiy  at  and 

2Sira.  i2fo.  from  Jamaica  to  BriJloL     In  her  paffage  fhe  was 

taken  by  a  Sfanijh  privateer,  and  carried  into 
Moresy  a  port  in  Spaitiy  kept  eight  days,  and 
then  cut  out  by  an  Englijh  Ihip.  The  plaintiff 
infixed,  that  this  infurance,  though  on  goods, 
was  to  be  confidered  as  a  wager  on  the  bottom  of 
the  fhip  J  and  therefore  brought  his  aftion  for  a 
total  lofs.  The  defendant  faid,  that  by  the  ftat. 
of  13  Geo.  2.  c.  4,  the  (hip  is  to  be  reftored  to 
the  owners  upon  paying  falvage,  and  confequently 
this  is  only  an  average  lofs  ;  and  the  plaintiff  can 
only  recover  upon  a  total  one.  Lord  Chief  Juf- 
tice  Lee  held,  that  the  plaintiff  ought  to  recover: 
for  this  is  a  wager  upon  a  total  lofs  in  the  voyage, 
and  here  has  happened  one;  for  being  carried  into 
port  and  detained  eight  days  makes  one.  Where  the 
policy  is,  "  intereft  or  no  intereft  y^  the  provifions  of 
theaft  in  cafes  of  valued  policies  cannot  take  place. 
The  aft  does  not  declare  that  the  property  is  not 
gone  by  fuch  a  capture,  but  only  provides  for 
rcfloring  the  fhip  to  whom  it  did,  and  Ihall  be 
proved  to  have  belonged.  He  faid,  it  might  be 
otherwife,  where  the  (hip  was  recaptured,  before 
it  was  carried  infra prdftdiuy  or  in  cafe  of  goods 
aftually  on  board,  and  upon  a  valued  policy. 
Whitehead  An  infurance  was  made  on  the  Difpatcb  galley, 
y.  Bance.  intereft  or  no  interefty  free  of  average,  6?f.  from 
f>.  R.  Mich  Jamaica  to  Hull,  In  her  voyage  ftic  was  taken 
;  •^^'  by  a  French  privateer,  and  carried  to  Hamburgby 

and  after  being  twelve  days  in  the  hands  of  the 
enemy,  (he  was  retaken  by  an  Englift>  (hip,  and 
brought  to  London  \  where  fhe  was  adjudged  to 
be  reflored  to  the  owner,  paying  falvage.  The 
owner  fold  the  fhip,  and  paid  the  falvage.  '  An 
aftion  being  brought  on  the  policy,  it  was  held 
to  be  a  lofs  of  the  voyage  5  and, a  verdift  was  gi- 
ven accordingly. 

^    '     ',  Thcfe 
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Thefc  cafes  have  been  laid  before  the  reader, 
without  any  comments,  except  fuch  as  have  oc- 
curred from  time  to  time  to  Lord  Mansfield^  as 
he  has  had  occafion  to  mention  them  ;  and  it  was 
the  Icfs  neceflary  to  obfcrve  upon  each  particular 
cafe,  as  one  general  obfervation  is  applicable  to 
all^  namely,  that  they  were  not  policies  upon 
nal  irJerefi.  Let  it  fuffice  then  to  repeat,  thatj^ 
at  this  day,  in  cafes  of  capture,  the  underwriter 
is  immediately  refponfible  to  the  infured.  But  if 
the  Ihip  be  recovered  before  a  demand  for  in- 
demnity, the  infurer  is  only  liable  for  the  amount 
of  the  lofs  adtually  fuilained  at  the  time  of  the 
demand  :  or  if  the  (hip  be  rcftored  at  any  time 
fubfcquent  to  the  payment  by  the  underwriter, 
he  (hall  then  ftand  in  the  place  of  the  infured, 
and  receive  all  the  benefits  and  advantages  re^^ 
fulring  from  fuch  reftitution.  All  thefc  regula- 
tions certainly  have  their  foundation  in  the  great 
principles  of  equity  and  juftice ;  an  obfervation 
which  muft  be  obvious  to  every  one  who  recol- 
lefts,  that  a  policy  of  infurance  is  nothing  more 
than  a  contract  of  indemnity. 

Having  thus  endeavoured  to  explain  the  na- 
ture of  captures  by  an  enemy,  as  far  as  they  afFeft 
the  fubjeft  of  infurances,  I  proceed  now  to  treat 
of  loflcs  arifing'from  another  fpecies  of  capture, 
namely,  by  detention ;  a  part  of  our  enquiry 
which  will  not  demand  a  long  or  tedious  difcuf- 
fion.  The  underwriter,  by  the  exprcfs  terms  of 
his  contract,  is  anfwerable  for  all  lofs  or  damage 
arifing  to  the  infured,  *^by  the  arrejisy  reftraints, 
"  and  detainments  of  all  kings y  princes y  andpeopUy 
"  of  what  nation,  condition,  or  quality  wbatfo^ 
''ever:' 

The  only  queilion  then  is,  what  fhall  be  con-* 
fidcred  as  fuch  detention  :  And  indeed  the  word« 
wfed  are  fo  large  and  comprehenfive,  as  hardly  to 
admit  of  a  doubt  even  upon  that  head.  The 
learned  Roccus  is  of  opinion,  ^^  ut  Ji  merees  cap  a  Roccm  de 
^'  a  potejlate,  feu  judice  jnftitiam  adminiftrante  in  *^^^  ^01.5+. 

9  4  *'  illo 
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"  illo  loco.  Mi  a  fopulo^  aut  sh  olid  quicnnque 
^*  fcrhnd  per  vim^  aSfyue  pntii  folutiom^  teviMium 
<'  ajftcuratores  [olverk  aftim/Uionem  JomiHis  mer^ 
'^  iiumy  faSld  prius  pir  dominos  minium  ifffi^tn  sd 
^^  hen^cium  i^'ecnyaterum  pro  ruupirgndis  ilUs  m^r^ 
Not,  6^.        '^-  cihus^   vil  prttio  ipforum  s  iapientiius*^*      In 

another  place  he  fays^  ^'  Rigis  ^  prin€lpu  faSnm 
^^  (onnumiratur  intir  ci^fus  foriuiPos  \  i4to  fi  rem  i^ 
^^  princips  reiineant  nsvem  omraiam  frumcnto  M 
^*  caijfd  piMurU^  quaproptif  navu  n$H  poiuerii /rM-' 
*'  menta  aJporUn  ad  i$(um  d^inaiumy  PenmiMr  4ff^ 
**  /ecuratores^** 
Maljne  xio.      Mafyne  lays  down  the  law  to  he,  that  the  lA- 

furers  are  liable  for  all  loiSss  by  afrtftsj^  detain* 
n^eotSi  &i.  happening  both  in  time  of  war  a&4 
p^ace,   connmicted  by  the  public  authoriiy  of 
a^qn*.  696.  princes.    And  Lord  MMifitld  has  laid,  that  the 
infured  may  abandon  in  cafe  merely  of  an  arreft 
or  embargo  by  a  prince^  not  an  ^emy;  and 
confequdntly  fuch  an  arreft  is  a  lofa  within  the 
meaning  of  (he  word  diitntion. 
J.ex  Merc.  ^       An  embargo  Is  an  arreft  laid  oci  (hips  er  xxttu 
red.  4th  edit,  chandize  by  publick  authority,  or  a  profaibittoti 
^^9*  of  ftate  cotmnonly  iflued  to  prevent  foreign  iliips 

from  puttifig  to  fea  in  tinn^  of  war^  and  ibortetimet 
alio  to  exclude  them  from  entering  our  porti« 
This  term  has  alfo  a  more  cxtenfiv^  figaifictttiofi« 
for  (hips  are  frequently  detaiited  to  ferve  a  prince 
in  an  expedition^  and  for  this  end  have  their  load- 
ing taken  oiit>  wi{ho\K  any  reg^  to  the  colour! 
they  bear»  or  the  princes  to  whofe  fub}e£b  tbe}^ 
belof^g.    The  legality  of  fuch  a  meafure  has  been 
doubted  by  fome,  but  it  is  certainly  conformable 
Grot,  dejiire  to  the  law  of  nations^  for  a  prince  in  diftrefe  tO| 
belli,  lib.  2.  niake  ufe  of  whatever  vefTcls  he  finds  in  his  ports; 
cap.  2.  f.  10.  ^j^^j  j^j^y  ^^rttriij^jc  to  the  fucccis  of  his  enter-: 

iBIack«Com.  prize.    Embargoes  laid  en  &if^ing  in  the  ports 
?79*  of  Gt^at  Brit  am  y  by  K>yal  proclamation  j  in  timt 

of  ^ar,  are  ftri^^ly  kgal>  and  will  be  eaually 
binding,  as  an  adlof  parliameata  becaufe  hich  a 
proclamation  is  founded  on  a  prior  law,  namely, 

4  that 
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thtt  the  kiDg  may  prohibit  any  of  his  fubjefta 

horn  leaving  the  realm.    But  in  times  of  peace 

the  power  o?  the  king  of  Creaf  Britain  to  lay  fuch 

jtftraints  is  doubtful ;  and  therefore  where  fuch  a 

proclamation  iffued  )n  the  year  I766>  although 

abfolutely  neceffary  for  the  prevention  of  a  dearth. 

in  this  country^  it  was  neceifary  to  procure  an  ^Geo.  3.0.7, 

aft  of  the  legiflature  to  indemnify  thofe  who  ad* 

yifed,  or  who  afted  under,  that  proclamation^ 

But  to  return  to  our  fubjeft. 

In  cafe  of  detention  by  a  foreign  power,  iMagcns^y^ 
which  \n  time  of  war  may  have  feized  a  fliip  at 
ica,  and  carried  it  into  port .  to  be  fearched  for 
enemy's  property,  all  the  charges  confequent 
thereon  muft  be  borne  by  the  underwriter :  and 
whatever  cofts  may  arife  from  an  improper  dt^ 
temion,  muft  always  fall  upon  them. 

This  was  held  by  miUsy  Jfilmrft,  and  Bulkr^  Saloocd  v, 
juftices,  ia  the  abfence  of  lird  MamJieU,  in  a  i°^^^**J^ 
cafe,  the  circumftances  of  which  arc  as  follows  i  ^*  GeoTa^ 
It  was  an  infurance  on  the  (hip  Tbt>ss,  a  neutral 
ihip  1  and  upon  the  trial,  a  fpecial  cafe  was  re- 
ferved  for  the  opinion  df  the  court,  ftating :  that 
the  pUuntiffs  were  Tufian  fubjefts,  refident  at 
Legbam,  Ible  owners  of  the  ihip  Tbttisy  which 
fiuled  from  Lethorn^  and  was  captured  by  a  Sfa-^ 
mjb  fliip  off  the  coaft  of  Barbary^  with  neutral 
goods  on  boaitl,  configned  to  L§nd(m.  She  was 
Condemned  as  prize  in  the  court  of  Vice  Admi-^ 
ralty  in  Spaitiy  which  (cntence  was  reverfed ;  but 
upon  another  appeal  to  a  fuperior  court,  the  lat- 
ter fentence  was  alio  reveHed,  and  the  former 
confirmed.  The  grounds  of  condemnation  were 
two:  ift*  That  the  ihip  S'betis  rcfufed  to  be 
fearched,  and  refifted  with  force,  having  fired  at 
the  SpMtjb  ihip :  2d]y.  That  ihe  had  no  charter 

{>arty  on  board.  The  captain  of  the  Tbitis  an- 
wei^  thefe  two  grounds:  lil.  that  he  refifted 
and  fired,  bccaufe  the  Spattiard  hailed  him  under 
falfe  colours :  2dly.  that  he  had  taken  the  good^ 
on  board  by  the  piece,  and  had  not  freighted  his 

ihip 
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Ihip  to  any  individual ;  in  which  cafe  a  manifcfta 
was  fufficicnt  without  a  charter  party.  The  fcn- 
tence  of  the  laft  court  of  appeal,  although  it 
condemns,  admits  the  neutrality,  for  h  ftates 
the  veffel  to  be  "  a  "Tujcan  Jhip:*  The  laft 
ground  relative  to  tht  charter  party  was  not  in- 
fifted  upon.  Upon  the  other,  the  three  learned 
judges  above  mentioned  were  of  opinion,  that  a 
neutral  (hip  is  not  obliged  toftopto  be  fcarched; 
that  the  captain  had  not  been  guiky  of  barratry ; 
that  the  fearchex  ftops  a  neutral  (hip  at  his  peril ; 
that  this  was  to  be  confidercd  as  a  cafe  of  impro- 
per detention,  and  confequently  that  the  plain- 
tiff upon  this  policy  was  entitled  to  recover. 

But  though  an  underwriter  is  liable  for  all 
damage  arifing  to  the  owner  of  the  (hip  or  goods 
from  the  reftraint  or  detention  of  princes,  yet  that 
rule  fhall  not  be  extended  to  cafes  where  the  in- 
fured  fhall  navigate  againft  the  laws  of  thofe 
coun  tries  >  in  the  ports  of  which  he  may  chance  to 
be  detained,  or  to  cafes  where  there  (hall  be  a 
2  Vcm.  176.  feizure  for  non-payment  of  cuftoms.     This  was 

fo  ruled  by  Lord  CommilTioner  Hutchins  in  Chan- 
cery, in  the  year  1690:  and  the  reafon  of  it  is 
obvious,  becaufe  there  is  a  grofs  fraud  on  the 
part  of  the  owner  of  the  property  infured  ;  and  no 
man  (hall  take  advantage  of  his  own  mifconduft* 
If  indeed  any  of.  thofe  aAs  were  committed  by 
the  matter  of  the  (hip,  without  the  knowledge  of 
the  infured,  the  underwriter  would  be  liable,  if 
Vide  the  next  not  for  lo(res  by  detention,  at  leaft  for  a  lofs  by 
chapter.         the  barratry  of  the  matter,  to  which  fuch  conduft 

would  moft  certainly  amount. 

It  appears  to  have  been  a  queftiOn,  whether 
the  infurers  were  liable  for  the  payment  of  da- 
mage arifing  by  the  detention  or  feizure  of  (hips 
by  the  government  of  the  country,  to  which  they 
belong.  I  have  only  been  able  to  find  one  com- 
mon law  cafe  where  this  point  was  exprefsly  in 
iffue,  and  that  wa3  not  decided. 

In 
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In  evidence  upon  the  trial  in  an  a6lion  upon  a  Green  v. 
i)olicy  of  infurance,  the  cafe  appeared  to  be,  that  ^oung. 
the  infurers  agreed  to  infure  the  fhip  from  her  ^  ^'^'  Raym. 

-arrival  at in  Jamaica  during  her  voyage  to  2^Salk.44.4. 

London;  and  an  embargo  was  laid  upon  the  (hip 
by  the  govcrnmeht  5  who  afterwards  feized  the 
fhip,  converted  her  into  a  firelhip,  and  offered  to 
pay  the  owners.  The  queftion  was,  if  this  would, 
excufe  the  infurers  ?  HoU,  Chief  Juftice,  feemed 
to  incline,  that  it  would  not,  and  that  this  was 
within  the  words,  detention  of  princes,  i^c.  but  he 
gave  no  ajbfolute  opinion,  the  caufe  having  been 
referred  to  three  of  the  jury. 

The  very  genera)  words  made  ufe  of  in  policies 
go  to  fupport  the  idea  entertained  by  Lord  Holt^ 
and  although  I  have  Ibund  no  cafe  where  this 
point  was  cxprefsly  confidered,  yet  it  ftems  to 
have  been  taken  as  fettled  in  many  cafes,  which 
have  come  before  the  court.     One  inftance  im-  Vide  ante  p. 
mediately  occurs,  in  thecafeofi2^^^(/(?»v.  Ewer^  ^** 
which  was  cited  in  a  former  chapter.     There  an 
embargo  had  been  laid  by  Lord  tiood  on  all  (hip- 
ping at  Barhadoes ;  and  it  never  was  doubted  that 
the  infurer  was  liable  for  any  lofs  which  might 
have  been  fuftained  by  fuch  detention,  provided 
the  lofs  had  happened  to  any  of  the  property  fpe- 
cifically  infured.     It  is  true,  that  it  is  declared  2  Magem 
hy  the  ordinances  o(  France^  "  that  if  any  (hip  '76* 
"  be  ftopped  by  our  orders  in  any  of  the  ports  of 
"  our  kingdom  before  the  voyage  be  begun^  the  in- 
"  fured  Ih^U  not,  on  account  of  this  detention, 
"  abandon  or  cede   their  effefts  to    the  infu- 
"  rers."   A  finr)ilar  regulation  is  to  be  found  *in  2  Magcni 
Bilboa,  by  which  k  is  ordained,  **  that  if  any  4*7-        , 
"  fliip  or  Ihips  infured,  with  or  without  goods, 
^'  fiiall  be  detained  by  his  majefty's  order,  in  the 
*'  ports  of  thcfe  kingdoms  of  Spain,  before  the 
"  commencement  of  the  voyage  fhe  is  bound  on,  it 
"  (hall  be  judged  that  no  ce(non  can  be  made 
^*  of  them,  but  rather  the  infurance  in  fuch  cafe" 
^f  ought  to  be;  held  null.'*    If  thcfe  ordinances, 

when 
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when  they  ufc  the  worit,  "  commencement  of 
*'  the  voyage/*  mean  commencement  of  the  rilk 
infured^  they  are  certainly  right;  bccaufe  the 
vndcrwritcr  can  never  be  anfwerable  for  any 
thing  happening  before  that  period  :  but  iurely 
when  the  rifk  infured  is  ^'  at  and  from^''  if  the 
ihip  be  detained  by  the  order  of  the  fovereign 
before  her  departure  for  the  voyage,  but  after 
die  rifle  cojnmenced,  the  infurer  is  liable  for  the 
damage  occafioned  byfuch  detention,  as  the  words 
in  the  policy  do  in  themfelves  import  no  reftrie- 
tion  to  reftraints  and  embargoes  by  foreign  po<- 
tentates  only. 

By  what  has  been  faid  it  appears,  that  before 
the  infured  caii  recover  againft  the  underwriter 
in  cafes  of  detention,  he  mull:  firft  abandon  to  the 
infurers  his  right,  and  whatever  claims  he  may 
have  to  the  goods  infured.  This  point  will  b^ 
fully  treated  of  in  the  chapter  of  abandonment* 
It  will  be  Ajfficient  here  to  reinark)  that  in  moft 
of  the  countries  on  the  continent,  the  time  for 
abandonment  in  fuch  cafes  is  fixed  to  a  limited 
f  Mageas  period  after  the  event  has  happened.  In  Bilhs 
175. 416.      and  France  the  ceflion  muft  be  made  within  fix 

months,  if  the  lols  has  happened  in  any  part  of 

Europe  i  and  within  a  year,  if  in  a  more  diftant 

^Magens  23.  country.    A  (imilar  regulation  as  to  time  is  efta^ 

biifhed  by  the  ol*dinances  of  Middlehurg  in  Zai* 
land.  By  the  law  of  England^  there  is  no  pofitive 
rule  on  this  fubjed,  confequently  an  infured  has 
a  right  to  abandon  immediately  upon  hearing  of 
the  detention.  But  it  Ihould  feem,  that  in  order  to 
prevent  the  underwriters  from  being  harraflcd, 
the  infured  ought  to  make  his  eledion,  whether 
he  will  abandon  or  not,  within  a  reaibnable  time; 
wd  what  that  Ihall  be,  mud  in  general  depend 
upon  the  circumftamces  of  the  cafe, 
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T  does  hot  feem  to  hare  been  thy  ivheit  pre^ 
dfcly  afcertained^  fjrqm  \vhac  fource  the  term 
arrsify  has  been  deriredi 

Inckxd  the  derivations  of  barratry  have  rather 
tended  to  confound^  than  to  throw  any  liffhl 
upon  the  fubje^l :  for  its  root  has  been  ib  m* 
quently  altered,  according  to  the  caprice  of  thi» 
particular  writer,  that  it  is  impoflible  to  decide 
which  is  the  true  one.  The  EmgUJh^  however^ 
moft  probably  have  taken  it  from  the  French, 
htnaimry  which  is  to  be  traced  to  the  Italians  i 
but  where  the  latter  found  this  %ohl  i$  a  thing 
by  no  means  clear. 

Whatever  the  derivadon  may  be,  the  word  Cowp.  lO* 
feems  to  have  been  originally  introduced  into 
commercial  affairs  by  the  Italians,  who  were  the 
firft  great  traders  of  the  modem  worid.  In  the 
balkm  diAion«7,  the  word  barratrare  means  to 
cheat  I  and  whadbever  is  done  by  the  mafter 
amounting  to  a  cheat,  a  frauiL  a  cozening,  or  a 
^ck,  is  barratry  in  him.  Jrq/Hetibwaiie,  in  his 
diftionary  of  trade  and  cmrmwrce,  defines  iat" 
ratry  thire:  "  barratry  is  committed  when  the  « vol.  p*  1144 
^  mafter  of  the  fliip,  or  the  mariners,  cheat  the 
^  owners,  or  iaferers,  whether  it  be  by  runaing 
^  away  with  the  Ihip,  finking  her,  defeating  her^ 
^  or  embczsling  the  cargo.''  In  another  olsK^Cj 
the  fame  author  obferves,  ^  one  fpecies  of  bar*  >  vol.  i36« 
^  ratry  in  a  marine  fenfe  is,  when  the  mafter  of 
^  a  Slip  defrauds  the  owners  or  iniiirers,  by  c%v» 
*  rying  a  flitp  a  courfe  difSerent  from  their  or« 
^  ders.**  Thefe  definitions  are  {0  very  comprer 
henfive,  that  they  feem  to  take  in  every  cafe  of 
barratfy,  known  to  the  law  of  England,  as  far  as 

wc 
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we  can  collea  the  principles  from  the  feveral 
I  Stra.  581.  cafes  that  have  been  decided.  From  a  review  of 
2Stra,ii73.  thofe  cafes,  and  they  are  but  few,    it  appears. 

Term  R^p.    ^^^^  ^"7  ^^  ^^  ^^^  maftcr,  or  of  the  mariners, 
323.  which  is  of  a  criminal  nature,  or  which  is  grofly 

negligent,  tending  to  their  own  benefit,  to  the 
prejudice  of  the  owners  of  the  (hip,  without  their 
content  or  privity,  is  barrady. 
Cowp.  155,        It  is  not  neceffary,  in  order  to  entitle  the  in- 

furer  to  recover  for  barratry,  that  the  lofs  fliould. 
happen  in  the  aif  of  barratry  j  that  is,  it  is  im- 
material, whether  it  take  place  during  ^^frau- 
dulent voyage,  or  after  the  fliip  has  returned  to 
the  regular  courfe  \  for  the  moment  the  (hip  is 
carried  from  its  right  track  with  an  evil  intent, 
barratry  is  committed. 
Lockycr  v.  But  the  tefe,  in  confequence  of  the  aft  of  bar- 
Offley.  ratry,  muft  happen  Juring  the  voyage  injuredy  and 

iox^.^lT  ^^^^^  ^^  ^^"^^  limited  1^  the policys  otherwife 
26  Geo,  3.  ^he  underwriters  are  difcharged.  Thus,  if  the 
p.  252.  captain  be  guilty  of  barratry  by  fmuggling,  and 

Vide  ante       the  (hip  afterwards  arrive  at  the  port  of  .deftina- 
•  2.  p.  34*  tion,  and  he  there  moored  at  anchor  twenty-four 
hours  in  gocd/afety ;  the  underwriters  are  not  lia- 
ble, if,  after  this,  (he  (hould  be  feized  for  that 
a6t  of  fmuggling. 

From  the  above  defcriptions  of  barratry,  it  will 
appear,  that  if  the  aft  of  the  captain  be  done 
with  a  view  to  the  benefit  of  his  owners,  and  not 
to  advance  his  own  private  intereft,  no  barratry 
has  been  committed.  I  have  faid,  that  to  con* 
ftitute  barratry,  it  muft  be  without  the  know- 
ledge or  confent  of  the  owners  j  becaufe  nothing 
can  be  fo  clear  as  this,  that  no  man  can  complain 
of  an  aft  done,  to  which  he  himfelf  is  a  party. 
But  it  is  material  to  confider,  in  what  fenfe  the 
word  owner  is  to  be  underftood,  in  this  defini- 
Cowper  154.  tion.     It   has   been  argued,  that  if  J.   be  the 

owner  of  a  (hip,  and  let  it  out  to  B.  as  freighter, 
who  infures  it  for  the  voyage  j  and  if  the  devia- 
tion be  with  the  knowledge  of  A.  though  un- 
known 
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IuK>wn  to  B.  the  infurer  is  difcharged.  But  the 
court  overruled  that  argument,  and  faidj  that, 
in  order  to  difcharge  the  infurer  from  the  lofs  by 
barratry,  it  mud  appear,  that  the  a£t  done  was 
by  the  confent,  or  with  the  privity  of  the  owner, 
fro  bac  vue,  that  is,  the  freighter,  the  perfon 
iofured* 

Thefe  prinriples  being  advanced,  it  will  now 
be  fufficient  to  fliew  that  they  are  fupported  and 
eftablifhed  by  the  cafes  which  have  been  decided* 
But  before  they  are  quoted,  it  will  be  proper  to 
obferve,  that  by  the  pofitive  regulations  ofMiddle^  2  Magciis7j 
hrgy  Amfterdamj  Hamburgh^  and.  other  countries  i30'**S* 
in£arq^^,  the  underwriters  are  univerfaUy  held 
to  be  anfwerable  for  loiTes  arifing  by  the  barratry 
of  the  ma&er  or  mariners*  By  the  ordinances  of  2Magens£9. 
RoUerdam^  the  owners  of  fhips  are  prohibited 
from  making  infurances  againft  the  barratry  of 
the  mafters,  whom  they  themfelves  (hall  appoint; 
but  they  may  infure  againft  their  negleft,  and  al- 
fo  agaihft  the  villainy  of  the  failors,  and  of  fuch 
fnafters,  as  may  happen  to  fucceed  to  the  com- 
mand of  the  ihip  in  foreign  parts,  without  the 
knowledge  of  thjc  owners,  on  account  of  the  de- 
ceafe  or  abfcnce  of  the  mafter  originally  appoint- 
ed. No  fuch  rule  prevails  in  the  law  ofEnglajidi 
but  the  infurer  undertakes  generally  and  by  ex- 
prcfs  words  inferted  in  the  policy,  to  indemnify 
the  owner  of  the  ftiip  or  cargo  againft  all  loflcs 
vliich  he  may  happen  to  fuftain  by  the  barratry 
of  the  matter  or  mariners,  even  though  the  maf- 
ter fhould  have  been  appointed  by  himfclf:  a 
circunrxftance  which  is  rather  Angular,  for  the  in- 
furer to  undertake  for  the  condudt  of  a  man  whom 
he  can  neither  appoint  nor  difmifs. 

In  an  aftion  upon  the  cafe  on  a  policy  of  infu-  KnigUt  r. 
ranee,  on  the  Ihip  Riga  Merchant^  "at  and  from  ^^^^r^^* 
"  Port  Mabon  to  Londoriy  againft  the  barratry  of  *      *    ^^^' 
"  the  mafter  (among  other  things),  and  all  other  1  stra.  581. 
*'  dangers,    damages    and     misfortunes    which 
^'  Ihould  happen  to  the  prejudice  and  damage  of 

"  the 
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•*  the  faid  Aip,"  the  breach  afflgned  in  the  de- 
claration was  the  lofs  of  the  ihip  ^'  iy  the  fraud 
y  and  negligence**  of  the  matter.  The  plaintiff  had 
judgment  m  the  court  of.  Common  Pleas.  Tht 
defendant  brought  a  writ  of  error^  and  it  was  con- 
tended by  his  counfel J  that  the  words  ^^ fraud  and 
*^  negligence^**  ufed  in  the  declaration,  were  mort 

general  than  the  word  barratry;  and,  that  the 
reach  fliould  have  been  exprefs,  that  the  ihip 
was  loft  by  the  barratry  of  the  mafter :  that  if  the 
word  barratry  do  import  fraud,  yet  it  does  not 
import  negleft;  and  the  faft  here  alledged  is^ 
that  the  (hip  was  loft  by  the  fraud  and  negli^ 
gence  of  the  itiafter. 

But  the  court  were  unsinimoufly  of  opinion, 
that  there  was  no  occafion  to  arer  the  fa£t  it 
the  Tery  words  of  the  policy;  but  that  if  the 
f2L€t  aUedged  came  within  the  meaning  of  the 
Words  in  the  policy^  it  would  be  fufficient. 
Barratry  imports  fraud;  and  he,  that  commits 
a  fraud,  may  properly  be  laid  to  be  guilty 
of  a  negledk^  viz.  of  his  duty.  Barratry  of 
a  mafter  is  not  to  be  confined  to  the  mafter'i 
runnittg  away  with  the  (hip ;  but  it  extends  to 
any  fraud  of  the  mafter.  The  end  of  infuring  is 
€0  be  fafe  in  all  events ;  and>  it  would  be  very 
prejudicial  if  we  were  to  make  loopholes  to  get 
out  of  thefe  policies.  The  judgment  was  af^ 
firmed, 
^tamma  t.  In  another  cafe,  the  fliip  the  Gotbick  Lyon  be- 
Brown.  Jrtg  advertifed  to  go  to  Marfeilles,  goods  were 

a  Strati  173,  gjjpp^  ^^  board  her  on  behalf  of  the  plaintiffi 

and  a  bill  of  lading  was  figned  by  the  mafter, 
whereby  he  undertook  to  go  ftraight  to  Mar^ 
Jeilles  ^  and  the  defendant  underwrote  a  policy 
from  Falmouth  (where  the  goods  wer<:  taken  in,) 
to  Mar/eilles.  Before  rheinip  departed  from  the 
port  of  Londvn^  another  ad vertifement  Was  pub- 
liihed  for  goods  to  G^oa,  Leghorn^  and  Naples  \ 
Mnd  the  plaintiff's  agent  was  told,  that  it  was  in-* 
tended  to  go  to  thofe  ports  firft^  and  then  come 

back 
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back  to  Mar/eillesi  but  he  iniifted  that  his  bar- 
gain was  to  go  diFcftly  to  Marfeillesi  and,  he 
would  not  confent  to  let  her  pafs  by  MarJeilUSy  0€ 
niter  his  infurance. 

The  fliip,  however,  did  pafs  by  MarfeWes; 
and  after  delivering  her  cargo  at  the  other  ports, 
fct  out  on  her  return  for  MarJeiUa  with  the  plain- 
tiffs goods;  but  in  her  voyage  thither,  was 
blown  up  in  an  engagement  with  a  Sf^nijh  (hip. 
In  an  a£^ion  upon  the  policy,  the  breach  a/Iigned 
was  a  lofs  by  the  barratry  of  the  mafter. 

Lord  Chief  Juftice  Lee  told  the  jury,  that  this 
voyage,  being  again  ft  the  exprefs  agreement  to  go 
firft  to  Marjiillesy  feemed  to  be  more  than  a  cqm- 
oion  deviation,  as  it  was  a  formed  defign  to  de- 
ceive the  contra^or.  He  compared  it  to  the 
c$k  of  failing  out  of  port  without  paying  the  du- 
ties, whereby  the  fhip  was  fubjefted  to  forfeiture, 
and  which  has  been  held  to  be  barratry. 

The  jury  ftaid  outfome  time;  and,  upon  their 
return,  aflced  the  Chief  Juftice,  whether,  if  the 
mafter  were  to  have  no  benefit  to  himfelf  by  pair- 
ing by  Marfeillesy  and  went  only  to  the  other 
places  firft  for  the  benefit  of  his  owners,  that 
would  be  barratry.  And  the  Chief  Juftice  hav- 
ing anfwered.  No,  they  found  for  the  defendant. 

A  new  trial  being  moved  for,  the  cafe  was  ar- 
gued; and  all  the  judges  of  the  King's  Bench 
were  of  opinion,  that  the  verdifi;  was  right :  for 
the  mafter  has  a6led  confiftent  with  his  duty  to 
hi&owneis.;  and  the  plaintifPs  agent  knew  of  the 
intended  alteration  before  the  goods  were  put  on 
board,  and  might  have  refufed  to  fhip  them,  or 
haV'C  altered  the  infurance.  The  court  alfo  held, 
that  to  conftitute  barratry,  there  muft  be  fame- 
thing  of  a  criminal  nature,  as  well  as  a  breach  of 
contraft;  and,  that  as  the  breach  was  afTigned 
upon  the  barratry  only,  it  was  not  fupponed  by 
the  evidence.  So  the  defendant  had  judg- 
meat. 

H  In 
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Elton  ▼.  In  Sir  John  Strangers  reports  wc  find  another 

2*5^^*  6     ^^*^  "P^"  ^^^  fubjeft  of  barratry.     The  (hip  Afc- 
tra.  12  4.  jifg^^j^g^^  -^tTit  to  fea  in  the  merchants'  fcrvice, 

having  alfo  a  letter  of  marque;  and  was  infured 
by  the  defendant,  being  bound  from  Briftol  to 
Newfoundland.  In  her  voyage,  (he  took  a  prize, 
returned  with  it  to  Briftol^  and  received  back  a 
proportionable '  part  of  the  premium.  Another 
policy  was  then  made,  and  the  (hip  let  out,  the 
captain  having  firft  received  exprefs  orders  from 
the  owners,  that  if  he  took  another  prize,  he 
fhould  put  fome  hands  on  board  fuch  prize,  aj)d 
fend  her  to  Briftol  i  but  that  the  (hip  in  queftion 
Ihould  proceed  with  the  merchants*  goods.  An- 
other prize  was  taken  in  the  due  courfe  of  the 
voyage  j  and  the  captain  gave  orders  to  fome  of 
the  crew  to  carry  the  prize  to  Brijlol,  and  dc- 
ligned  to  go  on  to  Newfoundland:  but  the  crew 
oppofed  him,  and  inlifted  that  he  (hould  go  back, 
though  he  acquainted  them  with  his  orders;  up- 
on which  he  was  forced  to  lUbmit,  and,  on  his 
return,  his  own  (hip  was  capitured,  but  the  prize 
got  in  fafe. 

In  an  action  againft  the  infurers,  it  was  inlided, 
that  this  was  fuch  a  deviation,  as  difcharged 
them.  But  Lord  Chief  Juftice  Lee^  and  the  Jury 
held,  that  this  deviation  was  excufed  by  the  force 
«pon  the  mafter,  which  he  could  not  refill;  and 
therefore,  fell  within  the  plea  of  nccefTity,  which 
had  always  been  allowed.  The  plaintiff's  counfel 
thought  it  was  barratry;  but  the  Chief  Juftice 
was  of  opinion,  that  it  did  not  amount  to  that,  as 
the  (hip  was  not  run  away  with,  in  order  to  de- 
fraud the  owners.  But  as  this  was  a  cafe,  not  of 
wilful  deviation,  but  of  a  deviation  through  ne- 
cefllty ;  the  infurers  were  held  to  be  anfwerablc, 
and  the  plaintiff  had  a  verdift  for  the  fum  in- 
fured. 

Thefe  are  all  the  common  law  cafes,  which  are 
to  be  found  on  the  fubjeA  of  barratry,  during  a 
long  ferics  of  years,  viz.  from  the  firft  oiigin  of 

infurancesj 
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irifuranccs,  till  the  year  1774,  when  a  cafe  arofc, 
m  which  all  the  do6trine  on  this  head  was  fully 
confidcrcd* 

It  was  an  aftion  on  a  policy  of  infurance  upon  Vallejo  and 
goods  on  board  the  Thomas  and  Matthew,  from  Another  v. 
London  to  Seville.     The  policy  was  made  in  the  Wheeler. 
common  form,  with  liberty  to  tojuch'at  any  ports  ,°r^^'    ^^' 
or  places,  &c.     The  lofs  was  alligned  different 
ways  in  the  declaration  :  Firft,  by  ftorms   and 
perils  of  the  fea,.  in  confequence  of  which,  the 
Ihip  wa^  obliged  to  go  to  Dartmouth  to  be  re-' 
paired ;  and,  that  afterwards  a  further  lofs  hap- 
pened by  ftorms,  6?^*     Secondly,  that  it  hap- 
pened by  ftorms  and  perils  of  the  feas  in  the  voy- 
age generally  5  and  Thirdly,  by  the  barratry  of  the 
maftcr. 

The  caufc  was  tried  before  Mr.  Juftice  /^Jh^ 
hurfi  at  Guildhally  at  the  fittings  after  Eajler 
term,  1774,  by  a  fpecial  jury.  On  the  trial  it  was 
proved,  that  this  (hip  was  put  up  as  a  general 
ihip  from  London  to  Seville ;  and  was  let  to 
freight  to  one  Darwin,  to  whom  flie  was  char- 
tered by  Brown  the  captain  :  that  it  is  the  courfc 
of  veffels  going  on  this  voyage,  to  flop  at  fome 
port  in  the  weft  of  Cornwall^  to  take  in  provi- 
fions :  that  this  fhip,  having  taken  her  cargo  on 
board,  failed  from  London  to  the  Downs:  th^t 
while  (he  lay  there,  all  the  other  fhips  bound  to  the 
wcftward,  bore  away ;  but  (he  ttaid  till  the  night 
after,  ^nd  then  failed  to  Guernjey,  which  was  out 
of  the  courje  of  the  voyage :  that  the  captain  went 
there  for  his  own  convenience,  to  take  in  brandy 
and  wine  on  his  own  auount\  after  which  he  in- 
tended to  proceed  to  Cornwall  \  that  the  night 
after  the  fhip  quitted  Guernjey,  fhe  fprung  a  leak, 
which  obliged  her  to  put  into  Dartmouth.  When 
flic  was  refitted,  (he  fet  fail  again,  and  proceeded 
for  Uelford  in  Cornwall,  where  it  was  always  in- 
tended (he  (hould  ftop  to  take  in  provifions  ;  but 
in  her  way  (he  received  further  damage,  and  on 
icr  arrival  there,  was  totally  incapable  of  pro- 

H  2  cecding 
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cceding  on  the  voyage,  and  the  goods  were  mudu 
damaged*  It  was  attempted  on  the  part  of  the 
defendant  to  prove,  that  one  fVilles  was  the  owner 
of  the  fhip:  that  the  voyage  to  Guernjey  was  on 
his  account;  and,  that  the  goods,  taken  on  board 
there,  were  his  property  :  but  this  evidence  wcat 
little  further  than  information  and  belief,  except 
that  it  was  proved,  that  when  the  fliip  arrived  at 
Helford^  the  wine  w^s  delivered  to  nim  in  his 
cellar.  The  learned  judge  directed  the  jury,  that 
if  the  going  to  Guernjey  was  wthaut  tbeinowUdge 
ofVarwitty  it  was  barratry,  and  they  ought  to  find 
for  the  plaintiff;  but  if  done  with  his  knowledge;, 
then  it  was  not  barratry :  that  if  they  ihould  be 
of  opinion,  that  it  was  without  the  knowledge 
of  Darwin  he  defired  them  to  fay,  whether  they 
thought  it  was  with  the  knowledge  of  Holies  or 
not.  The  jury  found  a  verdift  for  the  plaintiff, 
and  feid,  they  thought  the  going  to  Guerttfej  was 
without  the  knowledge  of  Darwin^  whom  they 
looked  upon  to  be  the  true  owner;  but  they  were 
of  opinion,  it  was  with  the  knowledge  of  U^iltes. 

A  motion  was  afterwards  made  for  a  new  trial; 
and  the  cafe,  being  a  queftion  of  great  confe* 
quence  to  the  mercantile  world,  was  twice  argued 
at  the  bar ;  after  which  the  judges  were  unani- 
moufly  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  but  they  delivered  the  reafons  of  their 
judgment  Jeriatim. 

Lord  Mansfield. — The  ground  of  the  motion 
for  a  new  trial  in  this  cafe  is,  that  under  the  cir- 
cumflances,  as  they  were  given  in  evidence  to  the 
jury,  the  carrying  the  (hip  to  Guernjey ^  was  merely 
a  deviation^  but  not  barratry.  Much  more  ftreft 
%vas  laid  at  the  trial,  than  in  either  of  the  argu* 
menrs^  upon  this  fadt ;  namely,  that  the  devia* 
tion  being  with  the  knowledge  of  Willes^  the 
owner  (tliough  not  owner  fro  hdc  vice)  of  the 
fhip,  It  could  never  be  barratry;  and  therefore, 
the  jury  were  prefled  to  fay,  whether  it  was  with 
the  confent  of  fVil/es  or  not;  and  they  faid,  it 

was. 
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• 

WIS.     To  be  fure  nothing  is  fo  clear,  as  that  if 
the  owner  of  a  (hip  infure,  aiid  bring  an  adion  on 
the  policy,  he  can  never  fet  i^p  as  a  crime  a  thing 
done  bf  his  own  direAfon  or  confent.     It  was 
therefore  a  material  h&  to  proceed  upon,  if 
fniles  had  had  any  thing  to  do  in  the  cafe }  but 
he  had  not.     It  appeared  to  me,  that  the  nature 
of  barratry  had  not  been  judicially  confidered,  or 
defined  in  England  with  accuracy.     In  all  mer- 
cantile tranfaSionSf  the  gfeat  objeft  Ihould  be 
certainty:   and  therefore,  it  is  of  more  confe- 
quence  that  the  rule  Ihould  be  certain,  than  whe- 
ther the  rule  is  eftabliihed  one  way  or  the  other  i 
becauie  fpeculators  in  trade  then  know  upon  what 
ground  to  proc^d.     His  lordibip  then  llated  the 
three  cafes  above  quoted  from  Strange  i  and  after 
giving  a  definition  of  the  word  barratry,  he  pro- 
ceeded thus  :  it\  this  cafe,  the  underwriter  has  in- 
fared  againft  all  barratry  of  the  mafter  j  and  we 
arc  not  now  in  a  cafe  where  the  owner  or  freighter 
is  privy  to  it :  if  we  were,  it  is  evident,  that  no     • 
man  can  complain  of  an  a^,  to  which  he  is  him- 
felfapafty.     In  this  cafe,  all  relative  to  fVilles 
may  be  laid  out  of  it :  he  is  originally  the  owner; 
but  not    the    infui*er    here.     Darwin  was   the 
freigbcer  of  the  ibip ;  and  the  goods  that  were  on 
board  Were  his :  if  aliy  fraud  be  committed  on  the 
owaer,  it  is  committed  on  Darwin.     The  qucf- 
tion  then  is^  what  is  the  ground  of  complaint  a- 
gainft  the  mafter  ?     He  bad  agreed  to  go  on  a 
voyage  from  London  to  Seville ;  Darwin  trufts  he 
will  fet  out  immediately,  inftead  of  which,   the 
mafter  goes  on  an  iniquitous  fcheme,  totally  dif- 
tiftft  from  the  purpofe  of  the  voyage  to  Seville : 
that  is  a  cheat  and  a  fraud  onDarwiny  who  thought 
he  would  fet  out  direftly  j  and  whether  the  lofs 
hs^pcned  in  the  aft  of  barratry,  that  is,  during  the 
fraudulent  voyage,  or  after,  is  immaterial,  be« 
caufc  the  voyage  is  equally  altered,  even  tbo'  there 
is  00  other  iniquitous  intent.     But  in  the  prefent 
iCafe,  there  is  a  great  deal  of  reafon  to  fay,  that  the 
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Ibfs  fuftained,  was  in  confequence  of  the  alteration 
of  the  voyage.  The  moment  the  Ihip  was  car* 
ricd  from  its  right  courfe,  it  was  barratry ;  and 
here  the  lofs  happened  immediately  upon  the  al- 
teration. Suppofe  the  (hip  had  been  loft  after^ 
wardsy  what  would  have  been  the  cafe  of  the  in- 
fured,  if  he  were  not  fecured  againft  the  barratry 
of  the  mafter  ?  He  would  have  loft  his  infurancc 
by  the  fraud  of  the  mafter ;  for  it  was  clearly  a 
deviation,  and  the  infured  cannot  come  upon  the 
underwriters  for  a  lofs,  in  confequence  of  a  devi- 
tion.  Therefore,  I  am  clearly  of  opinion,  that 
this  fmuggling  voyage  was  barratry  in  the  maf- 
ter. 

Mr,  Juftice  Aftoth — I  wonder  that  there  (hould 
remain  a  doubt  at  this  day,  what  is  meant  by  bar- 
ratry in  the  mafter.  In  different  ordinances,  dif- 
ferent terms  are  ufed ;  but  they  all  have  the  fame 
meaning.  In  one  of  the  ordinances  o^  Stockholm^ 
it  is  called  "knavery  of  the  mafter  or  mari- 
*'  ners;"  and  the  fads,  ftated  herie,  clearly  fall 
within  that  defcription.  Where  it  is  a  deviation 
with  the  confcnt  of  the  owner  of  the  vejfely  and  the 
mafter  is  not  adting  for  his  own  private  intereft; 
in  fuch  cafe  it  is  nothing  but  a  deviation  with 
the  confent  of  the  owner,  and  the  underwriter  is 
excufed.  In  this  cafe,  the  hulk  of  the  Ihip  be-  , 
longed  to  lViUes\  but  he  had  nothing  to  do  with 
it,  having  chartered  it  to  Darwin:  the  jury 
therefore  did  right  in  confidering  Darwin  the 
owner  fro  hdc  vice.  Having  confidered  him  in 
that  light,  the  conduft  of  the  mafter  was  clearly 
barratry;  for  he  was  afting  for  his  own  bene- 
fit, without  intending  any  good  to  his  owner, 
and  without  his  confent  and  privity.  Nobody 
knows  when  the  firft  commencement  of  the  in- 
jury happened ;  but  moft  probably,  on  the  ec- 
turn  of  the  ftiip  to  Dartmouth  from  Guemjejt 
where  he  had  be«n  for  the  purpofe  of  fnTfiggling. 
Therefore,  I  am  clearly  of  opinion,  that  ths 
phange  of  the  voyage  for  an  iniquitous,  purpofe, 
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was  barratry;  which  is  not  confined  to  the  nin- 
ing  away  with  the  (hip,  but  comprehends  every 
fpccies  of  fraud,  knavery  or  criniinal  condudl  in 
the  mafter,  by  which  the  owners  or  freighters  are 
injured. 

Mr.  Jufticc  Willes.  The  only  doubt  I  had  in 
this  cafe  was,  at  what  time  the  lofs  happened : 
and  I  think  it  may  reafonably  be  faid  to  have  hap- 
pened in  confequence  of  the  fmuggling  voyage ; 
for  if  the  (hip  had  proceeded  on  her  firft  intended 
courfc,  (he  would  have  efcaped  the  ftorm. 
Though  this  was  a  deviation,  yet  it  is  a  fair  and 
juft  rebutter  to  fay,  that  it  was  barratry  in  the 
mafter  which  is  a  peril  infured  againft  by  the 
policy. 

Mr.  Juftice  AJhhurfi  continued  of  the  fame 
opinion,  which  he  held  at  the  trial ;  and  the  rule 
for  a  new  trial  was  difcharged  by  the  unanimous 
opinion  of  the  whole  court. 

In  another  cafe,  which  has  already  been  twice  Robertfon  v. 
cited  for  another  purpofe,   Mn  Juftice  Buller,  ^r\ 
who  tried  that  caufe,  feemed  to  think,  that  the  ^^pt^* 
breach  of  an   embargo  was  an  aft  of  barratry 
in  the  mafter. 

In  the  cafe  of  Vallejo  v.  JVheeler^  it  was  fettled, 
that  the  freighter  of  the  Ihip  is  to  be  confidered 
as  the  owner  for  that  voyage  :  and  it  feems  alfo 
clearly  fettled  by  the  fame  cafe,  that  if  an  aft  be 
committed  with  the  confent  of  the  owners  of  the 
fhip,  that  cannot  be  barratry.  It  was,  however, 
in  a  very  late  cate,  infifted  upon,  that  an  aft  of 
the  captain,  without  the  confent  of  the  owners  of 
the  goods,  who  were  the  infured,  though  with  the 
confent  of  the  owners  oftbefbify  was  barratry,  fo  as 
to  charge  the  underwriters.  This  doftrine,  how- 
ever, was  over-ruled ;  and  could  not  have  been 
admitted  without  overturning  all  former  decifions 
upon  the  fubjeft.  Barratry  implies  fomething 
contrary  to  the  duty  of  mafter  and  mariners,  in 
the  relation  in  which  they  ft  and  to  the  owners  of  the 
fiip',  and  although  they  may  make  themfelv^s 
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liable  to  the  owners  of  the  goods  for  mifcondu€i^ 
yet  not'  for  barratry ^  which  can  be  coaunitced 
againft  the  owners  of  the  lfaip>  and  them  only. 
Nutt  and  The  cafe,  in  which  this  point  was  fettled,  was 

Others,  an  aclion  on  a  policy  of  infurance,    midc  by 

afiigne-sof  fjague^  before  he  became  a  bankrupt,  on  goods 
Bourdlcu.  laden  in  the  Ihip  Racbeite^  (otherwife  the  ^eUanaJ 
Term  Rep.  for  a  voyagc  from  London  to  RocbelUy  fubfcribed 
323.forTrin.  by  the  defendant  for  120/.  at  i  /.  Ioj.  per  cent^ 
26  Geo.  3.  premium.  The  caufe  was  tried  at  GuUdbail  be- 
fore Mr.  Juftice  BuJier,  when  a  verdift  was  found 
for  the  plaintiff,  fubjedt  to  the  opinion  of  the 
court,  upon  the  following  cafe  :  That  the  bank- 
rupt (hipped  on  board  the  veflel  inqueftion^oods 
to  the  amount  of  1800/.  for  Roebelle.  That  the 
captain,  by  the  inftigstion  and  direSion  of  Meffrs^ 
Le  Grands y  the  owners  of  the  fbvpi  went  with  the 
Jhip  and  cargo  to  Bottrdeaux^  injiead  of  Rocbellc^ 
where  the  cargo  was  fold  by  the  agent  of  Lt 
Grands.  That  a  petition  was  prefented  by  the 
plaintiffs  to  the  lieutenant  general  of  the  Admi- 
ralty of  Guienne,  ftating  the  whole  of  the  tranf- 
adtion  between  the  bankrupt  and  the  owners  and 
captain ;  that  in  order  to  procure  a  landing  at 
BourdeauXy  their  original  deftination  being  to 
Rocbelleyfalft  bills  of  loading  were  made  out  by 
the  captain,  at  the  inftigation  of  Le  Grand :  the 
petition  concluded  with  a  prayer  for  relief.  In 
confequence  of  this  petition,  a  decree  was  pafied^ 
declaring  Rene  Guine  (the  captain)  guilty  of  the 
crime  of  barratry  of  the  majler,  for  having  (igned 
Falfe  bills  of  lading,  &?r.  for  reparation  whereof, 
it  fcntenced  him  to  perpetual  fervicc  in  the  gal- 
lies.  It  alfo  declared  Dominique  Le  Grand  guilty 
and  conviflred  of  having  been  an  inftigator  and  ac- 
complice of  the  /aid  barratry  of  the  mafter,  and 
adjudged  him  to  five  years  fcrvitude  in  the  gal- 
lies  :  and  alfo  decreed,  that  the  faid  Rene  Guine 
and  Le  Grand  Ihould  pay  to  the  plaintiffs  the 
amount  of  their  lofs,  and  all  charges  and  cofts. 
The  queftion-  on  this  caie  is^  whether  the  plain- 
tiffs 
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tiffs  were  entitled  to  recover  agajhft  the  infurers^ 
After  the  firft  argument. 

Lord  Man^fiela  faid,  that  with  regard  to  the 
fentetice  which  had  been  pafled  abroad,  and  v^hich 
(kclared  the  mailer  and  owner  to  have  been  guiltf 
of  barratry,  it  ¥^as  entirely  out  of  the  queftion. 
Tliat  though  it  was  a  moft  righteous  judgment^ 
yet  that  it  was  no  part  of  the  confideration  of 
the  coiHt  there,  what  was  meant  by  barratry  in 
an  Englift)  policy.  The  queftion  was  left  entirely 
open.  That  theif  idea  of  barratry  was  manifeftly 
different  from  the  conftruSiion  put  upon  that 
ivord  in  our  own  courts,  for  they  had  found  the 
owner  guilty  of  barratry,  which  was  entirely  re- 
pugnant to  every  definition  of  barratry,  which 
had  ever  been  laid  down  in  an  Englip  Court  of 
juftice, 

A  few  days  afterwatxls  the  court  declared,  that 
th^y  had  not  the  fmalleft  doubt  as  to  the  prefent 
qdeftion,  and  therefore  thought  it  very  unnc'- 
cefTary  to  hear  a  fecond  argument. 

Lord  Mansfield  delivered  the  opinion  of  the 
c<>«ft. 

All  queftions  upon  mercantile  tranfa<fbions,  but 
more  particularly  upon  policies  of  infurancey  are 
extremely  important,  and  ought  to  be  fettled. 
The  general  queftion  here  is  on  the  conftruftioft 
of  the  woi;d  barratry  in  a  policy  of  infurance.  It 
is  fomewhat  extraordinary  that  it  fliould  have 
civpt  into  inrfurances,  and  ftill  more,  that  it 
ihould  have  continued  in  them  fo  long  \  for  the 
underwriter  infures  the  conduA  of  the  captain^ 
whojti  he  does  not  appoint,  and  cannot  difmiis^ 
to  the  owner,  who  can  do  either.  The  point  to 
be  conlidered  is,  whether  barratry,  in  the  fenfc 
in  which  it  is  ufed  in  our  policies  of  infurance, 
can  be  committed  againft  any  but  the  owners  of 
the  ibip.  It  is  clear,  beyond  contradi(5tion,  that 
it  cannot ;  for  barratry  is  fomething  contrary  to 
the  duty  of  the  tnafter  and  mariners^  the  very 
tenns  of  which  imply,  that  it  muft  be  in  the  re- 
lation. 


ic6 


OF  LOSSES  BY  THE  BARRATRY 


Lewin  t. 

SuaiTo. 
Chancery, 
16  Geo,  2. 
Poftlcthyv. 
Didionary, 
1  vol.  147. 


lation,  in  which  they  ft  and  to  the  owners  df  fbr 
fiip.  The  words  ufed  are,  mafter  and  mariners^ 
which  are  very  particular.  An  owner  cannlt  com- 
mil  barratry.  He  inay  make  hinnfeJf  liable  by 
his  fraudulent  conduSl  to  the  owner  of  the  goods, 
but  not  as  for  barratry.  And,  befides,  barratry 
cannot  be  committed  againft  the  owner,  loithhis 
ionjent :  for  though  the  owner  may  become  liable 
for  a  civil  lofs  by  the  milbehaviour  of  the  cap- 
tarn,  if  he  confents,  yet  that  is  not  barratry., 
Barratry  muft  partake  of  fomething  criminal,  and 
muft  be  committed  againft  the  owner  by  the 
vtafier  or  mariners.  In  the  cafe  of  Vallejo  and 
IVbeelery  the  court  took  it  for  granted,  that  bar- 
ratry could  only  be  commited  againft  the  owner 
of  the  ftiip.  Th«  point  is  too  clear  to  require 
any  further  difcufTion. 

Thcpoftea  was  delivered  to  the  defendant. 

It  is  clear,  that  if  the  owner  be  alfo  the  mafter 
€)i  the  (hip,  any  a£b,  which  in  another  mafter 
would  be  conftrued  barratry,  cannot  be  fo  in  him; 
becaufe  fuch  do£):rine  would  militate  againft  one 
of  the  rules  laid  down  in  a  former  part  of  this 
chapter ;  namely,  that  no  man  fhall  be  allowed 
to  derive  a  benefit  from  his  own  crime,  which  he 
would  do,  were  he  to  recover  againft  the  infarers 
for  a  lofs,  occafioned  by  his  own  aft.  This  rule 
has  been  extended  in  the  court  of  Ciiancery  to  a 
cafe,  where  fuch  an  owner  and  mafter,  after 
mortgaging  his  fliip,  had  committed  barratry; 
and  when  the  mortgagee  brought  an  aftion  at 
law  againft  the  infurer  to  recover  damages  for 
the  lofs  which  he  had  fuftained  by  this  aft  of  bar- 
ratry, the  court,  ftill  confidering  the  nwrtgagor  as 
the  owner,  granted  an  injunftion. 

The  fafts  of  that  cafe  were  thefe.  The  plain- 
tiff in  equity,  having  been  fued  at  law  upon  a 
policy  of  infurance  againft  the  barratry  of  the 
mafter,  which  was  alfo  the  lofs  afligned  in  the  de- 
claration, brought  his  bill  in  Chancery  to  be  rc- 
liev.ed,  and  for  an  injunftion.    The  voyage  in- 
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furcd  was  from  London  to  MarfeilUs^  and  from 
thence  to  fomc  port  in  Holland.  The  mafter 
failed  with  the  Ihip  to  Marjeilles^  and  then,  in- 
ftcad  of  purfuing  hs  voyage,  failed  to  the  Weji^ 
IndUSi  where  he  fold  the  fhip,  and  died  infolvent. 
The  plaintiff  by  his  bill  fuggefted,  that  Mz/- 
ibews,  the  matter,  was  alfo  the  owner  of  the  (hip : 
that  he  had,  before  the  voyage,  entered  into  a 
bottomry  bond  to  the  defendant  for  200/.  and  af- 
terwards, by  a  bill  of  fale,  had  afTigned  over  his 
ixitered  in  the  ihip  to  the  defendant,  as  a  fecurity 
for  the  200  /. ;  that  Matthews  was,  neverthelefs, 
in  equity,  to  be  confidercd  as  owner  of  the  Ihip, 
though  in  law,  the  ownerfliip  and  property  would 
be  looked  upon  to  be  in  the  defendant ;  and  that 
the  owner  of  a  fhip  could  not,  either  in  law  or 
equity,  be  guilty-  of  a  barratry  concerning  the 
ihip;  and  therefore,  he  prayed  an  injunftion, 
and  that  the  policy  might  be  delivered  up.  The 
matters  of  faft  being  confefled  by  the  anfwer,  an 
injunction  was  moved  for  on  the  principle,  that  a 
mortgagor  is  to  be  confidered  in  equity  as  the 
owner  of  the  thing  mortgaged ;  and  that  Mat-^ 
ibews,  the  mafter,  being  owner,  could  not  be 
guilty  of  barratry. 

Lord  Hardwicke. — Barratry  is  an  aft  of  wrong 
done  by  the  mafter  againft  the  (hip  and  goods; 
and  this  being  the  cafe  of  a  (hip,  the  queftion 
will  be,  who  is  to  be  confidered  as  the  owner  ? 
Several  cafes  might  be  put,  where  barratry  may 
be  afligned  as  the  breach  of  an  infurancc  i  and 
barratry  or  not,  is  a  queftion  properly  determin- 
able at  law:  but  in  this  cafe  it  is  not  fo,  for 
courts  of  law  will  not  confider  a  mortgagor  as 
having  any  right  or  intereft  in  the  thing  mort- 
gaged I  and  a  man  may  frequently  come  into 
equity  for  relief  in  refpeft  of  a  part  only  of  his 
cafe.  It  might,  indeed,  be  confidered  at  law, 
whether  what  the  mafter  has  done,  whether  he 
be  owner  or  not,  did  not  amount  to  a  breach  of 
^ontraA  a^  oi^fker,  and  fo  to  a  barratry :  it  may 
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likewife  be  fo  confidered  in  this  courc  But  at 
laW)  X  ddctidant  cannot  read  part  of  a  plaintiff's 
anf^ver  to  a  bill  filed  againfl:  him  here  :  the  whole 
anfwer  muft  be  read,  which  has  often  been  a  rea- 
fon  for  this  court  to  inteipofe  by  injun&ion  upon 
aplaint  atlaw  ;  and  confiaering  the  mixed  nature 
ot  this  cafe^  I  think  an  injundion  ought  to  be 
granted. 

Hitherto  we  have  conlidered  barratry  only^  u 
k  affects  the  rights  of  the  infurer  and  infurcd> 
which  is  certainly  the  material  point  of  view  in 
our  prefent  enquiry :  but,  befo^  we  come  tx)  the 
concluiion  of  this  chapter,  it  will  be  proper  to 
take  notice  of  thofe  pofitive  regulations^  which 
exill  in  this  aiid  other  countries,  for  the  punilh^ 
meftt  of  thofe  who  are  guilty  of  fome  of  the  more 
heinous  aAs  of  barratry. 
iMagens  77.  By  thc  ordinances  of  MidJMurg,  R^Uerdam^ 
112,  215.  iijid  Hamburgby  if  any  aft  of  barratry  be  commit- 
ted by  the  mafter,  various  degrees  of  pnniih-^ 
ment,  (bmetimes  amounting  even  to  death,  arc 
inffli^ted  upon  him,  proportioned  tx>  the  enor-*^ 
mity  of  his  guilt. 

We  do  not  find  that  any  punilbment  was  ex- 
*  prefsly  provided,  by  the  law  of  EpiglMd^  for  of- 
fences of  this  nature>  till  the  reign  of  Queen 
jt^nnej  at  which  rime,  as  may  be  coUefted  from 
the  preamble  of  the  ftatute,  the  wilful  calling 
away,  burning   or  dcftroying  of  ftiips  by   the 
mafter  or  mariners,  was  become  very  frequent. 
I  Anne,  flat.      To  prevent  thefe  evils  that  ftatute  ordains^ 
2.  c.  9.  f.  4.  tc  ^)j3^  jf  gj^y  captain,  mafter,  marinefj  or  other 

•^  officer,  belonging  to  any  (hip,  Ihall  wilfully 

caft  away,  burn,  or  otherwife  deftroy  the  ihip 

unto  which  he  belongeth,  or  procure  the  isuxic 

to  be  done,  to  the  prejudice  of  the  owner  or 

*'  owners  thereof,  or  of  any  merchant  or  mcr* 

''  chants  that  (hall  load  goods  thereon,  he  Ihali 

**  fuffer  death  as  a  felon." 

4  Geo.  I .  Upon  trial  this  aft  was  found  not  to  be  fufficiently 

c.  12.  f.  3.     extenfive  j  and  therefore,  by  a  fubfequene  ftatute^ 
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it  w^  decUredj  "  that  if  any  owner  of,  or  cap- 
taii)^  mafter,  mariner,  or  other  officer  belong- 
ing to  any  fhip,  Ihall  wilfully  caft  away,  burn, 
or  otherwife  deftroy  the  (hip  of  which  he  is 
owner,  or  unto  which  he  belongeth,  or  in 
any  manner  direft  or  procure  the  fame  to 
"  be  done,  to  the  prejudice  of  any  perfon  or  per- 
**  fons  that  fliall  underwrite  any  policy  or  poli- 
*'  cies  of  hifurance  thereon,  or  of  any  merchant 
^^  or  merchants  that  fhall  load  .goods  chereor.j 
«  he  fliall  fuffer  death." 

Notwithftanding  this  ftatute,  doubts  (lill  re- 
mained as  to  the  nature  of  the  ofience,  and  the 
Hiede  of  trial,  and  puniihment  to  be  iii^id;ed  for 
(be  fame ;  wherefore.  It  feemed  expedient  to  the 
ligature  to  pafs  an  explanatory  law,  declaring, 

tl^t  if  any  owner  of,  or  captain,  matter,  officer  ' «  G«o.  i • 
or  oiairiner  t^longi^g  to  any  fhip  or  veffel,  ^-  ^9*  ^  ^- 
(hall  wilfiUly  caft  away,  burn,  or  otherwife  dc- 
^  ftroy  the  fliip  or  veffel,  of  whiqh  he  i^  owner, 
*^  or  Pi>  which  he  belongeth ;  or  ia  an,y  wife  di- 
*^  r^  or  procure  the  fame  to  be  done,  with  in- 
**  tCBt  or  de£gn  to  prejudice  any  perfon  or  per-^ 
^'  iqns  that  hath  underwrote,  or  fliall  underwrite 
a^y  policy  or  policies  of  infurance  thereon,  or 
of  any  merchant  or  merchwts  that  fliaU  load  ' 
^'  goods  thercctfVi  or  of  any  owner  or  owners  of 
Tnch  fliip  or  vtStlj,  the  perfon  or  pcrfons  of^^ 
fencing  thereia»  being  thereof  lawfully  con- 
vi^e<^  ihall  be  deemed  and  adjudged  a  felon 
'^  or  felons,  and  fliaU  differ,  as  in  caie^  of  felony^ 
^'  Without  benefit  of  clergy.*' 

Ti^c  Ibllqwing  fe(5lion  dirediks,  thait  if  the  of-  7tli.Seai<>n. 
S^ace  be  comimitte4  within  nhe  body  of  a  coun- 
ty^ th^  fanfK  fliall  be  tried  as  all  feLoiia.es  are  ia 
the  conunon  l^w  courts :  but  if  upon  the  high 
ieas,  then  to  b^  tried  agreeably  to  the  dlrecbioos 
eCthe2ath  H.  8-  c  15. 

Thefe  are  the  only  podtive  regulations,  kna^wn 

IQ  the  law  of  En^andj  for  the  punifliment  of  thofe 

3  wha 
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who  wilfully  deftroy  ftiips  to  the  prejudice  of 
fuch  perfons  as  arc  intcrcftcd  in  their  prefcrva- 


tion. 


CHAPTER     THE     SIXTH, 


Of  Partial  LofTes,  and  of  Adjuflment. 


H 


AVING,  in  the  preceding  chapters,  treated 
fully  of  the  different  kinds  of  lofles,  for 
which  the  underwriters  are  anfwcrable,  the  fub- 
jeA  naturally  leads  one  to  conlider,  when  loiTes 
Ihall  be  faid  to  be  total,  and  when  partial,  or 
average^  as  they  have  been  moft  commonly  de- 
nominated. When  we  fpeak  of  a  total  lofs,  wc 
do  not  always  mean  to  fignify,  tKat  the  property 
infured  is  irrecoverably  loft  or  gone :  but  that, 
.  by  fome  of  the  perils  mentioned  in  the  policy,  it 
is  in  fuch  a  condition,  as  to  be  of  little  ufe  or 
value  to  the  infured,  and  fo  much  injured,  as  to 
juftify  him  in  abandoning  to  the  infurer,  and  in 
calling  upon  him  to  pay  the  whole  amount  of 
his  infurance,  as  if  a  total  lofs  had  adlually  hap- 
pened. But  the  idea  of  a  total  lofs,  in  this  fenfc 
of  the  word,  is  fo  intimately  blended  and  inter- 
woven with  the  doftrine  of  abandonment,  that  it 
will  add  much  to  clearnefs  and  precifion,  to  refer 
what  may  be  faid  on  this  fubjeft,  till  we  come 
aBurr.  1170.  to  the  chapter  on  abandonment.     In  this  place  it 

will  be  fufficient  to  remark,  that  in  cafe  of  a  to- 
tal lofs,  properly  fo  called,  the  prime  coft  of  the 
property  infured,  or  the  value  mentioned  in  the 
policy,  muft  be  paid  by  the  underwriter;  at 
leaft,  as  far  as  his  proportion  of  the  infurance 
extends.  This  is  evident  from  the  nature  of  the 
contraft;  for  the  infurer  engages,  as  far  as  to 

the 
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the  amount  of  the  prime  coft,  or  value  in  the 
policy,  that  the  thing  infured  fhall  come  fafe: 
he  has  nothing  to  do  with  the  market  i  he  has 
no  concern  in  any  profit  or  lofs  which  may  arife  to 
the  merchant  from  the  fale  of  the  goods.  If  they 
be  totally  loft,  he  muft  pay  the  prime  coft,  that 
is,  the  value  of  the  thing  he  infured,  at  the  vut^ 
Jet\  he  has  no  concern  in  any  fubfcquent  value^ 
So  likcwifc,  if  part  of  the  cargo,  capable  of  a 
fevcral  and  diftinA  valuation  at  the  outfet,  be  to- 
tally loft  5  as  if  there  be  one  hundred  hogfheads 
of  fugar,  and  ten  happen  to  be  loft,  the  infurer 
muft  pay  the  prime  coft  of  thofe  ten  hogflieads, 
without  any  regard  to  the  price,  for  which  the 
other  ninety  may  be  fold.  Thus  much  at  pre- 
fent  for  total  lofTes. 

The  fubjeft  of  this  and  the  following  chapter, 
feen>s  to  be  of  all  others  the  moft  intricate  and 
perplexing,  in  the  whole  law  of  infurance ;  an  in- 
tricacy, which  arifes  from  fevcral  caufes.  In  the 
firft  place,  the  fubjeft  of  average  has  very  feldom 
fallen  under  the  cognizance  of  courts  of  judica- 
ture in  this  country  3  confequently  there  are  very 
few  adjudged  cafes  to  be  found.  In  this  fcarcity 
of  fettled  principles,  recourfe  muft  be  had  to  the 
writers  of  foreign  nations,  and  to  fuch  of  our  own 
as  have  written  upon  commerce  in  general :  but 
the  refearch  is  by  no  means  attended  with  fatis- 
fadion,  much  lefs  with  conviftion.  Another  360^1555, 
fource  of  perplexity  upon  this  fubjeft  is,  the  ir- 
regularity and  confufion,  which  we  meet  with 
in  the  prefent  form  of  policies  of  infurance.  Am- 
biguities frequently  arife  in  them,  by  ufing  the 
fame  words  in  different  fenfes;  and,  in  no  in- 
ftance,  is  this  abfurdity  more  glaring  than  in  the 
ufe  of  the  word  average.  This  word  in  policies 
has  two  jBgnifications ;  for  it  means  "  a  contribu- 
*'  tion  to  a  general  lofs ;"  and  it  alfo  is  ufcd  to 
fignify  ^^  a  particular  partial  lofs '^  In  commer- 
cial affairs,  indeed,  it  has  no  lefs  than  four  dif- 
ferent meanings;    and  therefore,   it   cannot  b^ 

wondered 
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wondered  atj  if  onuch  confuGon  of  ideas  has  triCtn 
upon  the  fubjeft.  In  order  to  prevent  that,  if 
poSible,  in  the  fubfequent  part  of  this  work,  I 
ihall  here  endeavour  to  diftinguifh  between  the 
four  different  fenfes  of  the  word  *'  average  i*  and 
wherever  I  (ball  have  occafion  in  future  to  fpeak 
of  a  damage  ariiing  to  goods  or  e^er  property, 
not  total,  except  when  I  am  reciting  the  words  of 
a  policy,  I  fhall  take  the  liberty  of  calbag  it,  as  I 
have  already  done  at  the  head  of  this  chapter,  a 
fartialy  not  an  average  1q(s. 
Lex  Merc.  When  goods  OF  merchandizca  carried  by  fea, 
red.  147.       are  thrown  overboard  in  aftorm,  for  t6c  purpolie 

of  lightening  the  ibip ;  the  owners  of  the  ftiip  and 
of  the  goods  faved  contribute  for  the  relief  of 
thofe,  whofe  goods  are  ejected,  in  fuch  numner, 
that  all,  who  profited  by  the  lightening  of  the 
(hip,  may  bear  a  proportional  lofs  of  the  geed% 
thus  thrown  overboard  for  the  comafion  bfety. 
This  contribution  is  what  is  called  general  or 
grofs  average  s  the  full  difcuffion  of  which  will 
be  the  bufinefs  of  the  next  chapter. 

Small  or  petty  averages  are  the  next  fpecies ; 

and,  as  thefe  never  fall  upon  the  underwriters,  I 

iball  here  fet  down  all  that  is  necefTary  upon  that 

Mage  ns  72.  fubjeft.     Petty  average  conlifts  infuch  charges 

and  difburfements,  as,  according  to  occurrences, 

and  the  cuftom  of  every  place,  the  mafler  neceflla- 

rily  furnilhes  for  the  benefit  of  the  fliip  and  car- 

gOj  either  at  the  place  of  Loading  or  unloadbg, 

or  on  the  voyage.    Thefe  charges  are,  lodema- 

CoweL  nage,  which,  as  appears  by  Cawel^s  interpreter, 

2  Mag.  180.  means  the  hire  of  a  pilot  for  conducing  a  veffd 

*7^*  from  one  place  to  another;   towage,  pilotage, 

light-money,  beaconage,  anchorage,  bridge-tolt, 
quarantine,  river  charges,  fignals,  inftrudions, 
pafTage  money  by  caftles,  expences  for  digging  a 
fhip  otut  of  the  ice  when  frozen  up,  that  it  may  be 
brought  into  a  proper  harbour ;  and  at  London, 
by  cuflom,  the  fee  paid  at  Dover  pier*  Thefe 
&em.  to  he  all  the  articles  which  come  under  die 

denomi- 
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denomination  of  petty  or  acoiftomed  avcrigci 
as  well  in  this  as  in  foreign  countries. 

For  thefe  charges^  the  infui'ers  are  never  an^  i  Mag,  ^i« 
fwerable ;  but  one  third,  of  the  expehc^  is  borne 
by  the  (hip,  and  two  thirds  fall  upon  the  cargo* 
But  in  order  to  diich^rge;  the  infurer,  it  muft  ap« 
pear,  that  the  dKburfements  were  ufual  and  cuf-* 
ternary  in  the  voyage ;  for  if  they,  were  incurred 
for  any  extraordinary  purpofe^  or  in  order  to  re- 
lieve the  (hip  and  cargo  from  (bme  impending 
danger,  they  ihall  then  be  reputed  a  general  a- 
verage,  and  confequently  be  a  charge  bn  the  in-^ 
iurer.  In  lieu  of  thefe  petty  averages,  it  has  be-  ,  i^ae.  yj* 
come  ufual  at  fome  places  to  pay  5  fer  cenL  cal- 
culated on  the  freight^  and  5  per  cent,  more  fdr 
primage  to  the  captain. 

Another  fpecies  of  average^  in  matters  of  com«- 
merce^  is  that  which  we  are  accuftomed  to  meet 
with  in  bill^  of  ladings  ^'  paying  fo  much  freight 
^'  for  the  faid  goods^  with  primage  and  average 
**  accuftomed/'  In  this  fenfe  it  fignifies  a  fmall  I?^****^*^ 
duty,  which  metchahts,  who  fend  goods  in  ^^^^  ^  w^l! 
fliips  of  other  men^  pay  tO  the  nlafter,  over  and 
above  the  freight,  for  his  care  and  attention  to 
the  goods  fo  entrufted  to  him.  This  kind  of 
average  may  alfo  be  laid  out  of  the  prefent  en- 
quiry, as  it  is  too  infignificaht  a  charge  to  fall 
upon  the  underwriter. 

Having  thus  difpofedof  the  di.ffererlt  kinds  of 
average^  fo  as  to  prevent  a  confufion  of  ideas,  ^e 
Ihall  now  proceed  to  the  main  fubject  propofed, 
namely,  what  ihall  be  confidered  as  a  partial  lofs  y 
how  fuch  a  lofs  (hall  be  adjuib^d,  and  in  what 
proportion  it  (hall  be  paid.  1  faid,  at  the  begin-- 
ning  of  this  chapter,  that  thefe  were  queftions  of 
intricacy  I  and  (o  moil  undoubtedly  they  former- 
ly were :  but  much  light  has  been  thrown  upon 
them  by  my  Lord  Mansfield,  in  his  elaborate  and 
very  learned  argument  in  the  cafe  of  Lewis  v^..  sBarr.ti6;. 
Rucker ;  and^  as  that  cafe  has  been  freauently  re- 
cognised, and  has  ever  fince  \)t^n  looked  up  to,. 

I  as 
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as  tlr  ndk  wad  Rmdkuil  of  Asdfiba,  upon  fimilai- 
oocafionSy  I.  titvit  di^Mti  Moft  of  my  tde^  opoit 
thtt  Ibbjeft  (rem  the  ttafelAiiig  ijiene  made  ufe  of 
jbf  lii&  lordiliqi  kk  4dhrtring  tiw  optaloa  cf  the 


iiImc&  die  diip  imf  kiiire  foftained,  iki  die  cowfe 
tf  iier  ^Df  iqgr,  firom  «»y  of  tfae  perils  iweiitienwd 

m  the  pmcy  t  t^iica  ii|4^^ 

meMs  the  di^isMgt  whtdi  gobdt  maf  hare  re*- 

cdrtd>  wididut  «nv  fault  6f  ^  MsAer,  by  fh>nn, 

captiti<e»  ftnufding  or  fliipMrftK:k>  ^though  the 

wfaiiie»  ott  cbe  gmiiet  pairc  thefe^of  may  arrive  in 

pdit.    iThefe  ijpmtA  loffi^  fail  ti|S)0(i  die  «^raem 

of dse  firopNerty  fo  dM^ged,  wfad  maft  be  midem^ 

aSvr.iijs.  nified  by  the  underwriter.  F^  if  the  ^(Tods  flr^ 
n¥t^  bQt  leflTeMd  in  Vatoe  thfo^gh  ^miaf^  re- 
€5ei\^Hl;at:  /ea,  the  natu¥te  of  an  indemmt^  fpeakii 
cfemoAftrstbiy,  di^  it  can  otiij  be  el&iSied  by  put* 
.^'  dqg  the  m^r^^M  ift  thie  ^ftme  c^ndiiDf^h  in  i^^Mch 
ht  ifould  likv^  )^een>  'if  the  gc^ods  had  amv<ed  ft^t 

ffdm 'dam^ic. 
YUetlw  "^f**  «ndcr*rtters  6f  Li^/lrrf(?» 'ei^f«(^ly  (fechire> 

Appcadiz^     at  ap^itfs  f i^ifi  a  ntemoi^ifdom  at  the  focrt:  crf**tlfe 
l^o.  K         Il6iitys»  that  they  nvi))  not  anfWe^  for  pUrdai  MTe^, 

ndt^atnoottditg  to  5  p6r^i^.  Thfe  elttirfe  ^wm 
ihnoduced  Wo  En^ijh '^Xicm  aboi^t  tfae  yeiAr 
1749,  having  long  before  fhttt  frme  1>^en  ^ene- 
riiHy  w<ed  In  almoft  all  the  ^radfrtg  ^tftff wefe  \n 
M*^r6.pe\  and  it  tvas  intended  to  ffhdVeftft  ttee  titi- 
de^rwriccrs  from  being  contifttdlly  fetfft-^Sflfcd  fey^ 
triiftr*ig  d^niands^ .  But  at  the  feme  *ime,  «h«' 
thi^y-pj-ovlde  again-ft  trifling  claith^  lb)-  pkrtmi 
latCt^i  they  undertal^  to  indtfmrfJfy^ag^ifhft  tofles> 
Jww^rer  incoiifidcrabte,  *hac  crifefroiti  a  ge^erdl 
average^  becaufe  <h-dt  t^n  'rtevtr  hf^ppen  '4>\it  io" 
cfafcs  of  immfneft^^fthger  '^lieh  i-t  is  for  the  Wtti- 
^  '  ih5n  interelt  that  fuch  -tttpences  ^Iholfld  be  in-' 
ciirred.  »  ' 

iMigen573.     -It:has  been  dijferved  by^  very  fenfible  mer* 
chanty  whg  hue  Wr'kccn  u^kln  Artfw.'mass^  ^hat  ai-- 

moft 
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%ft  41  the  DfdiBangffp  fecfti  degcjcnl,  in  jiqt 
f%  frxpljiining  ill  ifJiaj  cafts,  *nfi  10  what  mi[j- 
Rff^  thp  .d^»ge  ^fifing  from  a  pjirtijil  l(rfs,  ftall 
hf  4qcmed  tQ  eq^c^  3  pfr  cfni.  Tp  illiiftratc 
lus  qapapiOff^  ^  ft^tw  fhip  cafp.  Suppofe,  fay^ 
fc,  a  mcfchaiJt  has  (hif^  to  i  cfiieft*  of  gRQ4s, 

OF  by  fopic  accMcnt,  fq  rpoijed,  as  to  foe  Fvortl* 
BQthipg  $  i/*  tH<  di(Qnagp  |)e  i>a}jculatied  as  on  th>> 
irh|)le  v^ub  ^  jipi  cheftsi  it  will  not  e^^cccd  3 
j^Vfli^  aqd  k  la  t^i&qght  by  mpft  infurcrs  npl 
tD  i)e  recoycraplcj  19  A]j:h  a  cafp^  by  the  ikifgred  s 
tiflcci^Jy  if  the  ipfurjiB^e  l?c?  n??dc,  wifbout  ex- 
PJWfy  df dtfipg,  IP  t^j  pojlicy,  the  parocular 
\m  iftfufcd  00  ftgcfe  cl^cft.  Wt  cannot  help 
thipkip^*  feowf  yjr,  thaj  if  fuicb  ?  cafe  came  IQ 
be  rightly  explained  to  a  jury  of  iJiercfaintSi  the 
ipT^irers  fjrould  be  con^eipned  to  p^y  the  value  of 
ti^e  tbi;^  4^eftS)  in  thp  I|unne  manner^  as  they 
ir^tMJjd  hfi^e  ^ea^  if  it  ha4  b^n  exprefledj  hoi¥ 
ipych  ,w9p  infuiied  on  e^ cj^  fcheft* 
Pfoweyer  great  thf  doubt,  upon  this  pointi 

\  mij^  formerly  have  becn^  M^gfns  leems  to 
\fc  pr ifc^ly  rigKt  in  his  jaft  idea^  as  it  fcems  to 
£i)l  ^it^yfi  fi  rule  lai4  4owjn  by  Lord  Mansfield, 
V^f  a?  it  appears  to  nri.e,  is  exa^ly  the  cafe  put 
^  hi^  (iOrdfliip,  in  iUullr^^t^n  pf  the  principle  . 
^  iir^nced.  Jf,  Aiid  Lord  M^^ifielJ,  the  cargo  2Burr.ii70* 
bp  ,Fqita)Iy  lo$>  fhp  underwriter  owft  pay  the  va- 
lue of  die  thing  he  ipfured.  So,  if  part  of  the 
qgrgp^  c^gfb]fi  of  a  feveral  and  diftin^  valuation 
4t td^  PMtfet,  be  Ufally  loft;  as  if  there  bjc  loo 

I  bog^!(d^  of  fugar,  and  ten  happen  to  be  loft^ 
the  ipfuTfir  niuft  pay  the  prime  coft  of  thofe  ttn 
hogfiieada,  without  any  regard  to  the  ptice  for 
which  the  other  90  may  be  fold.  So  in  the  cafe 
pi|t  by  Mag^ns,  the  thrc;e  chefts  of  goods 
^^£ffn^  to  be  lis  capable  of  a  di(tin6t  and  feveral 

l^'valuation,  as  the  diree  hpgfheads  of  fugar;  and 
cqniequeofily  are  to  be  paid  f^r,  as  for  a  total 

1  2  lofs. 
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lofs.  However,  I  find  no  cxprcls  adjudication 
upon  this  point ;  and  I  dare  not  hazard  an  opinion. 
As  clearncfs  and  prccifion  are  neceflary  upon 
all  fubjcfts,  and  more  efpecially  upon  this,  it  will 
be  proper  to  obfcrve,  that  when  we  fpeak  of  the 
underwriter  being  Ifable  to  pay,  whether  for  total 
or  partial  loffes,  it  mufl:  always  be  underftood, 
that  they  are  liable  only  in  proportion  to  the 
funns  which  they  have  underwritten,  and  to  the 
premiums  which  they  have  received.  Thus,  if 
a  man  underwrite  loo/.  upon  property  valued  at 
500/.  and  a  total  lofs  happen,  he  (hall  be  an- 
fwerable  for  100/.  and  no  more,  that  being  the 
amount  of  his  fubfcription  :  if  only  a  partial  lofs, 
amounting  to  60  /.  or  70  /.  per  cent,  upon  the  whole 
value ;  he  (hall  pay  60/.  or  70/.  being  his  propor- 
tion of  the  lofs. 
1  ivragcns  35.  When  a  total  lofs  happens,  the  infured  is  entitled 
to  recover  againftthe  underwriter,  as  fobn  as  he  has 
proved  the  value  of  the  thing  infured  :  but  when 
the  value  is  infertcd  in  a  policy,  the  infurer,  by 
allowing  fuch  infcrtion,  has  admitted  the  value 
to  be  as  dated  j  dnd  nothing  remains  but  to 
prove,  that  the  goods  inftjred  were  aftually  on 
Viicrnte,  board  the  fhip.  It  is  only  m  cafes  of  tot^l  lofs 
c.  I.J.  1.     that  any  difference  confifts  between  a  valued,  and 

an  open  policy  :  in  the  former  cafe,  the  value  is 
afcertained  ;    in  the  latter,  it  muft  be  proved. 
But  where  the  lofs  is  partial,  the  value  in  the  po- 
licy can  be  no  guide  to  afcertain  the  damage; 
which   then    neceflarily    becomes    a   fubjeft    of 
proof,  as  much  as  in  the  cafe  of  an  open  policy. 
When  a  partial  lofs  happens,  the  firft. enquiry 
which  naturally  arifes  is  this;  for  what  does  the 
i^fMrer  unilertake  to  indcmrftfy  the  ov/ner,  in  cafe 
of  a  partial  lofs  ?  To  anfwer  this  queftion,  regard 
iruft  be  had  to  the  nature  of  the  contraft,  be- 
tween the  underwriter  and  the  merchant.     What 
2rurr.ii72.  is  the  nature  o^  the  contraft?  That  the  goods 
* '/ 3*  fhall  come  id,h  to  the  port  of  delivery ;  or  if  they 

do  notf  that  the  infurer  will  indemnify  the  owner 
to  the  amo  jnt  of  the  value  of  the  goods,  ftated  in 

the 
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the  poliqr.  Wherever  then  the  property  infured 
is  leflened  in  value,  by  damage  received  at  Tea, 
juftice  is  done  by  putting  the  nnerchant  in  the  fame 
condition  (relation  being  had  to  the  prime  colt  or 
value  in  the  policy)  which  he  would  have  been  in, 
if  the  goods  had  arrived  free  from  damage ;  that  is 
by  paying  him  fuch  proportion  of  the  prime  coft 
or  value  in  the  policy  as  correfponds  with  the  pro- 
portion of  the  diminution  in  value  occafioned  by  the 
damage.  The  queftion  then  is,  how  is  the  propor- 
tion ofdamage  to  be  afcertained  ?  Itcertainly cannot 
be  by  any  meafure  taken  from  the  prime  cott :  a  Burr.  1170. 
but  it  may  be  done  in  this  way.  Where  an  en- 
tire thing,  as  one  hogfhead  of  fugar  happens  to 
be  fpoiled,  if  you  can  fix,  whether  it  be  a  third, 
a  fourth,  or  a  fifth  worfe,  then  the  damage  is 
afcertained  to  a  xathematical  certainty.  How 
is  this  to  be  found  out  ?  Not  by  any  price  at  the 
port  of  difcharge ;  but  it  muft  be  at  the  port  of 
deliveryy  where  the  voyage  is  completed,  and 
the  whole  damage  known.  Whether  the  price  at 
the  latter  be  high  or  low,  it  is  the  fame  thing  ; 
for  in  either  cafe  it  equally  fhews,  whether  the 
damaged-goods  are  a  third,  a  fourtbj  or  a  fifth  . 
worfe  than  if  they  had  come  found  :  confequently, 
whether  the  injury  fuftained  be  a  third,  fourth, 
or  fifth  of  the  value  of  the  thing.  And  as  the 
infurer  pays  the  whole  prime  coll,  if  the  thing  be 
wholly  loft  ;  fo  if  it  be  only  a  third,  fourth,  or 
fifth  worfe,  he  pays  a  third,  fourth,  or  fifth,  not 
of  the  value  for  which  it  fold,  but  of  the  value 
ftated  in  the  policy.  And  when  no  valuation  is  iMagensj;. 
ftated  in  the  policy,  the  invoice  of  the  coft,  with 
the  addition  of  all  charges,  and  the  premium  of 
infurance,  fhall  be  the  foundation,  upon  which  ^ 
the  lofs  (hall  be  computed. 

This  rule  of  afcertaining  damage,  occafioned 
by  a  partial  lofs,  feems  to  be  fraught  with  fa 
much  good  fenfe,  to  be  fo  very  comprehenfivej^ 
and  fo  intelligible  to  every  underftanding,  that 
it  will  now  be  only  nccelfary  to  fhew,  that  the 

I  3  decided 
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decided  cafes  have  beeri  agreeable  to  that  rvifc  i 

iirfl.  requeuing  the  reader  to  bear  in  mind^  n^hac 

has  already,  httn  mentioned,  nalnely,  that  the 

•yalue^  updn  ivhich  the  foregding  calculation  reftS]^ 

is  the  prime  toft  of  the  commodity,  wholly  indc-.- 

bendent  of  thb  nfe  Or  fdll  of  the  ^lariketj  or  the 

fcheme^  or  {peculation  of  the  merchant; 

Sicb  and  ^^  ^^  iiAioil  upon  a  policy  of  infiiraoce  to  rc-^ 

Another  v.     cbver  an  average .  lofs  upon  goods,  Mr.  Jiiftioe 

Allen,  at       fuller  obferYedj  that  in  fuch  caUcs,  whether  the 

Mklf  T*^m'  goods  arrived  tb  a  good  or  had  market  ivas  im- 

1785.    ^^"^'  material ;  for  the  tr4e  way  of  eftimating  the  loft. 

was  to  take  them  at  the  fair  invoibe  pHoe. 
Lewis  and  A  rule  haying  been  obe^ned  by  the  piatnttifsj 

Another  v.     tvHo  were  the  infurH,  fdr  tlit  defendant  f  the  tn- 
^"^^^'■'         furer)  toiheWcaufe,  whyaverdift,  obtained  h^ 

The  court,  aftck-  hearihg  the  m^tcr  fully  4e- 
batedj  took  time  to  advife^  tind  their  Unanimous 
opinion  was  delivered  ^to  the  fbtlowiiig  fSt&. 

Lord Man^fieU^—Thh  waA  au  utftion  btought 
upon  a  policy)  by  thtp]d\nt\Ss,{6xMr.yiwm  Bo^-^ 
"dieui  upon  the  good^  on  board  alhip, called  ehefVvte 
Marsha,  at  and  from  St.  Thomas  ij^airdto  Hamhmr^^ 
(I'om  the  loaiiitg  at  Sty  Tbdmai  Ifiimi^  till  the  fliip 
iihould  arrive,  and  land  the  goods  at  Hsmlmrgb. 
The  goods,  which  confifted  of  fugari^  toSee  md 
indigo,  vrtft  valued  j  the  ciiyrd  fiq^ars  «  30  /. 
|h?r  hogiheadj  the  Mu/ca^ado  fugafrsa't  fto'i*  *w 
liogfti'ead  5  and  the  coffee  and  indigo  ^krcrc  Hicd- 
wifc  rcfpeftively  valued.  Tht  flairs  iverc  %ats 
ranted  free  from  aVcfagi,  (that  is^  partial  loft) 
under  5/.  p&  (ent,-^  and  all  other  good^  free  iroftx 
l^ver^ae  under  3  /.  per ^nt*  unlefs  general,  t>r  thie 
(hip  be  ftranded. 

In  the  courfe  of  the  voyage  the  fea  water -gdt  mj 
^ind  >R^hen  the  fli^  arrived  at  -Himhirgh,  ft  ap- 
.^ared  that  every  h'ogfhcHd  of  fugar  was  tiam&g^d« 
The  damage  the fugars  Irad fiiftaiticdj, made hnr- 
ceffary  to  fell  them  tmrmediatcly ;  and  they  ilwre 
accordingly  fold  -.  but  the  xirfferencc  between  thtj 
|)ricc  ^hic[\  they  brou^ht,^  oh  a-ccount  of  the  da-t 
I  '  mage. 
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ni»gf  1  tnd  thtt  Fhkfi  thry  mi^  thm  b^^e  bno 
fold  for  H  Hfrn^urfb^  if  th^x  b^ic)  ^nn  fiminj,  n^ 
f9  2/q/,  g/.  Mi  J»^  hiSigflnrqii  b  lo  23  /.  7/^  *rf  ^ 
bqgihe$i4 :  (ihM  i;»  if  iomii%  Itbey  would  iiivr 

tmoworil)  aj/.  7^.  S/.  )»^  hQgAryds  ««dtr 
»iage<J,  ihey  wurc  wly  waitb  v^U  04.  Zd.  fir 

The  de^i)i}i^(  p^sd  moDf  y  mto  c(»iirt»  ixgr  thr 
/WI#wjfig  jrulei/ i^natting  (he  daoi^ :  be  paid 
the  like  propoftijM  xs/  itho  fumi  iit  wbich  tl^  for 
g4D5  wfre  y;^uo4  in  ch^  policy,  as  the  pricr  of 
ii^4403^0d  &g2(rf  b^r^  to  f^d^  fugars  ^  Hm^ 
turg/^^  tbp  pwt  s)f  4^1iyiefy»  AU  tbb.  was  admit* 
ttd  ft  li^f:  trinl  i  thav^h  pcr^ps  vpqn  an  aiccn* 
/ittc  MO)$iutdijpn,  sh^xfi  may  lie  ainiftakc  of  a^ 
Jibout  47ij.  QQ  the  mowy  paid  in.  fiut  jio  ad^ 
vantage  was  attempted  to  be  taken  of  this  flips 
ft  ifss  adfpiK^a  tbat  tbe  money  paid  in  was  fvC- 
£eia9i;»  %(  ^§  mi^  )by  v^ich  tke  defendant  t&w 
in^cd  ^  1^*  7ds  rigbc ;  nod  th^  only  quoftion 
^i^&.bf  wi^^Wt^ffyrt  or  rale  the  jlamige>  upoo 
^1  t}ti9  §imwnljt(in«s  of  the  cs^^  iou^  10  he 
eftimated. 

Tp  d^wguilb  (bi5  ca(ie>  iioder  its  particular 
ifOf  rciw&uscg^j  out  of  any  general  rule>  the  plains 
iiff'ik  cauf^  CoUcd  Mr.  Samuel  CbalUt^  clerk  ta 
Mr.  B^rdicM^  wba  proved,  tfeat  uppn  riic^t^th  of 
ixiruary,  i^ctimeof  tbc  iii&iraace^  fogars  were 
avQrfb  «  Lopdon  aqd  Hamburgh  35/*  a  hogshead ; 
diM  <:be  pfpipff^  of  a  Congr^s  to  he  holden,  and 
the  expedfQtjpn  of  n  pe|ice»  had,  on  a.fudden^  funk 
the  price  vf  fugars :  thut  before  the  ihip  arrived 
at  Hamburgh^  and  before  he  could  know  that  the 
fluffs  had  received  any  daocuigej  Mr*  £mrdiet^ 
liad  fent  ^rdor^  chifct  t^e  fugars  jhonld  be  boufed. 
^Mmhfi^y  andJsicpt  tiU  the  prioe  ihould  rife 
iW^ve  ^/.  a  bQgfl)e«d :  chat  be  jiad  many  bun-* 
sked  bfltgAHsads  of  iagsr  Jying  At  JmJUr4am,  ta 
jubiob  iHnce  be  h^d  ^ent  cbe  (like'i>rder;S ;  that  the 
JWigreft  jn>t  «king  plucc*  i»  /^ ^  ifvgars  xofe  25 
ifrs^.^%  -i^bajtr^b^tlbe^feld  .<»f  ibe.fijgars,  which 
\Sih»^ft.^fterdam^  brought  ^oLfer  hoglbead, 

1 4  Wfi 
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and  upwards :  that  he  might  have  fold  thefe  (u*t 
gars  at  the  fame  price,  if  they  had  been  kept, 
according  to  his  orders ;  and  the  only  reafon  for 
which  they  were  not  kept  was,  becaufe  they  were 
rendered  pcrifhable  from  the  fea  water,  which  had 
got  in,  Therefore,  faid  they,  the  neceflity  of  an 
immediate  fale,  and  the  confequence  thereof, 
ought  to  be  computed  into  the  damage. 

The  fpccial  jury  (amongft  whom  there  were 
fnany  fenfible  merchants)  round  the  defendant's 
rule  of  cftimation  to  be.right,  and  gave  their  vctt 
-didt  for  him.  They  underftqod  the  oueftion  very 
well,  and  knew  more  of  the  fubjeft  or  it,  than  any 
body  elfe  prefent  j  and  they  formed  their  judg- 
ment from  their  own  notions  and  experience^ 
without  much  alllftancc  from  any  thing  that 
paiTed. 

The  CQunfel  for  the  plaintiflT,  in  the  outfetj^ 
^hiefiy  refted  upon  the  particular  circumftance^ 
of  this  cafe.  The  defendant  offered  to  call  wic« 
nefles  to  prove  the  general  ufage  of  eftimating 
the  quantity  of  damage,  when  goods  are  in- 
jured. 

I  was  at  fir(t  ftruck  with  the  argument,  that  the 
immediate  neceffity  of  felling  in  this  cafe  might 
be  taken  into  cohfideration,  as  an  exception  to 
the  general  rule;  and  propofed  that  the  caufe 
might  be  left  to  the  jury  upon  that  point.  But 
Mr.  IVinn  for  the  defendant  argued,  that  the  ne- 
ceflity pf  felling,  and  the  confequence  thereof* 
ought  not  to  be  regarded  :  and  what  he  faid,  had 
fo  much  weight,  that  it  very  much  changed  my 
way  of  thinking. 

There  was  nothing  to  fum  upi  but  the  jury 
alked,  >vhether  I  would  give  them  any  direc- 
tions. I  faid,  I  left  it  to  them,  "Whether  the 
^*  difference  between  the  found  and  the  damaged 
f  *  fugars,  at  the  port  of  delivery,  ought  to  be  the 
^'  rule  J  or,  whether  the  neceflity  of  an  imme- 
J*  diate  fale,  certainly  occafioned  by  the  damage^ 
M  and  the  lois  thereby,  Ihould  be  taken  into  conr 

^*  fideration.' ■ 
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^^  fideration/'  I  told  them^  though  it  had  ftrucli 
me  at  firft,  this  might  be  an  exception ;  yet  whac 
the  eounfel  for  the  defendant  faid  to  the  contrary, 
feemcd  to  have  great  weight.  The  verdift  was 
for  the  defendant;  and  a  new  trial  has  been 
moyed  for. 

No  faA  is  now  difputed ;  the  only  queftion  is, 
whether  the  jury  have  eftimated  the  damage  by  a 
proper  meafure.  To  make  this  matter  more  in- 
telligible, I  will  firft  (late  the  rule,  by  which  the 
defendant  and  the  jury  have  gone ;  and  then  I 
will  examine  whether  the  plaintiff  has  fhewn  a 
better. 

The  defendant  takes  the  proportion  of  the  dif- 
ference between  found  and  damaged  at  the  port 
of  delivery,  and  pays  that  proportion  upon  the 
value  of  the  goods  fpecified  in  the  policy ;  and 
has  no  regard  tq  the  price  in  money,  which  either 
the  found  or  %ht  damaged  goods  bore  in  the  port 
pf  delivery.  He  fays,  the  proportion  of  the  dif- 
ference is  equally  the  rule,  whether  the  goods 
come  to  a  riling  or  a  falling  market.  For  in- 
ftance,  fuppofe  the  value  in  the  policy  to  be  ^oL 
the  goods  are  damaged  -,  but  fell  for  40/. :  if  they 
had  been  found,  they  would  have  fold  for  50// 
The  difference  then  between  the  found  and  da- 
maged is  a  6fth ;  confequently  the  infurer  muft 
pay  a  fifth  of  the  prime  coft,  or  value  in  the  po- 
licy, that  is  6  /,  ^  canv^Jo^  if  they  come  to  a 
lofing  market,  and  fell  for  10/.  being  damaged, 
but  would  have  fold  for  30  /.  if  found,  the  dif- 
ference is  one  half:  the  infurer  mud  pay  half  the 
prime  coft,  or  value  in  the  policy,  that  is  15  /• 

To  this  rule,  two  objedlions  have  been  made. 
Firft,  that  it  is  going  by  a  different  meafure  in 
the  cafe  of  a  partial,  from  that  which  governs  in 
cafe  of  a  total  lofs^  for  upon  a  total  lofs,  the 
prime  coft,  or  value  in  the  policy  niuft  be  paid. 
The  anfwer  to  which  objeftion  is,  that  the  dif-r 
tinflion  is  founded  in  the  nature  of  the  thing, 
J^furancp  is  a  cpntraft  of  indemnity  againft  the 

perils 
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perils  of  the  tojmge^  to  thr  amoutft  of  t&eviftlise 
m  the  poKcy  $  and  cbcrcforr,  if  the  tbifig  bt  fo^ 
tMy  loft,  the  iniuner  mnft  paj  the  ivfiole  ysdste 
'which  be  infored  at  thcoacfet*  But  where  x  patt 
of  the  commodity  is  fpdtled>  na  mtsAtrc  can  be 
taken  from  the  prime  coft  ta  aTcertaio  cibe  qtian*^ 
tity  <^  ibc  damage  fiiihmitd^  The  only  way  i& 
to  fix»  whether  the  tiiiag  be  a  tiird  cr&Mrtb 
voifc  than  the  icKxnd  camiioodiry  ;  wod  then  yon 
|xay  a  third  or  fourth  of  the  prime  coft^  Off  Tatoe 
t>f  the  goods  £b  damaged,  {d) 

The  next  ohjedicHi^  wiA  witich  this  cafe  baa 
been  entangled »  xs  taken  froni  the  circiTmffcaBce 
of  the  policy  in  qocftloo  hciog  a  valued  po- 
ijrcy. 

i  attiJi  iittie  at  a  lots  to  4^Iy iche  trgumenti 
drawn  frmo  xieace.  It  is  faid»  ^  dial  a  -vthaei 
^*  k  a  wager  pdiicy,  itke  inUrtJl  a^  f».  iater^t 
^  asid  Mio,  titm  cao  be  no  partial  hafa»  and  the 
^^  inlutett  c»  tndy  recover  as  ^sr  a  total  h&^ 
*^  ahandmiiitg  what  ttifeved^  hefaga&  xhc  vsiIm 
*^  fpecified  is  fiditicms/' 

A  ^hjed  poKqr  ts  not  to.  dbe  cflniidered  asa 
wager  policy^  or  like  ^  inigrt/t  mr  mo  rnktu^^  i£ 
\i6c  ft  ^^  ^^i^  ^^  wo«kt  be  vmd»  by  the  &itnoe  of  s^ 
cliap*  ^ih.  ^^-  ^  ^  37"  ^'^  ®"*f  cffiaft'of  the  Taloatifta,, 
is  Itting  tl^  avnoimtarf*  the  prime  o&ft>  jxA  as  if 
the  parrtiet^adajBttpd  it  at  the  trial:  hat  jb  ewsry 
Argeraent^  an^  for  every^oedier  fwrpi^k,  M  mxJk 
ht  tabeo,  tbot  tike  value  was  fnoBd  in  lucb  ajoBuxr^ 
fiscal  as  that  the  infured  isicaot  taivave  aa  mdeoo 
MCy  ttnl)^  and  tio  tooib^  Jtf  it  iie  ttodBnrakKd^ 
the  taerchaatiiiin^feif  ftandsL  ifae  in&ror  for  the 
rek.  ifikhtuwehTxrcrvidvcd,  itasuttbedone 
widi^tiad  loew^  either  to  ^a»a^  contGaBy  tptbe 

49*; 


(v)  la  Lord  Mmufiilif  ^8  zTgament,  in  suzfwer  to  the  iA 
objeHion,  I  have  taken  thcHberty  of^brid^ing  mach  of -what, 
fell  ifram  'his  loydihip,  iijvii^altfadyiirfcrtcd  it,  in-fhe  for- 
iner  pnut  ^of  tile  thapter,  «Aie9c>J[  lsad4aw«  ib«  raks<(  4ock 
4aiiiiq>on  thi^  poiAt* 
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iqth  ddSnf^t  the  Second,  or  with  fotnc  vfew 
CD  a  frmdulent  lofs;  thefefoiic»  the  infUri^tl 
nhrtr  ckn  be  allowiid  X6  {)le&d  in  n  court  Df  juHi^e, 
that  he  h^  gr^iKly  t>Ttrvaluedj  <^  ^t  his  Ih^ 

It  is  lftttl»U  tbftt  upon  valu^id  policies,  the 
merchant  ifbed  btily  pr^ve  fdme  incereft  to  tate 
tbem  oiitofihe  t9tH  t7i^*  !• ;  becaufethe  adverfe 
fwty  hat  admitted  the  value :  and  if  more  prodf 
were  rcqtiif ed^  the  agt-ecd  Valuation  would  figttify 
nothing.  But  if  it  £ould  coitie  oti t  in  pmof,  that 
a  man  had  infured  2000  h  and  had  intereft  6n 
board  to  the  value  of  a  cable  Softly  5  there  never 
hitt  brtib  irt'd  I  belieWi  there  i^e^^er  will  be  a  de- 
tektmnattoh-,  that,  by  foch  an  cvafion,  the  aft  of 
pitiiament  may  be  defeated.  There  are  many 
(idvantages  from  allowing  valued  policies :  but 
where  thw  are  ufed  merely  a^  a  cover  to  a  Wager, 
they  would  be  coaftdered  «i^  an  levtfion*  T^ 
ang^  thttt  there  can  be  no  a^uftment  of  a  partial 
Ms  Utfoft  ^  valued  policy,  \%  dfreftly  Contrary  tt> 
the  very  ter«mi6f  the  poKcy  iefelf.  It  is  exphefsly 
frills  ^d  itoer4ge,  if  the  lofs  Wpbn  !(bg&ps  ettecd 
'iP^'iMt.i  and  even  if  It  Were  not  fubjeft  to 
■avemg©,  the  cohfe^iienee  >vo^1d  not  be,  that 
Wcry  partial  lofe  muft  theneby  become  total ; 
^t  t»ily  the  eveftft,  to  entitle  the  infured  to  re- 
•0over,  Would  not  happen,  unilrfs  there  was  a  total 
i^.'  Coiifi^tienftty  the  jdai^tiff  in  t'his  cafe 
Voold^M  be  eif titled  to  recOVbr  at  all  5  for  thei^ 

i^>[io  colour  to  fay 'that  thts  was  a  totitl  lofe :  be- 
sides ttie  plaihtiffii  have  taken  the  goods  and  fol4 

la  6pp6ik\^  to  the  mfeafiare  the  jury  have^nb 
tiy,  the  plaintiffe  contend-,  that  thcly  ought  to  be 
•paid  the  M7h<Ac  ^lue  in  the  ^policy,  tipon  one  of 
two  grounds. 

ift»  Bteaufe  ^c  geW#al  fiilfe  *if  eftftoating 
thfould*be  the  ditfferchce  feet^freen  thfc  pricfe  the-da- 
TWaged  goods  icU  for,  and  thb 'priine  c6ft  orv^aiufe 
-fe  Ihe  policy,    ^?ite  tHe  d^m$^Si  fold  art  20J. 

04.  id. 
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cs.  id.  per  hogfhcad ;  and  the  underwriter  fliould 

make  it  up  30/.     To  this  I  anfwer,  that  it  is  im- 

Vidc  fupra     pofl^ble  that  ftiould  be  the  rule  :  it  would  involve 

Diclcv. Allen  the  underwriter  in  the  rife  or  fall  of  the  market: 

p.  118.  it  would  fubjeft  him,  in  fomc  cafes,  to  pay  vaiUy 

more  than  the  lofs ;  in  others,  it  would  deprive 
the  infured  of  any  fatisfadion,  though  there  was  a 
lofs.  For  inftance,  fuppofc  the  prime  coft  or  va- 
lue in  the  policy  3c/.  per  hoglhcad ;  the  fugars 
are  injured ;  the  price  of  the  heft  is  ^c7.  a 
hogfliead ;  the  price  of  the  damaged  is  19/.  lOJ. 
The  lofs  is  about  a  fortieth,  and  the  infurer  would 
be  to  pay  above  a  third.  Suppofe  they  come  to 
a  rifing  market,  and  the  found  fugars  fell  for  40/. 
a  hogfliead,  and  the  damaged  for  35/.  the  lofs  is 
an  eighth,  yet  the  infurer  would  be  to  pay  no- 
thing. 

The  ad  ground,  upon  which  the  plaintiffs  con- 
tend that  the  50A  Ihould  be  made  up,  is,  that  it 
appear^  the  fugars  would  have  fold  for  that  price, 
if  the  damage  from  the  fca  water  had  not  made  an 
immediate  iale  neceffary.  The  moment  the  jury 
brought  in  their  verdidt,  I  was  fatislied  that  they 
did  right,  in  totally  difregarding  the  particular 
circumftanc^s  of  this  cafe  :  and  I  wrote  a  memo- 
randum, at  GuHdbalU  in  my  note-book,  that  the 
verdift  feeraed  to  me  to  be  right.  As  I  expcfted 
that  the  other  caufe  upon  the  fame  point  would 
be  tried,  I  thought  a  good  deal  upon  the  qucf- 
tion,  and  endeavoured  to  get  what  affiftance  I 
could,  by  converfing  withjfome  gentlemen  of  ex- 
perience in  adjuftments.  The  point  h.as  now 
been  fully  argued  at  the  bar^  and  the  more  I 
have  thought,  the  more  I  hav«  heard  upqa  the 
fubjeft,  the  more  I  am  convinced,  that  the  jurjr 
did  right  to  pay  no  regard  to  thefts  ckcutn.-- 
fiances. 

The  nature  of  the  contraft  is,  that  the  goods 
<hall  come  fafe  to  the  port  of  delivery,  or  if  they 
do  not,  that  the  infurer  will  indemnify  the  plain- 
;i|f  tQ  the  aipount  of  the  prime  coft.    If  they  ar- 
rive, 


AN6    OP    ADJUSTMENT.  125 

rive^  but  leiTened  in  value ;  in  order  to  indemmf/ 
the  owner,  he  muft  be  put  in  the  fame  condition, 
in  which  he  would  have  been  if  the  goods  had  ar- 
rived free  from  damage :  that  is  by  paying  fuch 
proportion  or  aliquot  part  of  the  prime  coft,  as 
corrcfponds  with  the  proportion  or  aliquot  part  of 
the  diminution  m  value  occafioned  by  the  da- 
mage. 

The  duty  accrues  upon  the  (hip's  arrival  and 
landing  her  cargo  at  the  port  of  delivery  :  the  in- 
fured  has  then  a  light  to  demand  fatisfadtion. 
The  adjuftment  never  can  depend  upon  future, 
events  or  ipeculations.  How  long  is  he  to  wait  ? 
a  week,  a  month,  or  year  ? 

In  this  cafe,  the  price  rofe  :  but  if  the  Congrefa 
had  taken  place,  or  a  peace  had  been  made,  it 
would  have  fallen.  The  defendant  did  not  in- 
fure,  that  there  ftiould  be  no  congrefs  or  peace. 
It  is  true  Mr.  Bourdieu  adled  upon  political  fpe- 
culation,  and  ordered  the  fugars  to  be  kept  till 
the  price  fhould  be  ^o/.  and  upwards :  but  no 
private  fcheme  or  projeft  of  trade  of  the  infured 
can  afFcft  the  infurer ;  for  he  knew  nothing  of  it. 
The  defendant  did  not  undertake  that  the  fugars 
ifaould  bear  a  price  of  30/.  a  hoglhcad.  If  fpccu- 
htive  deftinations  of  the  merchant,  and  the  fuc- 
cefs  of  fuch  fpetulations  were  to  be  regarded,  it 
would  introduce  the  grcateft  injuftice  and  incon- 
venience :  the  underwriter  knows  nothing  of  them : 
the  orders  here  were  given  after  the  policy  was 
figned.  But  the  decifive  anfwer  is,  that  the  in- 
forer  has  nothing  to  do  with  the  price  5  and  that 
the  right  of  the  infured  to  a  fatisfaftion  arifcs  im- 
mediately upon  their  being  landed  at  the  port  of 
delivery. 

We  are  of  opinion,  that  the  plaintiffs  are  not 
entided  to  have  the  price,  for  which  the  damaged 
fugars  were  fold,  made  up  2^L  fer  hogflicad  : 
and  it  feems  to  ^is  as  plain  as  any  propoHcion  in 
Euclid^  that  the  rule  by  which  the  jury  have  gone, 
is  the  right  meafure. 

In 
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Lc  Cras  v.  Jp  ^  fqbff qq^nt  c^fci  lyhicji  ififill  ffc|iw%r  bf 
p  "w^%*  ^  nrjcntioqed  for  another  pprppfc,  J^t!(i  Mi^nffi^U 
22  Geo!  1.     ^i^>  ^'^t  ^J^^  ^»f«  ^f  f^^  ^-  -^^^  W>yW  b;5 

vidcpdi/  tkc  rule  ia  ^U  fimilv  <;^ch  th^f  w»  wl^fcypr 
c,  14*  there  wa$  ^  fp^cifick  4efpriptbo  lo^  cal)^  pp 

^qq4$  :  but  in  i>  Craf  y.  mff:f^s,  the  property, 
which  coA^fled  of  yafioii$  gpcu^s  Uken  fr^jqpi  jui 
enemy,  i^as  valued  at  the  Aim  infuredj  and  ^att 
va^  Ipft  by  pjerils  of  tl>c  &?  ?  9?nlcquept|y'  pii 
fame  rul?  CQuld  qot  b^  ^dopt^^  pji  ^ccoaot  pi 
the  mature  of  the  thing  infore^.  '  Jhe  opjy  mo^e 
i0rA3  to  go  \nxo  w  aPCQupt  cdFthe  whp^  ]iES|liieii^ 
the  gppd;^  aiKl  tak,e  A  BjFopoirtipn  pf  i^^  fu^^  a$ 
the  amount  of  the  goo^s  ]^|t. 

SUice  the  I  Qth  of  Qc$^  ^f  the  cooftant  ^i^^  ^as 
been  tp  let  the  valuwioD  fixed  in  the  policy  rct 
main^  in  cafe  of  a  totaj  lo&  f  an4  the  pfrf i^f  ^tc, 
eilopp.ed  from  altering  it :  but  a  paj^jd$d  lofs  ppf^s 
the  policy.     This  cufl:pmi  f^id  Lor^  M^^^Ul^ 

wa?  introduced  by*  l^d  Chi^  Jwft^? /^^?  ^  ^ 
M*  2 1  Geo.  2.  cafe  of   Erqfmus  v.    £<7jefi:x  ;-  and   in   ^iiothcr 

cafe  of  Smith  v.  Flefcney^  which  happened  atout 

the  /*^me  periodj  jdj^e  fame  ro^le  pf  decifion  V?& 

adopted. 

2  Magens  By  the  or4in.ance;&  oif  H^hardi  it  i^  dedLn^, 

^2^-  that  in  cafe  of  a  damages  to  gpo<^.  the  a0uie4  ^ 

pot  to  opep  the  cj^aged  goods,  but  in  the  pj^- 
fe;ice  of  the  affurers  or  their  dcputie?  ^  but  if  tivf^ 
(lad  clrcuoxftaaces  do  ii9t  give  opppiTtmlty  to  qaJI 
them,  yet  the  goods  ngiuil  qot  be  opeaod,  but  i{i  die 
prefence.of  a  notary,  ac(d  foaie  witnei&s*  I  jC^ 
find  no  fuch  regulation  in  the  law  of  iji^Va^c^  # 
England,  v\qx  do  I  tinder^aqd,  that  f  ny  iiuqh  i^ 
adopted  in  pra(9;ice,  IndeoJ,  it  fe/:m$  ^^o  \A 
i^eedlefs  i  becaufe  an  afTured,  in  order  to  entitle 
himfelf  to  recover  for  a  patt;iail  ioi^,  muft  prpvc 
by  difinterefted  witnefles^  to  jfh&  ^tfiu^f^ipf  9i^ 
jury,  the  quantity  of  g9ods.di;im3ged  Ia  ^  cpvrfe 
pfthe.voy^.  The  parties  may^  feoypyw,  ji^ftj 
Hppn  being  Mcfent^ 

\% 
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It  wiU  be  proper  here  to  remark  that  fome  Ord  of 
gwds  irc  of  A  peri Jbablc  nature^  tnd  tkcrcfprc*  f^^f', 
when  tfacj  aw  damaged  by  fuch  aaturaJ  and  iiihi:-  ^S'g^' 
iciic  prificipte  of  oorrupdoa  ia  theaiJSdves»  the  bur^h. 
naicfwiifien^  by  the  oiduiaAccs  of  inod  eountries, 
aie  kcM  m  bt  difcharged,    Tbe  uoderwriters  of 
£«inr  hivcb  Mideed»  by  exprei!s  word«  iaferccd  in  ^^^^^ 
tjmr  poUcf ,  ^ecJarod,  tkac  they  wUl  jjot  be  an-   ^' 
iworable  i^  any  ^arciei  lofs,  Jiappejiing  to  coro, 
fift,  falt»  fiwt,  ^our,  4fid  &ed^  uukis  a  ari^  by 
iq^of  H  geMral  «rerage,  or  in  coalcquence  of  die 
fldi^  ibeiiig;  (lNmkd«    Thk  daule  vaa  introduced 
by  die  aBdcrfyriten»  ca  prcvcDt  the  vexation  of 
tnfliBg  decModa*  wbich  ndfl  have  aiifeo  in  every 
vopgige, m  aooMiiMof  ;i^e  very |)eriihabk  jiature 
oftk^fc  CMaoaodkies,  vIhcIi  i^  have  jufi:  hadoc« 
cafi^  to  cfitinMstnfe.     This  (ocm  was  foroxecly 
ufod  -by  fehe  two  Infiir^oce  campajiies,  as  sveil  .as 
by  ihe  ^yate  iafartsts^  xtU  'the  year  1 7  $4,  when 
a  fiifp  hmrmg  beea  ftrandad,  wd  got  o^  again, 
die  infiired  irnxw^ered  a  itfoH  pacual  lofs  againll 
the  Jjosulan  AilurAnoe  Co«ipaiay»  fincc  wfcixii  fc-  p^^^j.. 
iW,  the  Ccanpanies  fawe  JefcoM  tjie  wocds,  '*^  chri w«» 
^^fjif  iijJ^rmMi^  ami  ari;eraow  isrdy  liable,  .in  AiTurXoiupi. 
oifea  "^4  ^general  iivier^gea  but  iche  old  Ibrm  is  cit<?<i  in  5 
Wi  retained  -by  ^priw^e  m<ut«i;s.  ^^^^-  •^SS  J* 

{%oii  dib  ^ia^iie  'there  ha»c  hocst  ieveraJ  de« 
tBravnafiomt  ia  all-of  which  it  haa  btcn  wiiibrm^ 
Ijtheld*  chat  the  tiridefwr^lters  can  iQ  no  .cafe  be. 
anfwerable  Jfbr  a  partial  lofs  to  fuch  commodities: 
and  that  no  lofs  <fliall  be 'doomed -a  total  one>  'but 
dietibfeltiee  ckfflra&ic^  of  die  thiog  inliuEed ;  for 
thatdittle  it^pQoifiGflly^rea>ains^  fihojugb  {)erhaps. 
wbaliy  iinfifiifoir  ^vfyi^  no /lofsiitaa  happened  Avithim 
^  ttteanuig  <ff  ishk  (fnen^prandum.  It  xna^y  ^fo 
bc^rqnertco^premtfetthajt  com  is  a  ^general  term, 
and  includes  imany  jparticDiars  s  peae^and  beans  jviafo^^, 
ha«e  hocQ  hgid  ico  come  within  .^e  meaning  of  skunay. 

ihe  ISOpd.  <  Vide  pod. 

tAa  raAioa  ¥fmi  ^  fpoiisay  of  infirrance  was  wiifon  v. 
hmfht  foi:  tfiherqeeoyo^y^cif^.  ^^.^dd.jerxent.  Smith. 
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being  the  damage  received  by  a  cargo  of  wheat 
On  board  the  Bofcaweni  tnfured  at  and  from  Lan^ 
€  after  to  Rotterdam.    The  wheat  was  valoed  by 
agreement  at  joi;  per  quarter'.     The  policy  wasr 
in  the  ordinary  form>  with  the  ufual  claufe  at  the 
bottom,  that  cbrn,  fifh,  fruit,  i^c.  fhouM  be  war- 
ranted free  from  aterage,  unlefs  general^  or  the 
fliip  be  ftrarided.      The  defendant  tinderwrote 
this  policy  for  loo/..     The  defendant  having 
pleaded  the  general  iflticf,  the  (raufe  camfe  on  to  be 
tried ;  and  a  fpecial  cafe  was  referved  for  the  opi- 
nion of  the  Court,  ftatihg,  that  after  the  fhip's  de- 
parture from  Lancafteri  and  before  her  arrival  at 
Rotterdam^  (he  met  with  a  violent  ftorm :  that 
ihe  was  by  and  through  the  fofcc  of  winds  and 
ftormy  weather,'  obliged  to  cut  away  and  leave 
iier  cable  and  anchor,  for  the  fafety  of  the  (hip 
dhd  cargo :  that  (he  was  alfb  greatly  damaged 
rind  obliged  to  run  to  the  firft  port  to  refit :  that 
the  cxpence  of  refitting  the  ftiip  amounted  Vi 
38/.  \^s.  per  tent,  which  the  defendant  in  this 
cafe  had  paid,  being  a  general  average.    The 
cafe  then  ftates,  that  the  hatches  were  not  opened 
ztLiverpool :  (the  place  where  fhe  had  gone  to  re-* 
pair)  but  the  (hip,  being  refitted,  proceeded  on 
her  voyage,  and  arrived  at  Rotterdam^  where  her 
cargo  of  wheat  was  landed  :  that  upon  unloading 
it,  it  appeared  that  it  had  received  damage  by  the 
(aid  ftorm  to  the  amount  of  56/.  19J.  8 J.  per 
eent. 

The  fingle  queftion  was,  upon  the  true  con* 
ftruftion  and  meaning  of  the  words,  ^^free  frm 
**  average^  unlefs  general^  or  the  fl?ip  hi  firandei^* 
whether  the  plaintiff  could  under  the  eircum- 
ftances  recover  in  this  at^lign  for  the  dam^e  of 
56/.  19J.  id,  per  cent.  After  two  arguments,  the 
Court  gave  judgment  for  the  defendant* 

Lord  Mansfield. — Policies  of  infurance,  ac» 
cording  to  their  prefent  form,  are  very  irregular 
and  confufed :  an  ambiguity  arifes  in  them  from 
ufing  the  fame  words  in  .different  fenfes  ^  parti^. 

cularly 
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Cttlarly^  ki  the  ufe  of  the  W5rd  average.  It  is 
uied  to  fignify  a  cono^butfoii  to  a  general  lofs  i 
and  it  18  alfo  ^fed  to  fignify  a  particular  partial 
loft. 

But  whether  it  be  cohfidered  in  one,  Of  other 
•f  theft  ienfes,  it  will  not  avail  the  plaintiffs  iii 
this  cafe.  For^  if  it  tere  fignify  coHtrikHtifoli  the 
inAirer  ia  to  be  fi-ce  from  contribution,  uhlefs  the 
mntribution  be  general.  If  it  figniff  l^fsy  theri 
plainly  it  is  warranted  free  fVom  dll  particular  lofs. 
The  inftti^  is  liable  to  all  loflbs  arifliig  fh)m  the 
ihip  being  ftranded ;  and  in  all  cafes,  where  therij 
b  a  general  average:  but  all  other  partM  lofles 
are  excluded  by  the  exprefs  terms  of  the  policy. 

The  word  '^unlefs*'  means  the  fattie  as  "ex- 
•'  ceptj**  and  never  can  be  conftmed  as  a  con- 
dition, in  tfaeienfe  that  the  counfel  fof  the  plain- 
tiff would  put  t^R  the  word  ^'conditiW^ 
aamely^  to  be  free  front  partial  lofs^  urileft  in  twd 
events,  t^;  » general  average,  ol^  the  flftthding 
of  the  Ihfp :  but  if  either  of  thde  ei/*eats  A\A 
faappeii,  then  to  be  liable  to  aH  other  average: 
The  words  "  free  from  average  unlcfs  genwftl,'* 
Can  never  mean  to  leave  the  inffurer  liaMe  to  any 
particukr  damage.  It  is  clear  then  that*  the 
pidntiflr  ought  not  t6  reechrer;  aad  that  judge- 
ment ought  to  he  given  for  the  def*wdaftt. 

In  a  "rery  modern  *  cafe,  a-  queflion  2ttb9tvipari  Cocking  r. 
the  memorandum.     It  was  an  adioft  bfO^tight  Frafcr.  B.  R# 
upon  ar  j)ofi'ey  of  Infuranee  to  recover  a^ainft  the  ^'  *S^-  ^ 
underwriters  for  a  total  lofs'  of  the  cafgo.    The*  ,,*/  **  *  ^* 
jury  found  a  verdi6t  for  the  plaintiff,  fubjedl  Vy 
d^opiiuon  of  the  Court  upon  a  fpecial  cafe*-^ 

The  eafc  fUrtes>  that  the  fliip  faUed  from  M^ 
fmnltami  cnfk  fht  id  of  December  1783,  y^khji' 
c5apgo  of-  fifh :  that  on  the  1  ith  thtf  hove  o4rer- 
beard  40  qoineals  for  the  general  prefefrs^nof 
the  ihip  ami  tar^ :  that  on  the  soth,  th^y  threw 
6nT  90  q^ifttafe  mot e-for  the  fime^urpoft.  The 
flMp  Mad  eKeeedhg'btiMi:weai!hey  xHt  her  afrivd  at 
Li^oH,  on  the  ioth  of  JamuMy  -ly ?4>  tk&  fifp  be- 

K  ing 
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ing  bound  to  Ftgsra^  Wh^n  flic  arrived  at  Z^ 
ton,  a  furvey  was  had  at  the  requeft  of  the  cap^ 
Cain,  who  was  alfo  the  confignee  of  the  goods,  by 
the  Board  of  Health  ;  and  it  appeared  to  them^ 
and  fo  the  faA  was,  that  the  cargo  was  of  no  value, 
through  fea  damage*  The  fhip  did  not  proceed 
to  Figara.  1  he  defendant  has  paid  into  Court 
the  amount  of  the  partial  lofs  fuftained  by  the 
ihip,  and  alfo  the  general  average  upon  the  cargo, 
lord  Mansfield.  Moft  litigations  arife  from 
improper  ftatements  of  cafes,  and  from  not  pn>> 
perly  defining  terms.  This  clauie^  relative  to 
fruit  and  fiih,  is  now  a  very  old  one  in  policies  of 
infurance.  The  infurer  undertakes  for  all  lo(res> 
except  particular  damage,  unlcfs  the  fhip  be 
(branded  :  he  engages  againft  a  total  lofs.  What 
is  a  lofs  \  The  total  lofs  of  the  thing  infured  is 
the  abjolute  dtfiruSionxA  it,  by  the  wreck  ef  the 
&ip.  The  fifli  mav  all  come  to  port  i  chough 
from  the  nature  of  tne  commodity,  it  may  be  da- 
maged^ it  niay  be  (linking :  ftill  as  ,the  comfDO* 
dity  Jpecifically  remains^  uie  underwriter  is  dif- 
charged. 

•  The  other  judges  concurred^  Mr.  Juftice  Buller 

ob&rving,  that  from  the  firft  introduftion  of  the 

djaufe  in  the  year  1749,  tiU  the  prefent  time,  the 

underwriter  never  has  been  held  anfwerable,  but 

in  cafes  where  there  has  been  a  total  lofs  of  the 

<iomnK)dity. 

i^^gmfuMv.        There  is  iiMfed  a  cafe  in  Sir  John  Strangis  re- 

B^own3  *    ports,  whiasKJeenis  (o  militate  i^inft  the  above 

9  Sira.  if65,  decifions. 

Upon  the  execution  of  a  writ  of  enquiry  before 
X^prd  Hardwickis  when  Chief  Juiiice^  it  appeared, 
,  ^at  the  defendant  was  an  in&rer  td  the  amount 
of  aoo/.  upon  corn,  the  value  of  which  was  217/.: 
that  the  com  was  fo  damaged  in  the  voyage,  that 
it  fold  for  67/.  only,  and  the  freight  came  to.80/. 
The  queftion  upon  this  cale  waS|  whether  as  the 
freight  exceeded  the  falvage^  this  was  not  to  be 
$onfidcjPs4  as  a  total  lofs. 

4  The 


The  Cbicf  Jufticfc  was  of  opinion^  that  withlrt 
ihtrca£>n  of  deduding  the  freight,  wl^en  the  iaU 
vage  exceeds  it ;  the  fSlaintifFin  this  cafe^  wherein 
it  fell  (hort.  Was  entitled  to  have  it  confidered  as 
a  total  lofs.  The  jury  accordingly  foUnd  for  the 
plaintiff! 

Upon  this  ra(B»  it  rtiay  be  obferved^  that  it 
was  decided  prior  to  the  tntrodudtion  bf  the 
daule,  upon  which  lb  mucl)  had  lately  been  faid  i 
and  confequently,  fuch  a  decifion  can  have  no 
weight  now,  becaufe  the  law  is  altered  on  accoUnt 
of  the  agreement  of  the  parties;     Indeed  the  caft 
I  am  about  to  cite  was  ezaftly  fimilar  in  cti^cum- 
fiances  to  B^jifieU  v«  Broxvn :  bUt  Lord  Man^U 
m  his  charge  to  the  jury  ^ave  a  very  diiSTeretic 
dirc&ioni  ahd  the  jury  fouhd  accordingly; 
.  It  was  aa  a&ion  brbught  on  a  polity  of  ihftl-  Mafon  ▼• 
ranee  on  f^ods,  on  board  the  Hafpy  Rtcvotrj  at  Skiim/. 
andYrom  Londm  to  St.  jfupifiine,  to  recover  for  Hiu"*^Tm' 
a  total  loft.    The  cargo  was /^^>  which,  idafof-  i7«o7at  *  ^ 
mer  caufe  on  the  fame  policy^  were  held  to  fal)  Guildhall. 
within  the  general  denominatioti  of  xtifn,  in  the  V.p,  1%^* 
meihorandtiih  at  the  foot  of  the  policy^.   The  pea9 
arrived  at  the  placfe  '6(  deftinatiorii*  but  being 
much  daitiaged>  the  product  of  them  was  lefs  by 
about  three  fourths  than  the  fitighr,  which,  on 
account  of  the  fhip's  arrival  At  the  port  of  dif- 
charge,  became  due. 

The  defence  ftt  up  Bjr  the  underwriter  -*ras, 
that  if  the  goods  mentioned  in  the  itiemorandum 
arrive  at  the  market,  though  alofs  amounting  to 
a  total  one  has  happened,  the  underw^irers  are  nof: 
liable.  Four  or  five  witnefles  tonverfant  itl 
fetding  l<riS»  upon  policies  being  cdled,  proved, 
dut  the  ufage  was,  in  fuch  caieSi  to  hold  the  iinder* 
ftitcr  difcharged. 

Lord  Mans/eld  told  the  jtiry^  this  was  a  qilcA 
tion  of  confequence,  and  it  turned  upon  the  ge- 
neral import  of  the  exception  :  the  witnefles  ex- 
amined have  put  it  on  that  point;  and  they 
Itold,  that  if  the  (pecifick  thing  come  to  the  port 
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pf  deliveiy,  the  un4crwr]ter  cannp^t  be  called  on* 
How  did  thU  matter  ftand  b^cfore  the  y^i^  1749- 
When  the  policy  was  g^Acral,  and  opersit^d  as  aa 
indemnity^  tho'e  was  little  differeAC^  bctweeo  4 
total  and  a  partial  Ipfs.  His  lordfiiip  l^re  ftaced 
the  determination  of  Boyfield  v.  Brown^  which>  ^^ 
obferved^  was  prior  to  the  claufe  in  qU^ilioiu  But 
the  cafes  no\^  ftand  upon  the  mtniorAndumy 
which  IS  in  very  general  words.  The  queftion  is, 
whether  the  ufage  has.  npi^  eicplained  the  geper^- 
lity  of  the  words,;  if  it  ka&j  every  mapi^  who.  coji- 
trads  in  a  policy  uoder  ufa^e^  dp^s.  it,  as  if  the 
point  of  ufage  were  inierted  in  his  cpjwad;  in 
terms.  The^witnefl^^  examined  all  fwpar  it  to 
ht  underftqod^  that  if  tl^.  i{>0ci£i{:k  thiQg  comes 
to  the  marketj  th^  mempraodu^i  ^^ar^anu  the  idr 
furer  to^  be  free  froni  sMdy  deo^ands^fpr  a^i  Vf.tmgt^ 
or  partial  lofk.  The  jury  fou^d,  fbr  t|ie.  defetif- 
dant. 

The  cafe  of  Bpyfield  y^  Bf:p'utn  ha$.  certaioly 

been  overturned  by  this  ^ecifipn,  whkh  «as  r«- 

Vide     te      cog'^^zed  as  a  proper  d^termioajyoa  i^  the  cafe. ol 

c/itpTeo.    Baillic  y.  MoMgliafdy  before  cited,  vjherc  Mr«. 

Juftice  Buller  fiiid,  that  this  ca^  in  Strangfs.  Re- 
ports bfid  heexi  exprefsly  over-ruled  bjf  tht  cx>urt 
in  the  cafe  c£;M^on  v^  Skurr^. 

When  thjc  quajjticy  of  damage  fuftained  in 
the  courfe  of  the  voy^age  i^  kooiKO^  z\f^,  the 
amount^  which  each  urbdenyxiter  upon  the  policy 
is  liable  to  pay,  is  fettled;,  it  is  ufual  for  the  un- 
derwriter to.endprifi  on  thp.ppUiJy,  ^* adjt^d' fhis^ 
"  io/s,  ai/o^  much'  pAr  c^nt/'  -or  ipc^e  words,  to  the 
fame  effect     This  is  c'aiied  ^in  adjulbaacnt. 

It  has  been  deCerminedy  ^h^t  after  an  adpuft* 
ment  has  been  figned  b^  the  undecviiriter^  if  he^ 
refufe  to  pay,  the  owner  has  no.  occa£pa  to  go^ 
into  the  proof  of  his  lofs;  Oi^  any  of  the  circum- 
fiances  refp^<5ling  it.  This,  it,  is  faid»  has  been, 
the  invariable  cuftpiii  upon  this  fobjcft ;  which, 
feems  perfedtly  juft^  as  the  underwriter  l^&'undcc 
his  hand  exprefsly  adoiittedj  that  t^e  plajjntiff'bdii 
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foftaihed  damage  to  a  certain  aniount.  To  be 
fare,  if  any  fraud  were  difcovcrcd  in  obtaining 
fhe  adjuftmcnt,  that  might  be  aground  for  fct- 
ting  it  afide :  but  fuppofing  the  tranfadtion  fair, 
hs  we  imuft  always  do  till  proof  is  given  to  the 
cphlr^,  thfe  rule  of  not  fuffcring  the  adjulhnent 
to  be  contradicted,  is  fair  and  equitable. 

An  ^ftidfl  was  brought,  by  the  plaintiSf  againfl  Hog  t« 
the  defeddjlnt,  cJn  a  policy  of  infurance,  which  the  Gouldnqr, 
latter  uftdcrwroite  in  November  1743,  on  the  Ihip  %^^^l^^^^ 
Gecrge  ajnd  Henry,  captain  Bdwer,  at  and  from  Jar  at  Gnildh^. 
maica  to  Lmdok,  intcreft  or  no  intercft,  free  ofBeawesLex 
average,  and  without  benefit  of  falvage  to  the  in-  Mer.  %\o. 
fttk'ers,  with  a  warranty  annexed  to  the  policy, 
that  the  (hip  fhould    fail    from  Jamaica,  with 
the  fleet  that  tame  out  under  convoy  of  the 
tJudlmo  C'aftU  man  of  war.     The  ftiip  failed  with 
the  fleet  under  that  convoy,  but  was  damaged  io 
Mdch,  as  to  oblige  her  to  bear  ZTiscy  far  Charles^ 
town,  where  (he  was  condemned  and  broken  up. 
The  piaintifl^  demanded  his  infurdnce ;  and  all 
the  underwriters,  being  fatisfied  of  the  truth  of 
the  cafe,  paid  their  lofs,  except  the  defendant, 
who  Went  fo  far  as  to  fettle  rt,  and  according  to 
the  cuft^ym  upon  thefe  occafibns,  underwrote  the 
policy  in  thefe  words  V  adjufted  the  lofs  on  this 
•*  policy,  at  ninety-eight  pounds  ^^  cent,  which 
**  1  doagrte  to  pay  one  month  after  date,  Lon^ 
**  dan  5th  July  1745.     fi^^  Gsuldneyf*  •- 

When  the  note  became  due,  he  inGfted  on 
fuller  proof,  particularly  of  the  (hip's  failing  with 
convoy,  and  her  condemnation :  but  as  it  always 
was  the  cuflrom,  after  adjuftment  and  a  promiie 
to  pay,  never  to  require,  any  further  proofs  but  ro 
pay  the  lofs ;  and  Lord  Chief  Juftice  Lee  being 
of  opinion,  that  this  was  to  be  coniidered  as  a 
note  of  hand,  and  that  the  plaintiff  had  no  occa^ 
flon  to  enter  into  the  proof  of  the  lofs,  the  jury 
found  a  verdift  for  the  plaintiff.  The  fame  rule 
was  purfued  in  the  following  year  in  another  cafe,- 
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Beaw»  ttt  btfore  Lord  Chief  Juftice  Lee,  betwigen  NewUi 
Msrc.  398.    and  Flexney. 

TheUdEMiy.  'I^hc  fpi/^  pf  this  rule  was  adopted  In  a  vttj 
Fktcher. '  modern  cafe,  in  zA  Infurance  upon  goods  on 
Doq^L  301.  jjQjy.^  ^  fer^gie  fiihy  **  the  policy  to  be  deemed 

f*  fyfficient  proof  OT  intcreft  in  cafe  of  I06.**  The 
defendaxit  Jufiered  judgment  to  go  againil  him 
by  default  i  and  on  a  motion  to  fet  afide  the  writ 
of  enquiry,  the  court  of  King's  Bench  faid,  that 
although  fuch  a  policy  would  be  void  in  this 
country,  by  virtue  of  the  ftatute  of  the  19th 
Vide  poft.      Q^Q^  ^.  ^^  yi^  yet  the  ftatute  did  not  extend  to 

^*  '^'  policies  on  foreign  Aips :  and  in  this  calc  the 

Vnderwriter>  Iji^ving  fuffcred  judgment  to  g4)  by 
default,  has  cdnfefTcd  the  plaintiflF's  title  to  reco- 
ver ^  and  the  amount  of  that  lofs  was  fixed,  by 
his  own  ftipulatk>n  in  the  policy,  and  which  he 
cannot  now  controvert. 

One  rule  relative  to  adjuftments  remains  ftill 
to  be  mentioned,  which  is,  that  if  an  infurer  pay 
money  for  a  total  lofs,  and  in  faft  it  be  fo  at  the 
time  of  adjuftment;  if  it  afterwards  turn  out  to 
be  only  a  partial  lofs,  he  fhall  not  recover  back 
the  money  fo  paid  to  the  infured.  But  fubftan- 
tial  iuftice  is  done,  by  putting  him  in  the  place 
of  the  infured,  and  giving  him  all  the  advantages 
that  may  arife  from  the  falvage. 

Bi  eafta  V.        Xhi^  rule  was  fd^cd  by  the  King'«  Bench  in 
B*     066  ^  ^^^  i>66%    It  was  an  aftion  on  the  cafe  for 

4  iMT.i9o^.  200/,  upon  ao  biilbiiatm  njfwnpjit,  for  fo  much 

money  had  and  received  to  the  ule  of  the  plain* 
tiffl  Nm  affumpfit  was  pleaded,  and  iflue  joined. 
It  was  brought  by  the  infurer  againft  the  infured, 
to  recover  l^ck  what  he  had  paid  him.  At  the 
trial,  a  cafe  was  refetved  for  the  opinion  of  the 
court.  The-fadts  were ;  that  a  policy  had  been 
underwritten  by  the  plaintiff,  for  the  infurancc  of 
any  of  the  packet  boats,  that  IhouM  fail  from 
Li/hon  to  Fabnoulby  or  fiich  other  port  in  Lng- 
h::d,  ns  Ms  maj^fty  {liquid  direct,  for  pac  whole 
Yir^^r,  comipcncing  the  ; ft  of  Q/7i?^f-,  J763,  and^ 
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to  continue  to  the  ift  o(  OStohery  1764,  inclufive» 
upon  any  kinds  of  goods  and  merchandizes  what- 
ibever :  and  it  was  agreed^  that  the  goods  and 
merchandizes  fhould  be  valued  at  the  Aim  infured 
on  fuch  packet  boat,  without  farther  proof  of  in* 
tei3eft  than  the  policy,  and  to  make  no  return  of 
premium  for  wane  of  intereft  being  on  bullion  or 
goods.  And  in  cafe  of  lofs  or  misfortune,  the 
infured  were  to  be  at  liberty  to  fue  for  labour  and 
travel,  for,  in^  and  about  the  defence,  fafeguard,' 
and  recovery  of  the  faid  goods,  or  any  part 
thereof,  wkhout  prejudice  to  the  infurance,  to 
the  charges  whereof  the  infurers  were  to  contri- 
bute, each  one  according  to  the  rate  and  quan* 
dry  of  his  fum  ihlurcd»  The  confideracion  paid 
by  the  infured  was  10  fer  centi  and  in  cafe  of 
lofs  they  were  to  abate  nothing.  Then  follows 
the  ufual  memorandum. 

The  cafe  then  dates,  that  the  defendant  had 
an  intereft  in  bullion,  on  board  the  Hanov& 
packet,  being  one  of  the  king's  packets  between 
UJbm  and  FalmMtb :  that  on  the  id  ofDecemhr, 
1763,  it  was  totally  loft  off  Falf/foutb,  in  a  voy« 
age  between  Lijhcn  and  Falmouth  i  and  the  lofi 
was  adjufted,  in  writing  under  the  policy,  in  the 
Words  following : — 

Adjufted  a  lofs  on  this  policy  of  100/.  fer 
**  cent,  the  Hanover  packer,  captain  Sberbom^ 
*'  being  totally  loft  at  Falmouth.  Should  any 
**  falvage  hiereafter  be  recovered,  the '  infured 
"  promifes  to  refund  to  the  infurcr  whatever 
*'  he  may  fo  recover,  in  fuch  proportion  as  the 
*^  fum  infured  bears  to  the  whole  intereft. 
^  London i  2?  Odoter,  l7b4^  for  Richard  Seward^ 
«  Michael  Firth:\ 

The  infurcr  paid  the  whole  money  infured, 
which  was  200  /.  In  Jpri/y  1 765,  the  iron  trunk, 
which  contained  all  the  bullion,  was  fifhcd  up ; 
and  thereby  all  the  bullion  was  recovered  withouc 
prejudice,  and  delivered  to  the  dcfcndslnc.     The 
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defendant's  c^pence  of  falvage  amounted  to  6 j  £» 
Ss.  2d.  of  which  the  plaint! flf's  proportion  came 
to  a9L  4 s.  wl^ich  the  defendant  paid  into  court. 
The  queftion  waa,  whether  the  plaintiff  waa 
entitled  to  recover  ? 

The  court  held,  that  this  was  a  pcdicy  of  a 

{><culiar  fort ;  and  that  it  was  good  within  the 

Vide  poft.      ^x^eptMW  of  the  19th  George  !•  r.  37.  which  lays, 

^*  '4«  that  certain  policies  of  a  particular  form  ifaall  be 

void,  exci^pt  on  eSe^  from  any  port  in  Eurofe^ 
or  Amirica^  in  the  poflelTion .  of  the  croWns  of 
Spain  QxPertugal.  This  is  a  mixed  policy ;  partly 
a  Wdger  policy,  partly  an  op^n  one  :  it  is  a  va« 
Ittcd  policy,  and  ff^rly  fo,  without  fraod  or  mif* 
repreientation.  Therofore  the  lofs  having  hap* 
pened,  th^  infgred  is  entitled  ta  recover  as  for  a 
fQtal  lofs.  The  infurer  agreed  to  the  value ;  and 
cannot  be  allowed  to  difpute  it*  The  infurc4 
has.  received  the  money  for  a  total  lofs :  and  there 
1^  no  want  of  confcience  in  retaining  it.  The 
cafes,  cited  at  the  bari  pnly  tend  to  fhew,  thai 
'where  it  appears,  befwn  adjuftment^  to  be  but  a 
Partial  UJsy  the  underwrite  ihall  pay  no  more  than 
$he  nal  damase :  the  reafon  of  which  decifion  is, 
that  the  infured  muft  fhew  the  whole  cafe,  aii  it  then 
ilood.  But  in  the  prefent  cafe>  there  waa  a  total 
lofs  ^%  the  time  of  the  adjuftnrurnt.  The  adjuft* 
0>ent  in  this  cafe  makes  an  end  of  the  queftioOf 
Here  is  a  folemn  abandonmen  Ci  and  a  folenui  agreo^ 
mcnt,  <^  that  the  infurers  fhall  be  content  with 
*^  falvage  in  fuch  proportion  aa  the  fum  infured 
*^  bcvs  to  the  whole  intereft."  There  waa  % 
*  •  total  lpf9  at  the  time  of  the-adjuftment  (which  ia 

the  fanne  as  if  the  damages  had  then  been  reco«> 
vered  in  an  aftlon*)  Here  is  no  fort  c^  frauds 
nor  any  thing  that  is  againft  ai^y  law ;  and  to  re- 
fund more  than  in  that  proportion  would  be  con-r 
trary  to  the  underwriter's  own  agreement.  There- 
fore the  net  proponion  only,  in  reipeA  to  tho 
plaintiff '$  fubfcription/  after  dedu€liQp  of  falvage^ 
I  ought 
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ought  to  be  returned,  and  that  is  paid  into 
court.  The  fqfiea  was  ordered  to  be  delivered  to 
the  defendant. 
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Of  OeMral  or  Crois  Average. 

AVER  A  (j  Et  in  that  fenfe  in  which  we  are  3Burr.  1555. 
now  to  conlider  it,  fignifies  a  contribution 
to  a  general  lofs :   but  in  order  to  fatisfy  the 
reader,  it  will  be  necefliuy  to  give  a  more  parti* 
cular  defcriptidn  of  it. 

Whatever  the  mailer  of  a  fhip  in  diftrefs,  with  xMagen855. 
the  advice  of  his  officers  and  failors,  deliberately 
rdolves  to  do,  for  the  prefervatlon  of  the  whole, 
in  cutting  away  mails  or  cables,  or  in  throwing 
joods  overboard  to  lighten  his  vefiel,  which  is 
what  18  meant  by  jettifon  or  jetfon^  is  in  all  phces 
permitted  to  be  brought  into  a  general  or  grefs 
average*:  in  which  all  who  are  concerned  in  ihip, 
freight,  and  cargp,  are  to  bear  an  equal,  or  pro- 
ponionabk  part,  of  the  Icfs  of  what  was  fo  facri- 
need  for  the  common  welfare  5  and  it  muft  be 
siade  good  by  the  infurers  in  fuch  proportions^ 
as  they  have  underwritten.  In  the  works  of  wri-  Beawet  147, 
ters  upon  comn^ercial  afF;ur9,  we  very  often  mtti 
with  the  word  contribution^  alfo  iignxfying  the 
thing  juft  deicribed  :  and  in  a  marine  fenfe,  ave- 
rage  and  contribution  are  fynonymous  terms^ 

This  obligation,  which,  by  the  laws  of  all 
the.  maritime  countries  iti  Europe,  binds  the 
proprietor  of  the  goods  or  fhip  faved  to  con^ 
tribute  to  the  relief  of  thofe  whofe  goods  are 
thrown  overboard,  is  founded  on  the  great  prin-r 
ciple  of  diftributive  juftice :  for  it  would  ht  hard 

that 
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that  one  man  (hould  fuffer  by  an  aA,  which  th^ 
common  fafety  rendered  necefTary;  ahd  thatthoffe 
who  received  a  benefit  from  that  aft  (bould 
make  no  fatisfaftion  to  him  who  had  fuftaineS 
the  lofs. 

This  obligation^  which  is  tacitly  entered  into 

by  all  who  have  property  at  fea,  was  introduced 

Leg.  Rhod.    by  the  Rhodians.    Their  laws  moft  equitably  en* 

f.  2.  art.  9*    afted^  that  all  the  property  on  board  ihould  con- 

'  trfbute  to  this  necciTary  and  general  lofs ;  and  in 

modern  conftitutions  we  find  very  little  alteration 

in  the  doftrine  of  averages,  from  that  eltablifhed 

at  Rpodes.    Similar  regulations  were  made  by 

Ltws  of        the  laws  of  IVtJbwfj  and  as  I  have  already  faid, 

Wiibtty,        they  are  now  become  general.    From  McUer  wc 

L^  *^6  f     ^^*^">   ^^^^  ^^^  Rbodian  laws  upon  this  fubjeft 

•*•€•  •  -3'  were  introduced   into  England  by  fTilfym  the 

Conqueror. 

Bieawes  Lex       In  order  to  make  the  z&  of  throwing  the  goods 

Merc.  J  4^.     overboard    legal,    three    things    muft    concur. 

ift.  That  what  is  fo  condemned  to  deftru6tiontf 
be  in  confequence  of  a  deliberate  and  voluntary 
conftiltation  held  between  the  mafterand  men.^ 

adly.  That  the  (hip  be  in  diftrcfs,  and  that  fa- 
crificing  a  part  be  neceflary  in  order  to  preferve 
the  reft. 

3dly,  That  the  faving  of  the  fhip  and  cargo  be 
aftually  owing  to  the  means  ufed  with  that  folo 
view. 
Laws  of  It  appears  alfo,  by  the  laws  of  fFiJbitf^  that  in 

Wiibuy,  ^lti  emergency  of  fuch  a  nature  as  to  juftify 
*"•  *^'  lightening  the  Ihip,  it  was  neceflary  firft  to  con- 
Laws  of  O-  fult  the  owner  of  the  goods  or  the  fupcrcargo ; 
leron^  arc.  8.  but  if  they  would  not  confentj  the  merchandize 

might,  notwithftanding  their  rcfufal,  be  ejected, 
if  it  appeared  neceflary  to  the  reft  of  the  people 
on  board  ;  a  regulation  evidently  founded  in  nc- 
cefljty,  to  prevent  a  fordid  individual  from  ob- 
ftrufting  a  mcafure  fo  efiential  to  the  general  fafcry. 
Beawcs  148.  If  the  ihip  ride  out  the  ftorm,  and  arrive  in 
Moliov,  j.  2.  fafety  at  the  port  of  dcftination,  the  captain  muft 
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make  regular  protcfts,  and  muft  fwcar,  in  which 
oath  Ibme  of  the  crew  muft  join,  that  the  goods 
were  caft  overboard  for  no  other  caufe,  but  for 
the  f&fety  of  the  (hip  and  the  reft  of  the  cargo. 
And  as  the  law  has  authorized  fuch  proceedings 
in  thefe  cafes  of  imminent  neceflity,  it  will  pro- 
tcft  thofe  who  aft  hnd  fidcy  and  will  indemnify 
them  againft  all  confequences.  Thus  in  an  Moufe'safe, 
adion  of  trefpafs  *  againft  a  msin  for  throwing  xi  Co.  63. 
.goods  overboard,  he  pleaded  fpecially,  that  it 
was  done  in  a  ftorm,  in  a  cafe  of  neceflity,  navis 
kvand^  caufd  \  and  if  that  aft  had  not  been  done^ 
that  the  paiTcngers  muft  all  have  perifhed.  The 
court  held^  that  the  plea  was  good^  and  the  de- 
fendant had  judgment. 

It  is  evident  from  one  of  the  rules  above  ftated^ 
that  th|cre  can  be  no  contribution  without  the 
ijeftion  of  fome  goods^  and  the  faving  of  others : 
but  it  is  not  always  neceflary  for  the  purpofc  of 
contribution,  that  the  (hip  fhould  arrive  at  the 
port  of  deftinatioQ. 

But  I  wifti  to  be  better  underftood.    If  the  Ord.Lcw.14. 
jettiibn  does  UQt  fave  the  ibip,  but  fhe  perifli  in  tit.Concribu. 
the  ftonxij  there  ihall  be  no  contribution  of  fuch  art*  15-  ^^^ 
goods  as  niay  happen  to  be  faved  %  becaufe  the  2"^*i°^ 
objeft^  for  which  the  goods  were  thrown  over-  ^  ^  '  ^  .^^ 
board,  was  not  attained.     But  if  the  fhip,  being  Ord.  of 
oiice  prefjbrved  by  fuch  means,  and  continuing  Rotterdam. 
her  courfe,  ftould  afterwards  be  loft,  the  pro-  *^^««^«98. 
perty  faved  from  the  fecpnd  accident,  (hall  con- 
tribute to  the  lofs  fuftained  by  thofe  whofe  goods 
were  caft  out  upon  the  former  occafion. 

Magensy  in  his  prcliqiinary  Effay  on  Infu-  1  Mag,  56. 
ranees,  advances  a  diffeFent  doftrine,  and  con- 
tends, that  if  a  ihtp  be  fayed  by  throwing  goods 
overboard,  atid  afterwards  peri(h  by  another  ca- 
lamity, the  goods  faved  Ihall' not  contribute  to  the 
former  lofs.  He  puts  a  cafe  to  illuftrace  his 
meaning  j  but  the  ordinances  abov^  referred 
to,  as  will  appear  from  the  abftraft  of  them 
ir  thr  prrcerling  -j^a'-agrach,  dire^Slly  conrradlft 
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h'ls  jpofnionSy  although  he  feems  to  have  had 
thbfe  ordinances  in  view  when  ne  adVanccd 
them.  It  was  necetianr  to  fay  thus  niuchj  be* 
caufe  the  doctrines  of  fuch  an  ofeful  writer 
art  often  received  implicitly}  erroneous  cjh- 
hions  are  adopted  and  confirmed^  becaufe  diejr 
are  not  accurately  examrned :  and  the  more  re- 
fpeSEable  the  writer  is»  the  jgreater  is  the  danger 
I  S(ag«  $7.    which  is  to  be  apprehended.    Bvt  what  is  jhU 

xhore  remarkable^  in  the  v£ry  neitt  p^agr^h  to 
uiat  I  laft  mentioned,  hd  puts  a  lin^iHr  cafe,^  ia 
which  he  admits  chat  the  goods  fared  ought  to 
contribute.  ^  .. 

The  writers  U{x>n  this  Ajbjeft  have  ftated  with 
much  minuteneis  and  accuracy,  the  Tariovi  acci- 
dents ^nd  charges,  that  will  entitle  the^partyfuf' 
{ering  to  call  upon  the  reft  for  a  contribution. ,  I 
dfoubt  whether  tt  ht  neceifary  to  be  fo  particalW 

Merc.  148.     zrom  the  aefcription  given  of  average  at  ighe  be^ 

ginning  of  this  chapt^,  that  all  loues  Aiftained^ 
and  expences  incurred  vo]unta;rily  ^tui  deliber- 
ately,; with  a  view  to  prevent  a  total' lofs  of  the 
ihip  and  cargo,  ought  to  be  equally  borgc  by  the 

I  Mag.  64.  fiiip  and  her  remaining  lading.  Such  for  inftance 
is  the  danyage  fuftained,  in  defending  a  ih^ 
againit;  an  enemy  or  pirate :  fuch  is  the  rxpehce 
df  curing,  and  attendance  upon  the  oSiccf&  o( 
rtiariners  wounded  in  fuch  defence  :  and  ibch  ^f<l 
is  the  fum  which  the  mailer  may  have  promifed 
to  pay  for  the  ranfoai  of  his  (liiip  to  any  privateer 

Brawes  148.  ^^  ptrate,  when  taken.     A  maftcr  who  has  coc 

hi^  mad,  parted  with  his  cable,  or  abandoned 
any  other  part  of  the  (hip  arnd  cargo,  m  a  ftorm, 
in  order  to  fave  the  Ihip,  is  weH  entitled  to  thi& 
compenfation  :  but  if  he  ihould  Ufe  them  by  the 
itorm,  the  lofs  falls  only  upon  the  (hip  and  freight  ^ 
becaufe  the  ten\peft  only  was  the  occafion  of  this 
lofs,  without  the  deliberation  of  the  maftcr  and 
crew ;  and  was  not  done  with  a  view  to  fave  the 
ihip  and  Uding«    Upoo  the  fame  principle  it  i$» 

that 
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dizt  by  the  na¥sd  hv&  oiWiJbwf^  whieh  in  thi^  re*  Art.  ^f. 

fpc^  as  weE  as  tn  many  others,  have  been  adopc-^ 

fid  by  iQodera  ftates,  it  was  declared,  that  when  a  Ordin.  of 

fliip  an i^ed  at  the  mouth  of  a  harbour,  and  the  n'*?^^j!^ 

mifto*,  finding  thathis  (hip  was  too  heavy  laden  a  M^U ' 

to  ml  up,  was  obliged  to  put  part  of  the  cargo  96. 183. 

iBiQ  hoys  and  barges;  the  owners  of  the  (hip  and  Molloy,  tit* 

of  the  eoods  chat  remained,  were  obliged  to  con*  ^^^"g«* 

tribute,  if  the  lighters  periftied.    But  if  the  (hip 

(houhl  be  lof^  and  the  lighters  (hved,  the  owner^ 

of  the  goods  ^  pri^ferv^^  were  not  to  contribute 

m  the  propjrietqrs  of  the  ihip  and  cargo  Ipft.  1  Mag.  56. 

l?he<KMre&€C   is   this,    tfae  lightening  of  tJie 

%ip  was    an  aA  of  4clit>eFation   for   the  ge- 

itcfsl.  benefit;  wjie^us  the  cinciimftance  of  the 

lighters  being  faved,  and  the  fliip  loft,  was  aect* 

dqita),  nd  way  proceeding  from  a  regard  for  the 

whole, 

£s  is  not  99Xf  tlie  value  of  the  goods  thrown  Sc^wts  148* 
o«erboar4  ^^  msaX^  hjt  cenlidered  in  a  general  Nb>^qe^«  L9. 
averages  kM<  alio  the  vaihie  of  ibch  as  receive  any  ^'  ^*  ^'  ^* 
damage  by  wet,  &€.  from  the  jetiifen  of  the 

It  is  iaidy  tl^at  if  4  (hip  be  taken  by  force,  car-  Beawes  1 50. 
rjjed  in  ca  feme  port)  zisA  the  crew  remain  on  b<Kip4 
to  take  csM  ^  and  rechinv  her,  not  on^y  the 
charges  of  reclaiming  (hall  be  brought  into  a  ge^ 
neiral  avetage-i  but  the  wagtSs,  and  expences  o^ 
tiic   flup's  Company   during    her  arreft,  '  from 
die  tkit  of  lMf^^»H  an^ being difti^edm 
the  voyage*     In  this  idea  Magens  concurs,,  ami  1  Mag,  67 » 
aSfotB,,  that  foch  eitpences  are  allowed  as  average 
ii^  EMdm,  aa'  wcH  as  elfew^re.     He  denies, 
towcsrei^  and  as  k  ieems,  juftly^denies,  that  an  a^ 
l^smnce  would  h^,  made  lindef  general  average^ 
for  fiukirs  wages  aiK|^v4^a|s  wh|?n  they  are  u^ 
dec  a  aece(Kty  of  performing^quarantine,  in  whi<^ 
cafo  che  mailer  wotild'have^  beeft  obliged  to  main- 
toia  and  pa^  them,  th<wgh  his  veAel  had  arrived 
ovij  Of,  bailaft*    '9nt  at  ihc  fiuxie  lime  he  admit^ 

th& 
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tfid  lience  their  prefcrVation  will  be  a 
benefit. 

Both  by  law  and  cuftom^  the  wages  of  £ak>rs 
are  not  to  contribute  to  the  general  lofs ;  a  pro* 
▼ifion  intended  to  make  this  defeription  of  men 
more  eafiiv  confent  to  a  jettifen^  as  they  do  noc 
then  rilk  tneir  all^  being  ftUl  alDnred  chat  their 
wages  will  be  paid. 
1  Mag.  69.  Th^  way  of  fixing-  a  right  fumi  by  which  the 
av^erage  ought  to  be  computed^  can  only  be,  by 
examining  what  the  whole  fliip^  freight  and  car- 
gOj  if  no  jettifon  had  been  made^  would  have 
produced  noat^  if  they  had  all  belonged  to  one 
p^on^  and  been  fold  for  ready  money*  And 
this  is  the  fum  whereon  the  contributiDn  (hould 
be  made^  all  the  particular  goods  bearing  their 
net  proportion. 

In  no  re^eft  whatever -do  the  ordinances  of  fo^ 
reign  ftates  dt^Mr  fo  much^  as  in  the  manner  of 
fettling  the  Contribution  of  the  (bip  and  freight* 
In  fome  ptacesj  the  Ihip  contributes  for  the  wbo]e 
of' her* value  and  freight;  in  othersj  for  the  half 
of  hee  value,  and  one  third  of  her  freight :  aad 
again,  in  others,  both  fhip  and  fretgbc  are  to 
contribute  for  one  half.  By  the  laws  of  K^mfigi-^ 
ie^gy  Hamkirgl^  and  Copwbagm^  the  (hip  is  to 
contribute^for  the  whole  of -her  vidue  and  freight : 
They  alfo  declare,  that  the  value  of  the  flrip  flidl 
be  that  which  ihe  was  worth  when  (he  arrived ; 
and  that  fron[i  the  freight '  a  dedudion  fboll  be 
made-  of  the  men's  wages,  pilotage^  and  fuek 
other  chargee,  as  ^ome  under  the  name  of-  petty 
average,  of  which  it  is  cuftemary  every  where, 
as  we  have  before  obfervtd,  for  the  cargO'  t»  bear 
two  thirds,  and  the  flMp  one. 

The  Englijb  writers  upon  commeree  are- totaBf 
fiknt  \A  thii  re^ft ;  and  therefore  c«rftoi»  muft 
be  our  guide:  and^I  thiiik  from  that  we- may 
collefb,'  that  the  ftip>  A>eight,  and  Cargo^  are -to 
bi6»^  an  equal  and  proportional  parr  of  whae  wm 
fe  facrifteed  for  the.  common  good. 

The 
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'    The  fca  laws  of  difFerent  countries  vary  no  lefs 
than  upon  the  former  queftion,  in  fixing  at  \^hat 
pices  goods  thrown  overboard  fhall  be  cllimatcd,      '  ■ 
and  for  what  value   thofe  faved  are  to  contri- 
bute. 

By  the  ordinances  o(  JioUerdam,  Stockholm,  and  ,  ^1-  x.  , 
Ccfinbagen,  if  the  accident,  which  occafioned  the  285.  339, 
general  average,  hapened  before  half  the  voyage 
was  performed,  the  jcttifon  was  to  be  eftimated  at 
prime  coftj  but  if  after  that  period,  then  at  the  > 

price  for  w.hich   fuch   goods  would  fell,  at  the 
place  of  difchargc,  freight,  duties,  and  ordinary 
charges  dedufted.     That  diftinftion  is  now,  how-  Molloy,  tit. 
ever,  exploded  mEngland^zn^  the  cuftom  has  be-  Aver.  f.  15. 
come  general  ofeftimati  ng  the  goods  faved  and  loft,   ' 
at  the  price  for  which  the  goods  faved  were  fold  4 
Ireighfand  all  other  charges  being  firft  deduced. 
This   rule   is  agreeable  to  the  marine  laws  of  Leg,  Wi(b. 
Wifhuyj    which  declare,  that    the    goods  thrown  ^rt.  20. 
overboard,  fhall  be  brought  into  a  grofs  averap;e, 
and  ihall   be  rated  ar  the  fame  price  for  wiiicli 
\  other  merchandize  of  the  fame  fort,  preferved 
from  the  fea  or  enemy,  was  fold.     This  cullom 
mentioned  by  Molloy  was  certainly  new  in  Eng- 
land at  the  time  he  vrote ;  for  it  appears  by  Ma-  Malync  Lex 
lyne^  that  in  162.2,  the  diiiinAion  Vvas  obfcrved  of  ^^'<^^^-«i*p*ft 
eftimating  the  goods  at  prime  coft,  if  thejettifon  ^*  ^ 
happened,  before  half  the  voyage  v/as  performed  ; 
and  if  after,   at  the  price  t!ie  reft  of  the  goods 
fold   for,   at  the  place  of  difchargc.     However, 
Molhy  is  a  more  modern  authoritv;  and  Magcns 
fays,  that  the  prevailing  mode  of  fettling  averaii;es 
now  adopted  in  England  is  conformable  to  that 
rule,  which  has  aboHflied  the  diftinftion. 

Gold,  filver  and  jewels,  at  moft  places,  con- 
tribute to  a  general  average,  according'  to  their 
full  value,  and  in  the  fame  manner  as  any  oiher 
fpecies  of  merchandize.  It  has  been  faid,  t^iit  1  Mug.  62, 
an  immemorial,  cuftom  has  p.^evai?ed  at  Amfier- 
dam^  that  gold  and. filver  fiiall  only  conpriburc 
for  half  their  value :  the  reafon  for  fuch  a  cuf-r 
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torn,  one  is  at  a  lof*  to  conjcfturc.  In  En^Iand^ 
no  fiich  cuftom  prevails;  but  money  and  jewels 
muft  fall  into  the  general  average  at  tbcir  full 
price :  and  a  modem  writer  aflbres  us,  that  the 
prafbice  was  fuch  in  London  when  he  wrote ;  and 
fuch,  I  believe  it  to  be  at  this  day. 

The  contribution  is  id  general  not  made  tiH 
the  Ihip  arrive  at  the  place  of  delivery:  but  ac- 
cidents may  happen,,  which  may  caufe  a  contri- 
bution before  fhe  reach  herdeftirwd  port.  Thu* 
when  a  vcffel  has  been  obliged  to  m»ce  a  jctcifon, 
or,  by  the  damages  fuffered^,  foon  after  failing,  is 
obliged  to  return  to  her  port  of  difchargc ;  the 
neceflary  charges  of  her  repairs,  and  the  replacing 
the  goods  thrown  overboard,  may  then  be  Ictdcd 
by  a  general  average. 

Thus  I  have  endeavoured  to  lay  before  the 
reader  an  idea  of  what  is  meant  by  arveragej  and, 
in  order  to  do  that  more  diftinftly,  I  have<lcfiDcd 
what  average  is  ;  I  have  (hewn  its  origin  5  and 
what  the  neceffary  requifites  are  to  render  the 
aft,  whence  averages  arifcs,  legal.  I  then  ftatcdl 
in  general  what  accidents  or  expences  would  au- 
thorize the  fufFerer  to  call  for  a  contribution  i  the 
different  kinds  of  property  that  were  fubjeft  to 
fuch  contribution  >  and  lattly,  the  mode  by  which 
the  value  of  this  property  was  to  be  afcertained. 
It  onlv  remains  now  to  (late,  that  the  infurcrs 
are  liable  to  pay  the  infured  for  all  expence* 
arifing  from  general  average,  in  proportion  to 
the  fums  they  have  underwritten.  Roccus  fays, 
JaSlu  fa^Oy  ob  maris  timpejlatem^  fro /ublevanda 
naviy  an  teneantur  affecuratores  ad  folvcndum 
ajlimationetn  rcrumjaitarum  domino  tpfarum  ?  Die 
eos  nou  teneriy  quia  fro  rebus  jaSlis  jit  contrihu" 
tioj  inter  omnes  merces  habentes  in  ilia  navi  pr9 
Jotvendo  pretio  domino  ip/arum^  et  ideo  fi  cJfecH" 
*'  rat  us  recuperat  pretium  rerum  jaStarumy  non 
poteji  agere  contra  affecuratores  5  tamen  te)ientur 
ajecuratores  ad  reficiendnm  illam  ratam  et  for^ 
**  tionem^  quam/ohit  ajfecuratus  in  illam  contribu- 
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**  timm  fsM»do  infer  9m)Hs^  bdhenUs  mifces  in  ilia 
'•  ntfviy  iqu^  forii^  turn  non  recuferetur  ab  aliU, 
^  babe  far  pro  ideptrdHa^  tt  froinde  dd  itiam  fcr^ 
**  tr0iem  fnentur  taffecuraitiresJ* 

The  optnioKi  of  this  karncd  civilian  is  agree^ 
able  CO  toe  iaws  t>f  all  the  trading  powers  on  the 
tx>ntinent  of  Earopfy  ^  Well  as  to  thofe  of  Bn^*- 
Jatul,  where  the  infurer,  by  his  contraA,  engages 
to  indemnify  agaiaft  all  kiC^  arifing  from  a  ge- 
neral average. 


CHAPTER   THE    EIGHTH. 

■ 

Of  Salvage. 

SA  L V  A  G  E  is  fo  ncceflarily  connefted  with  the 
two  fbriner  chapters,  that  it  will  be  proper  to 
\3kt  it  into  conlideration  here>  before  we  proceed 
to  the  other  parts  of  this  enquiry. 

Salvage  is  an  allowance  made  for  faving  a  Ihip,  Beawei  L^x 
6r  goods,  or  both  from  the  dangers  of  the  feas,  Merc.  1^6, 
fire,  pirates^  or  enemies  :  and  it  is  alfb  /bmetimes 
nfed  to  fig(iify  the  thing  itfelf,  which  is  faved; 
but  it  is  in  the  former  fenfe  only>  in  wliicfa  we  are 
atprefent  to  confider  it. 

The  propriety  and  juftice  of  fuch  an  allowance  Kiii<if*8pJ"ifi^. 
muft  be  evident  to  every  one  $  for  nothing  can  of  Eq.  Xntr^* 
be  more  reasonable  than  that  he,  who  has  re-.  ^"^'  P*  S» 
covered  the  property  of  another  from  imminent 
danger^  by  great  labour^  or  perhaps  at  the  hazard 
of  his  \ik,  (hould  be  rewarded  by  him,  who  has 
been  fo  nnateriaJly  benefited  by  that  labour.    Ac-  Leg.  Rho<f. 
cordiflgly^  all  maritime  ftates,  from  the  Rbodians  T-  *•  »t.  65. 
down  to  the  prefent  time,  have  made  certain  re-  4^*  47' 
gulationi^  fixing  the  rate  of  falvage  in  fome  in- 
fiaacest  and  leaving  it,  in  others^  to  depend  upon- 
the  particular  circumstances. 

La  The 
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The  law  of  Knglandy  the  decifions  of  whicfh 
are  not  furpafled  by  thofe  cf  any  oth<rr  nation,  ifi 
juftice  and  humanity,  was  not  backward  in  adopt- 
ing a  doftrine  fo  equitable  in  its  nature,  and  fo 
beneficial  to  thofe  whofe  property  was  endangered. 
Hartfort  Thus  in  an  adlion  of  trover,  the  defendants 

^  /^^R  pleaded,  that  the  goods,  for  which  the  aftion  was 
*  '*^"*'  brought,  were  in  a  Ihip,  which  took  fire,  and  that 
2  i>aik. 6j4.  they  hazarded  their  lives  to  favc  them:  but  ihat 
they  were  ready  to  deliver  the  goods,  if  the  plain- 
tiff would  pay  4/.  for  falvige.  The  court,  u|X)n 
a  general  demurrer  to  this  plea,  were  obliged  to 
give  judgment  for  the  plaintiff,  becaufe  the  fpc- 
cial  plea  did  not  confefs  a  converfion.  But  upon 
the  general  point,  for  which  this  cafe  is  cited, 
1  ord  Chief  Jullice  Ihit  held,  that  the  defendants 
mi;^ht  retain  the  goods  till  payment  of  the  fal- 
vaic,  as  well  as  a  taylar,  an  oilier,  or  a  common 
carrier  :.  and  falvage  is  allowed  by  all  nations ;  it 
'being  reafonable,  that  a  man  fhould  be  rewarded, 
who  hazards  his  life  in  the  fervice  of  another. 
Therefore  his  lordfhip,  in  favour  of  fo  jufl'a 
claim,  allowed  the  defendant  to  waive  his  fpe- 
cial  pica,  and  plead  the  general  iffue. 

As  the  propriety  of  fuch  an  allowance  is  ad- 
mitted  by  ail,   the  only  difficulty  that  can  arifc 
upon  the  fubjcft  is,  to  afcerrain  in  what  propor- 
tions thefe  gratuities  and  rewards  muft  be  al- 
lowed. 
ViJe  the  paf-  *    The  laws  of  Rb{fd,,'s  fixed  the  rate  of  falvage 
/ages  Uit        in  feveral  inftances,  fometimes  giving  for  falvage 
^*  one-fifrh  of  v/hat  was  faved  ;  at  other  tirnes,  oniy 

a  tenth  ;  and  at  others,  one  half.  The  resula- 
Lrg.  Olcr.  tiuns  of  Olcron  left  it  more  unfcttled,  and  de- 
art.  4.  clared,  that  the  courts  of  judicature  fhould  award 
/  to  the  falvers^  fuch  a  proportion  of  the  goods 

faved,  as  they  ihould  thinlc  a  fufficieht  recom- 
pcnfe  for  the  fervice  performed,  and  the  expencc 
incurrt*d.  Almoft  every  llate  has  regulations  on 
Vnis  head  pecuIiaV  to  itfelf;  and  the  legiflatureof 
this  country  has  by  various  flatutes  exbrelTed  its 

ideas 
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ideas  upon  the  fubjcft.  I  fhall  firrt  confidcr  what 
rule  it  has  cftablilhcd  in  cafes  of  wreck;  and  then 
what  the  .rate  of  falvage  is  in  cafes  of  recap- 
ture. 

When  a  (hip  has  been  wrecked,  the  law  of 
England  has  folJowed  the  laws  of  Oleron,  in  de- 
claring, that  reafovable  falvage  only  (hall  be  al- 
lowed* But  the  ftatutc  will  beft  (hew  the  idea 
of  the  lecriflature. 

It  appears  from  the  preamble,  that  the  infa-  12  Anne, 
mous -praftices,  which  a  former  ftature  of  97. **^^-*-^-*^' 
Edward  3.  r.  1  7.  had  endeavoured  to  fupprefs, 
of  plundering  thofe  (hips  which  were  drjven  on 
fliore,  and  fcizing  whatever  coiild  be  laid  l^old 
of  as  lawful  prize,  dill  continued  ;  or  that  if  the 
property  were  reftored  to  the  owners,  the  demand 
ibr  falv-agc  was  fo  exorbitant,  that  the  inevitable 
ruin  of  the  trader  was  the  immvrdiate  confequence. 
The  ftatute,  in  order  to  prevent  thefc  mifchiefs 
in  future,  enafted,  that  if  a  fhip  was  in  danger  of  Sc£t.  i. 
being  ftrandcd,  or  run  aJhore,  the  iherift's,  juf- 
tices,  mayors,  conftables,  or  officers  of  the  cuf- 
toms,  near^ft  the  place  of  danger,  (hould,  upon 
application  made  to  them,  fummon  and  call  toge- 
ther as  many  men  as  fhould  be  thought  necc(rary 
to  the  ^Alliance,  and  for  the  prefervation  bf  fuch 
Ihip  in  diftrefs,  and  her  cargo;  and  that  if  any 
(hip,  man  of  war,  ot  merchantman,  (liould  be 
riding  at  anchor  near  the  place  of  danger,  the 
conftables  and  officers  of  the  cufloms  might  de- 
mand of  the  fuperior  officers  of  fuch  /hip,  affift- 
ance  by  his  boats  and  fuch  hands  as  could  be 
fpared  :  and  that  if  the  fuperior  officer  (hould  re- 
fufc  to  grant  fuch  afliitance,  he  iliould  forfeit 
uol. 
Then  follows  the  feftion  refpefting  falvage.  ScA.  ^. 
And  for  the  encouiagcment  of  fuch  perfons 
as  (hall  give  their  aflillance  to  fuch  fh'ps  or 
vefleis,  fo  in  diftrefs  as  aforefaid,  be  it  enafbed, 
**  that  the  faid  colleftors  of  the  cuftoms,  and  the 
"  mafur  and- commanding  officer  of  any  (hips  or 
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*^  vcflel^,  and  21II  others,  who  (ball  ad  or  be 
^'  employed  in  the  preferving  of  znj  iuch  ftiip  or 
"  veflcl  in  diftref^,  or  their  cargo^  (baUb  with- 
**  in  thirty  days  after  the  fervice  is  perfornnedv 
^'  be  paid  a  reafonaUe  r&ward  for  the  ftfBe>  by 
'*  the  commander,  maftcr,  or  other  fopcrior  ot 
^*  ficcr,  mariners,  or  owners  of  the  flxip  or  ve&l 
*^  fo  in  didrefs,  as  aforefaidi  or  by  the  merchant* 
'*  whofe  veflTel  or  goods  (hall  be  fi)  faved ;,  and  la 
'^  default  thereof,  the  faid  Aip  or  ve0el  fo  fiured 
'^  fhall  remain  in  the  cuftody  of  the  officers  ef 
'*  the  cuftoma  until  aU  charges  are  paid,  ao4  ui^ 
'^  til  the  oncers  of  the  cuftoooai  and  the  maAer 
^'  or  other  qfHccr  of  the  (hip  or  veflelv  and  M 
"  others  employed  in  the  puefcrvation  of  the  (b^ 
^'  fhaJi  be  reafonaify  gratified  iot  their  alSftaoee 
*'  and  trouble^  op  jpood  fiscurity  given  for  thac 
*^  purpofe,,  to  the  iacisfa&ioa  of  the  parties  theic 
*^  are  to  receive  the  (an^e  :  and  if  any  difagree- 
''  ment  (hall  take  place  between  the  perfoos, 
"  whofe  Ibips  or  goods  have  been  fevcd,  and 
"  the  officer  of  the  cuiloms>  toucbing  the  mo- 
"  nics  dcferved  by  any  of  the  perfons  (b  em- 
"  ployed,  it  fliall  be  lawful  for  the  comiBander 
**  of  the  (hip  or  veffel  fo  &ved,  or  the  owner  of 
*^  the  goods,  or  the  merchant  interefled  therein, 
*'  and  alfo  for  the  officer  of  the  cuftoms,  or  his 
'*  deputy,  to  nominate  three  of  the  oeighbour- 
"  ing  julKces  of  the  peace^  who  (hall  thereupon 
"  adjuft  the  quantum-  of  the  monies  or  gratui- 
ties to  be  paid  to  the  feveral  perfooA  afbing 
or  being  (•mjplqyed  in  the  folvage  of  the  faid 
''  (hip,  vc(rcl,  or  goods ;  and  fuch  adjuftmcnts 
•*  (hall  be  binding  upon  all  parties,  and  (hall  he 
"  recoverable  in  an  aftion  at  law :  and  in  cafe 
**  it  (hall  fo  happen^  that  no  perlbn  (haH  appear 
"  to  make  his  claim  to  ail  or  any  of  the  goods 
"  that  (hall  be.  fa ved,  that  then  the  chief  officer 
"  of  the  cuftoms  of  the  nearefl:   port    to  tlic 
"  place  where  the  feid  (hip  or  ve(rel  was  (b  \n 
*'  diilreis,   fhall  apply  to  three  of  the  ncareft 
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**  jufticcs  of  the  peace,  who  (ball  put  him,  or 
feme  other  refpoofible  pcrfon  in  poflTefTion  of 
die  (aid  goods,    fuch  juilices   caking  an  ac- 
*'  count  in  writing  of  the  faid  goods  to  be  flgn* 
*'  ed  by  the  faid  officer  of  the  cuftoois :  and  if 
*^  the  f^id  goods  fliall   not  be  legally  claimed 
^  within  the  (pace  of  twelve  months  next  enfu- 
^  iag>  by  the  rightful  owner  thereof,  then  pub- 
^^  lie  £de  ibail  be  onade  thereof,  and  if  periibable 
*'  goodft,   forthwith  to  be   fold,    and   after  all 
^^  charges  dedudcd,  the  reMue  of  the  monies 
**  ariUng  from  fuch  fale,  with  a  fair  and  jufl:  ac- 
^  count  of  the  whole,  Ihail  be  tranfmitted  to 
^  her  majefty's  Exchequer,  there  to  remain  for 
**  the  bene£tt  of  the  rightful  owner,  when  ap- 
^'  pcaring,  who  upon  an  affidavit,  or  other  proof 
^'  nude  of  his  or  their  right  or  property  thereto, 
^'  to  the  fati&faftion  of  oae  of  the  barons  of  the 
coif  of  the  Exchequer,  (hall,  upon  his  order,  re- 
ceive the  (an^  out  of  the  Exchequer." 
The  (latute  then-  goes  on  to  declare,  that  any  Sea.  3, 
other  perfbnsy  than  thofe  mentioned  in  the  pre- 
ceding clau&,  endeavouring  to  enter  fuch  fiiip 
or  veucl  without  the  permiffion  of  the  fuperior 
officer  of  the  ifaip,  or  of  the  officer  of  the  cuf- 
corns,  (ffc^  or  molefting  or  hindering  them  in 
the  prelervation  of  the  (hip,    or  defacing  the 
marks  of  the  goods  on  board  fuch  fhip,  (hall 
make  double  fatisf<idbion  to  tlie  party  grieved, 
or,  on  default  thereof,  (hall  be  fent  to  the  houfe 
of  corre&ion  for  twelve  calendar  nionths:  and 
that  it  (hall  be  lawful  for  the  officers  of  the  (hip 
(o  repel  by  force  pcrfons  fb  endeavouring  to  en-- 
tcr  without  leave. 

It  is  alfo  enaded,  that  If  any  goods,  ftolen  Se6U  4, 
from  fuch  (hip,  (hall  be  found  on  any  perfon, 
they  fliall  be  delivered  up  to  the  true  owner; 
or«  on  default,  fuch  perfon  (hall  pay  treble  the 
value. 

The  next  fcdion  declares,  that  any  perfon,  Seel.  5, 
boriag  holes  in  a  ibip  in  diitrefs,  or  ftealing  a 
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pump  belonging  thereto,  (hall  be  guilty  of  fe- 
lony, without  benefit  of  clergy. 

This  aft  was  made  perpetual  by  the  4  Geo.i. 
c.  T?. ;  and  as  far  as  relates  to  our  prefcnt  fub- 
jeft,  we  can  colleft;  that  in  cafes  of  wreck,  the 
rate  of  falvagc  is  not  fixed,  but  mutt  be  reafort' 
able;  that  is,  it  muft  be  a  fufficient  recompenfc 
to  thofe,  who  have  encountered  dangers  for  the 
prefervation  of  the  (hip  and  cargo,  regard  at  the 
fame  time  being  had  to  the  circumftances  of  the 
owner  of  the  property  faved  :  and  what  fhall  be 
a  fufficient  recompenfc  is  to  be  afcertained  by 
thrre  juftices  of  the  peace. 

Notwithftandingthis  falutary  law  had  pafled, 
the  enormities  complained  of  by  the  ftatute  of 
queen  Jnfie  ftill  continued,  to  the  difgrace  of  hu- 
manity and  a  civilized  people ;  upon  which  the 
legiflature  were  again  obliged  to  interpofe  by  a 
26  Geo,  2.  fubfcquent  ftatute,  which  I  fliould  perhaps  not 
c.  i8,  have  mentioned,  had  it  not  contained  fome  ad- 

ditional regulations  refpefting  falvage, 
SeA.  I.  The  ftatute  ordains,  that  perfons,  convifteJof 

ftcaling  goods  from  a  (hip  wrecked,  or  in  dif- 
trefs,  or  of  obftrufting  the  cfcapc  of  any  perfon 
from  a  wreck,  or  of  putting  out  falfc  lights  to 
lead  fuch  (hip  into  danger,  fhall  fufFer  as  felons 
Sea.  2.  without  benefit  of- clergy.     But  where  goods  of 

fmall  value  (hall  be  ftolen,  without  any  circum- 
ftances of  cruelty,  the  offender  may  be  indiftcd 
Scft.  3*  for  petty  larceny.     Juftices  of  the  peace,  upon 

information  of  (hipwrccked  goods  being  ftolen  or 
concealed,  arc  empovj^ercd  to  ilTue  fearch  war- 
rants j  and  the  perfons  in  whofe  cuftody  they 
may  be  found,  refufing  to  deliver  them  on  de*- 
mand,  or  to  give  a  fatisfactory  account  how 
they  became  po(reffed  thereof,  (hall  be  com- 
mitted to  the  common  gaol  for  fix. months,  or 
until  payment  of  the  treble  valu€  of  fuch  goods'.- 
Sea.  4.  Goods  offered  to  fale,  fufpedled  of  being  fhip- 

wrecked,  are  to  be  ftopped  5  and  notice  (hall  be 
immediaeely   given  to  a  juftice   of  the  peace, 

and 
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and  if  the  perfon  offering  the  fame  to  fale  cannot 
make  out  the  property  to  be  lawfully  in  him, 
the  goods  (hall  be  returned  to  the  owner,  upon  a 
uajonahle  reward  for  fucb  feizure^  (to  be  a/certain^ 
id  by  tbejuftice :)  and  the  offender  fhall  be  com- 
mitted to  the  common  gaol  for  fix  months,  or 
until  payment  of  the  treble  value  of  the  £aid 
goods. 

And  be  it  further  enaibed,  "  that  in  cafe  any  Sea.  j. 
''  perfon  or  perfons,  not  employed  by  the  matter, 
mariners  or  owners,  or  other  perfons  lawfully 
authorized  in  the  falvage  of  any  fhip  or  yeffeli 
or  the  cargo  or  provifion  thereof,  fhall,  in  the 
abfence  of  the  perfons  fo  employed  and  autho- 
^  rized,  fave  any  fuch  fhip,  veffel,  goods,  or 
"  cffefts,  and  caufe  the  fame  to  be  carried,  for 
"  the  benefit  of  the  owners  or  proprietors,  into 
port',  or  to  any  near  adjoining  cuftonfi-houfe, 
or  other  place  of  fafe  cuftody,  immediately 
giving  notice  thereof  to  fome  juftice  of  the 
peace,  magiftrate,  or  cuftom-houfe  or  excife 
officer ;  or  fhall  difcover  to  fuch  magiflrate, 
or  officer,  where  any  fuch  goods  or  effefts 
are  'wrongfully  bought,  fold,  or  concealed, 
then  Juch  ferjon  or  fer/ons  Jhall  be  entitled  to  a 
reafonable  reward  for  Juchjervicesy  to  be  paid 
by  the  matters  or  owners  of  fuch  veffcls  or 
goods,  and  to  be  adjufted  in  cafe  of  difagree- 
"  ment  about  the  quantum^  in  like  manner  as  the 
"  falvage  is  to  be  adjufted  and  paid,  by  virtue 
"of  a  ttatute  made  in  the  izth  of  queen  Vide  fupra. 
"  Amur 

"  And  be  it  further  enafted,  that  for  the  bet-  Sea.  6. 
"  ter  afcertaining  the  falvage  to  be  paid  in  pur- 
*'  fuancc  of  the  prcfent  aft,  and  the  aft  before 
"  mentioned,  and  for  the  more  effeftual  putting 
the  faid  afts  in  execution,  the  juttice  of  the 
peace,  mayor,  bailiff,  colleftor  of  the  cuftoms,  . 
**  or  chief  co.nftable,  who  fhall  be  neareft*  to  the 
**  place  where  any  ttjip,  goods,  or  effefts,  fliall 
"  be  ftrandcd  or  caft  away,  fhall  forthwith  give 

"  publick 
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publtck  notice  for  a  meeting  to  be  held  as  ft>oii 

afs  poITible  of  the  flieriff  or  bis  deputy,  thepf* 

tices  of  tbc  peacc»  mayorsy  or  other  ducf  na* 

gyrates  of  towns  corporate,  coroners  int  coah 

^^  ou (Boners  of  cbe  Ittid  tax»  or  any  ftvc  oi  more 

^^  of  them,  whoi  are  hereby  empoweied  and  re*- 

*^  quired  to  giTC  aid  in  the  execution,  of  thia  and 

*^  the  faid  former  afb,  and  to  employ  proper  per* 

*^  foos  for  the  fafriog  of  ftipi(  itf  d^efs^  and 

^  fuch  ftipf,   ▼e0ek,   and  effefts,   as  (hail  be 

^  ftranded  or  caft  away ;  and  alfo  to  esamiiM 

peffoiis  upon*  oath,    touching  or  concerning 

the  fame»  or  the  iaivage  thereof^  and  to  adjuft 

the  fuwitim  of  fuch  fs^vage^  and  diftribute  tbc 

fame  among  the  pcrfons  concerned  in  fuch  fa)« 

vage,  ut  ca&  of  difagreenaent  aoKxig  (he  paF« 

6c5^  or  the  faid  peribos ;  and  that  every  fuch 

]iMgrftrate>  &c.  attencting  and  a&ing  at  fuch 

^  neethhg^   (kaU  be  paid  lour  fhillinga  a  day 

^'  far  hia  expences  iot  fuch  attendance  out  of  the 

^^  goodi  and  effc£ls  iaved  by  their  care  or  di« 

«  rcftton." 

66et.  7.  ^^  Prorided  dway^s,    that  if  the  chains  and 

^^  rewards  for  falvage>  direAed  to  be  paid  by  the 
^^  fs>Tttysr  ftatute,.  and  by  this  a&,  (baU  not  bt 
^*  ifial'ly  paid»  or  Efficient  ftcurity  given  for  the 
*^  fame,,  within  forty  days  next  afiier  the  UfA 
^^  ferviccs  performed,  theft  it  (hall  be  lawful  for 
^  the  oflicer  of  the  cuftoaaa  concerned  i»  fuch 
(^  falTage,  ta  borrow  or  raile  fe  much  money  as 
^  ihall  be  fufficient  to  fatisfy  and  pay  Aieh  charges 
**  and  rewards,  or  any  part  thereof,  then  re- 
naainin^  unpaid,  or  not  feciured  as  irfbrcANd, 
by  or  upon  one  or  more  bill  or  bills  of  fair, 
under  his  hand  and  (eal^  of  the  ihip  or  veflei, 
<<  or  carso'  {ared>  or  fisch  part  thereof,  as  ihal) 
be  fufficicDt,.  rcdeemabh^  upon  payment  ef 
the  jiriodpal  fum  borrowed,  and  iatereft  hf 
•*  the    fame,    at  the  race   of  4  fer  cent,  fep 
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The  a&  aliQ  declares,  that  the  commifSoners  Sea.  9. 
oC  the  land  tax,  the  depmy-fiierifF,  the  coroner, 
and  the  officers  of  exciie  in  each  county^  fhall 
be  the  proper  officers  for  pmtuig  thefe  a£b  in 
eie^utioa,  together  with  thofe  pcrfons  refpec- 
ttm)]p  narned  in  the  a&  of  qmeea  Anne.  la  the  ^c^-  10. 
Gioque  Ports  howcrer,  the  execution  of  thefe 
afta  is  encmtfted  to  ttfae  lord  wardien  of  the  Cinque 
Forts,  the  tiemenant  of  Duva-  Caftbe,  the  deputy 
varden  of  the  Cioqae  Ports,  the  judge  official 
and  CQoainifl&ry  of  die  coort  of  Admiralty  of  the 
Ctaque  Ports,  two  ancient  towns,  and  the  mem* 
bers  thereof,  and  ta  all  and  every  other  perfon 
and  perfooa  appointed,  or  to  be  appointed  by 
the  lerd  warden  of  the  Cinque  Ports. 

The  ftatute  proceeds  to  fay,  that  perfbns  coo-  Se£l.  n.  ani 
videdofaflaulting  any  noagiftrate  or  officer,  when  12^^ 
ift  the  exercife  of  his  duty  re^efbifig  the  prefer- 
ratba  of  any  fhip,  reffcl,  goods  or  effeds,  mall  be 
tranfportcd  for  feven  yeao^s^j  aftd  die  jufticcs,  in 
the  abfisnce  of  the  flieriff,  may  take  9  fufficient 
fercc  wid&  him  ta-  repire&  violence.  It  dire<5fcs  in  ScA  15. 
the  laft  place,  that  the  officer  of  the  cuftoms  who 
ftall  Z&  in  preferving  any  fhip  or  veflei  in  dif- 
trefs^  or  the  cargo  thereof,  fhait  caofe  all 
pcrfons  belttigijag  to  the  faid  fhip  or  veflei,  and 
others  «ho>  caa  give  any  account  thereof,  or  of 
the  cargo  thereof,  to  be  examined  upon  oath 
before  fome  juftice  of  the  peace,  as  to  the  name 
or  ckicription  of  the  faid  fbip  or  veife),  and  the 
Barnes  of  the  maftcr,  command^it,  or  ch^ef  officer, 
and  owners  thereof,  and  of  the  owners  of  the  faid 
cargo,  and  of  the  ports  or  places  from,  or  to  which 
the  faid  (hip  or  vtfiel  was  bou^d,  and  the  occafion 
of  the  faid  fbip's  diftrefs;.  which,  examination  the 
jiiftices  are  to  take  down  in.  writing,  and  they  fhall 
deliver  a  true  copy  thereof,  together  with  a  copy 
of  the  account  of  the  goods,  to  the  officer  of  the 
coftoms,  who  fhall  tranfmit  the  fame  tothefecrev- 
tary  of  the  Admiralty  for  the  rime  being,  that  he 
may  pobliili  the  faaie,  or  fo  much  thereof,  in  tlie 

Lond(/n 
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Londcn  Gazette,  as  ihall  be  ncccflary  for  the  in- 
Sca.  18.        formation  of  perfons  intcrcftcd  therein.    Thisaft 

is  not  CO  extend  to  Scotland. 

Thjiis  anxioufly  has  the  legiflature  provided  for 
the  prefe  rvation  of  property  wrecked,  thereby  di- 
minifhing  thofc  calamities  which  muft  unavoid- 
ably happen  to  all  concerned  in  foreign  com- 
merce r  and  with  no  Icfs  anxiety  and  wifdom,  it 
has  appointed  certain  ma^iftrates  to  afcertain 
what.lhall  be  a  fufficient  allowance  for  the  fal- 
vage  of  a  Ihip  or  goods  in  cafes  of  wreck.  The 
neccdity  of  leaving  the  quantum  to  the  arbitration 
of  prpper,*j)erfon3<  Cp  be  decided  according  to  the 
circumftances  qf  each  cafe,  is  obvious ;  becaufe 
it  is  irripbiTiblctQ  fgppofe  two  inftaaces  of  fuch a 
^  .  calacpity  fo  fimilar  to  each  other,  that  the  trouble, 
•  :  danger .  and .  expence  of  both  fhall  be  exaftly 
c^qual, .  It  would  be  contrary,  therefore,  to  the  firft 
principles  of  jufiice  to  decide,  that  the  fame 
fum  Ihould  be  the  allowance,  or  recompcnfe  for 
every  poffible  cafe  of  falvage.  For  inftance,  if  a 
fliip  be  found  adrift  at  fea,  having  been  abaa- 
.dpned  by  the  mafter  and  crew,  it  fcems  rcafon- 
able,  that  the  allowance  for  falvage  fhould  be 
greater  than  in  a  cafe  where  a  man  merely  picks 
up  goods  cait  upon  the  (horc,  and  carries  them  to 
a  place  of  fccuricy.  Thus  much  for  falvage  in 
cafe  of  a  wreck. 
Vide  ante.  We  have  formerly  feen,  that  when  the  fhipsor 

c.  4.  p.  80.  gQQjs  o( Britijh  fubjects  were  retaken  from  an  ene- 
my, the  original  owner  was  entitled,  by  the  marine 
law,  to  have  them  rcftored,  upon  paying  to 
the  recaptors  a  reafonable  falvage,  provided  the  re- 
capture was  before  condemnation.  It  was  alfooh- 
ferved,  that  the  ftatute  law  had  extended  the  right 
of  the  original  owner;  fo  that  he  was  entitled  to  have 
his  fhip  and  goods  rcftored  to  him,  whether  they 
were  retaken  afccr  condemnation  or  before,  how- 
ever diftant  the  time  of  recapture  might  be  from 
that  of  the  original  taking.  The  fame  ftatute  has 
alfo  fixed  die  prccife  rate  of  falvage,  which,  in  the 

various 
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tarious  in ftances. mentioned  in  the  aft,  the  re- 
captors  fhall  be  entitled  to  demand. 

*'  Be  it  enabled,  that  if  any  (hip,  veffel,  or  13  Geo.  2. 
"  boatj  taken  as  prize,  or  any  goods  therein,  c.  4.  f.  iS, 
"  Ihall  appear   and    be  proved  in  the  Court  of  *9  Geo.  2. 
"  Admiralty,  to  have  belonged  to  any  o^'his  ma-  ^'  ^^'  *  **• 
"  jefty's.fubjefts  of  Great  Britain  or  Ireland ^  or 
"  any   of  the    dominions^  and    territories   con- 
"  tinuing   under    his    majefty's   protcftion   and 
"  obedience,  which  were  before  taken  or  fur- 
"  prized  by  any  of  his  majcfty's  enemies,  and 
"  again  furprized  and  retaken  by  any  of  his  ma- 
"  jetty's  (hips  of  war,  or  any  private  man  of  war, 
"  or  other  (hip,  veficl,  or  boat,  under  his  ma- 
jefty's  proteftion  or  obedience,  that  then  fuch 
"  fliips,  veffels,  boats  and  goods,  ^nd  every  fuch 
"  part  and  parts  thereof* as  aforefaid,  belonging 
"  to  fuch  his  majefty's  fubjefts,  Ihall  be  adjudged 
"  to  be  reftorcd,  and  fiiall  be,  by  decree  of  the 
*'  faid  Court  of  Admiralty,  accordingly  reflored  , 

"  to  fuch  fo^^mer  owner  or  proprietor  or  proprie- 
"  tors,  he  or  they  paying  for  and  in  lieu  of  fal- 
vage,  if  taken  by  one  of  his  majefty's  (hips  of 
war,  an  eighth  fart  Qf  ike  true  value  cf  the  jhip-Sy 
"  vejfelsy  hats  and  goods ,  reJpeSiively  Jo  to  be  re^ 
^^  Jlored\  which  falvage  fhall  be  anfwered  and 
**  paid  to  the  captains,  officers  and  fcamen  in  the 
. "  faid  man  of  war,  to  be  divided  as  before  in  this 
"  aft  is  direfted  :  and  if  taken  by  a  privateer  or 
**  other  fliip,  veflel,  or  boat,  after  having  been 
"  in  the  poflefHon  of  the  enemy,  twenty-four 
,  "hours,  C7ie  eighth  fart  of  the  true  value  of  the 
faid  (hips,  veffels,  boats,  and  go:.ds :  andJf 
above  twenty-four  hours,  and  under  forty- 
eight  hours,  a  fifth  fart  thereof  \  and  if  above 
forty-eight  hours  and  under  ninety  fix  hours, 
a  third  fart  the  eof:  and  if  above  ninety-fix 
hours,  a  moiety  thereof :  all  which  paynients  to 
"  be  made  to  any  privateer,  or  other  Ihip,.  veffel  . 
"  or  boat,  fhall  be  without  any  dcduftions. 
"  And  If  fuch  fhip  fo  retaken,  (hall  appear  to 

"  have 
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^'  ha^  been>  nttcr  the  taking  bf  the  ^ntmf^  bf 
*^  them  fct  forth  as  a  men  of  war^  tht  former 
''  owners  or  proprietors^  to  whom  the  fame  ihall 
*'  be  reftored,  fhall  be  adjudged  to  pa]r>  aadlkaU 
<<  pair  for  ialvage,  the  fiiiU  moietf  of  the  true 
**  vaioje  of  the  ^id  ibip  fo  taken  and  reftorccl, 
"  without  deduction.'* 

Parliament  has,  by  the(e  (tatutes,  thus  fixed 
and  afcertained  the  rate  of  falvage,  in  cafe  of  a 
recapture^  equitably  proportioning  the  amouat 
of  the  reward  to  the  length  of  time  the  fiiip  or 
goods  have  been  in  the  pofleiTron  of  the  enemy ^ 
becatife  the  longer  they  remain  in  the  hands  of 
the  enemy,  £o  much  the  lefs  is  the  hope  of  re-- 
cover y.  At  the  fame  time,  however,  the  ftatutc 
has  fixed  a  boundary,  beyond  which  the  allowance 
ihall  not  pafs;  namely,  that  in  no  cafe  what*> 
ever,  (hall  the  recaptors  be  entitled  to  more 
than  a  moiety  of  the  property  thus  refcued  from 
the  enemy. 

It  is  faid  in  the  (tatute,  that  the  falvage  fhall  be 
a  proportion  of  the  (hips  and  goods  (b  reftored : 
Beawes  Lex    but  a  writer  upon  mercantile  law  obfcrveS)  that 
Mere.  147.     the  wearing  apparel  of  the  mafter  and  feaoien 
are  always  excepted  from  the  allowance  of  fal- 
vage. 

The  ftatute  has  alio  faid,  it  mud  be  a  fifth,  or 
Jcawc3 147,  a  tliird,  &c.  of  the  true  value.  Now  the,  valua- 
tion of  a  ibip,  in  order  to  afcertain  the  rate  of 
falvage,  may  be  determined  bj  the  policy  of  in^ 
furance,  if  there  is  no  reafon  to  fufpe^t  ihe  is  un« 
dcrvalucd ;  and  the  fame  rule  may  be  obfcrvcd  as 
to  goods  where  there  are  policies  upon  them.  If 
that,  however,  ihould  not  be  the  cafe,  the  falvers 
have  a  right  to  infift  upon  proof  of  the  real  va- 
lue, which  may  be  done  by  the  merc-hant's  in- 
voices, and  they  muft  be  paid  for  accordingly. 

The  only  queftion  then  is,  how  far  the  infurcrs 

arc  afFcded  by  this  allowance  of  falvage.    By 

Vide  the        their  own  contraA,  they  exprefsly  agree  to  in- 

Appendix,     dcuanify  the  infured  againftfuch  charges.   **And 
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^  in  csie  of  aBy  k>is  or  mkfortune,  it  iholl  be 
'*  lawful  for  the  aflured»  cfaeir  fadors,  fervants^ 
^  and  affigns  to  fue,  labour  and  iravel  for^  in 
and  about  the  ddcnce^  fafeguard,  and  re- 
covery of  the  faid  goods  and  merchaodlzcsp 
and  fliip»  &^.  or  any  pare  thereof^  without  pre- 
'^judice  CO  this  inftirancci  to  the  chargea 
**  whereof  wc  the  afliirers  will  contribute,  each 
^  one  according  to  the  rate  or  quaacky  of  hia 
^'  fum  herein  aflured.'' 

In  order  to  entitle  the  infured  to  recover  the 
cxpences  of  falvage,  it  is  not  neceflary  to  ftate 
them  m  the  declaration^  as  a  fpecial  breach  of  the 
policy ;  becaufe  an  infurancc  is  againft  all  acci- 
dents, and  falvage  is  an  inunediate  and  neceflary 
conleqtience  of  (baie  of  thofe  fiated  in  a  policy. 

Thus  in  ao  adion  on  a  policy  of  infurance^  for  Carey  r« 
infuring  goods  on  the  fliip  A.  the  plaintiff  de-  King. 
clircd,  that  the  fliip  fprung  a  leak,  and  funk  in  ^a^«sinBJR. 
the  riTer,  whereby  the  goods  were  fpoiled  :  the  J^™^^  ^^^ 
evidence   was,    that  many  of  the  goods  were 
fpoiled,  but  Ibme  were  feved.    The  <jueflioQ  wa$> 
whether  the  plaintifFs  might  give  in  evidence, 
the  cxpences  of  falvage^  that  not  being  particu- 
larly ftaned  in  the  dedaradoAj  as  a  breach  of  the 
policy. 

Lord  Hardtoicke. — I  think  they  niay  give  it  in 
evidence,  for  the  infurance  is  againft  ail  acci- 
dents. The  accident  laid  in  this  declaration  is, 
that  the  fliip  funk  in  the  river :  it  goes  on  and 
fays,  that  by  reaibn  thereof  the  goods  were  fpoiled. 
That  is  the  only  fpecial  damage  laidj  yet  it  is 
but  the  common  cafe  of  a  declaration  that  lays  a 
fpecial  damage,  where  the  plaintiff  may  give,  in 
evidence  any  damage  that  is  within  his  caufe  of 
s&ion.  It  was  obje£bed,  that  fuch  a  breach  of 
the  policy  ihould  be  laid,  that  the  infurer  may 
have  notice  to  defend  it.  Now  it  is  So  in  this 
cafe,  for  they  have  laid  the  accident,  which  is  fuf* 
iicient  notice,  becaufe  it  muft  of  courfe  foUow^ 
that  £>iae  damage  did  happen* 

But 
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But  although  the  infurcd  may  recover Trom  the 

infurer  the  cxpcnccs  of  falvage  j  yet  he  fhall  only 

be  entitled  to  an  indemnity,  and  fhall  not  receive 

a  double  fatisfaftion  for  the  fame  lofs.    Thus  if 

the  infurer  fbould  hav^  paid  to  the  infurcd  the 

expences  arifing  from  falvage  -,  and  afterwards  on 

account  of  fome  particular  circumftances,  the  lofs 

Ihould  be  repaired  by  fome  unexpefted  means, 

the  infurer  (hall  ftand  in  the  place  of  the  infurcd, 

and  receive  the  fum  thus  paid  to  atone  for  the 

lofs. 

Randal  v.  It  was  fo  determined  in  a  cafe  before  Lord 

Cockran.        Hardwicke  in  Chancery.    The  king  having  grant- 

t    ez,  9  .     ^ J  general  letters  of  reprifal  on-  the  Spaniards  for 

the  benefit  of  his  fubjcfts,  in  confideration  of  the 
loflfes  they  fuftained  by  unjuft  captures,  the  com- 
miflioners  would  not  fufFer  the  infurers  to  make 
claim  to  part  of  the  prizes,  but  the  owners  only  i 
although  they  were  already  facisfied  for  their  lofs 
by  the  infurers,  who  thereupon  brought  the;  p''e- 
fent  bill.  The  Lord  Chancellor  was  of  opinioni 
that  the  plaintiffs  had  the  plained  equity  that 
could  be.  The  perfon  originally  fuftaining  the 
lofs  was  the  owner;  but  after  fatisfaftion  made 
to  him,  the  infurer  becomes  the  owner.  No 
doubt,  but  from  that  time,  as  to  the  goods  thcm- 
fclves,  if  reftored  in  fpecie,  or  conipenfation  made 
for  them,  the  infured  ftands  as  a  truftec  for  the 
infurer,  in  proportion  for  what  he  paid;  although 
the  commidioners  did  right  in  avoiding  being 
entangled  in  accounts,  and  in  adjufting  the  pro- 
portion between  them.  1  heir  commiifion  w^s  li- 
mited in  time;  they  fee  who  was  owner ;  nor  was 
it  material  to  them,  to  whom  he  afHgned  his  in- 
tereft,  as  it  was  in  effeft  after  fatisfa6tion*made. 

Cafes,  however,  may,  and  do  frequently  arifc, 
where  the  falvage  is  fo  high,  the  other  expences 
are  fo  great,  and  the  objtft  of  the  voyage  is  fo 
far  defeated,  that  the  infured  is  allowed,  by  the 
laws  of  all  trading  nations,  to  abandon  his  in- 
tcrcft  in  the  property  favcd  to  the  infurer,  and  to 

caU 


OF    ABANbONMEKT.  i5i 

4 

Call  upon  him  to  contribute,  as  if  a  total  lofs  had 
aftually  happened.  What  clrcunriftances  fhall  be 
deemed  fufficient  to  juftify  the  infured  in  making 
Tuch  an  abandonment^  will  be  tlic  fuhjeft  of  the 
following  chapter. 


Mahi 
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Of  Abandonment. 


WE  have  formfcrly  feen,  that  the  Jftfured^  chap.4.p» 
before  he  ean  demand  a  recompense  from  92. 
the  underwriter  for  a  total  lofs,  muft  c6de  or  ^^^}V^^ 
abandon  to  hinri  his  right  to  all  the  property  that  Jj!^\^Kr 

hi  '^         -/.  #»•*«  contrata  Ai- 

ance  to  be  recovered  from  Ihipwreck,  cap-  forancc  133; 

ture>  or  any  other  peril,  ftated  in. the  policy.     It 
has  alfo  been  obferved,  and  from  the  preceding 
fentence  it  is  obvious,  that  when  we  fpeak  of  a  Vide  c.  6. 
total  lofs,  with  refpeft  to  infurances,  we  do  hot  P-  ^^^^ 
always  mean,  that  the  thing  infured  is  abfblutely 
loft  and  deftroyed :  but  that  by  fome  of  the  ufual 
perils,  it  is  become  of  fo  little  value,  as  to  entitle, 
the  infured  to  call  upon  the  ufiderwri^er  to  ac- 
cept of  what  is  faved,  and  to  pay  the  full  amount 
of  his  infurance,  as  if  a  total  lofs  had  a£tudly  hap* 
pened.     Indeed,  the  word  abandonment  conveys 
the  idea,  that  the  whole  property  is  not  loft  \  for 
it  is  impo(fibie  to  cede  or  abandon  that  which 
does  not  exift.     "When  the  underwriter  has  dif- 
charged  his  infurance^  and  the  abandonment  is  ^    ^    ^  n 
made,  he  ftands  in  the  place  of  the  infured,  and  vfcockran, 
is  entitled  to  all  the  advantages  refulting  from  iVez.  98.* 
that  fituation.  ante  c.  8« 

From  what  has  been  faid  then,  it  appears,  that 
abandonment  dates  hs  origin  from  the  period  at 
which  the  contrad  of  infurance  was  itfelf  intro- 

M  duced; 
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duccdj  becaufe  infurancc  being  a  contraft  of  in- 
demnity, the  infured  can  recover  no  more  than 
the  amount  of  the  lofs  aftuallv  fuftained :  but  if 
he  were  allowed  to  recover  for  a  total  lofs,  and 
might  alfo  retain  the  property  faved,  he  wodd  be 
a  confiderable  gainer,  which  the  law  will  not  al- 
rrance,Rot-   low.     Accordingly  we  find,  that  the  doflrinc  of 
t«rdam,  Fil-  abandonment  has  obtained  a  place  in  the  laws  of 
boa^ Middle-  ^j|  ^f^^  maritime  nations  in  the  world,  where  in- 
**'  furance  has  been  known  :  and  in  all  thofe  laws 

the  definition  of  it  is  the  fame,  namely,  that  when 
any  goods  or  Ihips,  that  are  infured,  happen  to  be 
loft,  taken,  or  fpoiled,  the  infured  is  obliged  to 
abandon  fuch  goods  or  (hips  for  the  benefit  of 
the  infurers,  before  he  can  demand  any  fatisfac- 
Pothicr  133.  t5on  from  them.     In  this  refpeft  alfo,  they  fcem 
Ord.of  Lew.  to  be  agreed,  that  when  an  abandonment  is  made, 
14.  art.  47.    it  muft  be  a  total,  not  a  partial  one  ;  that  is,  one 
Ord.  of  Bil-   p^^j.  ^f  jj^g  property  infured  Ihall  not  be  retained, 

and  the  other  part  abandoned ;  a  regulation  cer- 
tainly founded  injuftice. 

The  propriety  and  juftice  of  abandoning  in  cer- 
tain cafes  to  the  infurers  being  apparent,  it  will 
be  proper  to  confider  in  what  cafes,  and  under 
what  circumftances,    the   infured   is  entitled' to 
4  Burr.  6^y.   exercife  this  power :  for  although  in  all  cafes  the 

infured  has  a  right  to  fay,  he  will  not  abandon ; 
yet  he  cannot  at  his  plcafure  harrafs  the  infurer,  by 
faying  he  will  abandon,and  thereby  turn  that,whidi, 
in  it's  own  nature,was  only  a  partial,  into  a  total  lofs. 
*  In  queftions  of  this  nature,    the  opinion  of 
learned   foreigners    muft  always    have  weight: 
becaufe  they  are   not  queftions  of  pofitive  re- 
gulation,   or   municipal  law  ;    but    of  general 
and    extenfive    import :    not    confined    to    any 
particular  ftate,  but  founded  on  the  great  prin- 
ciples  of  reafon,    juftice,    and    univerfal    law. 
l^cccus,  Not  The  learned  Reccus,    who  has    accurately  exa- 
50.  mined  the  works  of  thofe  writers  that  went  be- 

fore him,  and  who,    after  ftating  their  various 

opinions,  forms  his  own  conclufions,  has  not  been, 

filcnt 
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filcnt  upon  this  occafion.  He  puts  this-  queftlon. 
Aflccurator,  qui  jam  folvit  seftimationeni  mer-» 
cium  dcperditarumi  fi  poftea  diftse  mcrces  ap- 
parcant  ct  rccuperatas  fint,  an  poflit  cogcrc  do- 
minum  ad  accipiendas  illas,  et  ad  reddendam 
"  fibi  seftimationcm,  quam  dedit  ?"  He  anfwers, 
"  Diftingue ;  aut  mcrces,  vcl  aliqua  pars  ipfa- 
^*  rum  appareant,  ct reftitui  pofTint,  ante  folutioncm 
^  seftimationis,  et  tunc  tcnetur  dominiis  mercium 
"  illas  recipere,  ct  pro  ilia  parte  mercium  apparen- 
**  tiufn,  liberabitur  aflecurator,  nam  qui  tcnetur  ad 
**  certam  quantitatem  rcfpcftu  certas  fpeciei,  dan- 
"  do  illam,  liberatur,  et  etiam,  quia  contraftus 
affecurationisjcftconditionalis,  fcilicet  fi  mcrces 
deperdanturt  non  autem  dicgntur  dtjperditae, 
fi  poftea  rcperiantur.  Verum  fi  mcrces  noil 
appareant  in  ilia  priftina  bonitate,  alitcr  fit  asfti- 
matio,  non  in  totum,  fed  prout  tunc  valent. 
"  Aut  vcro  pod  folutam  aeftimationem  ab  aflc* 
"  curatorc  compareant  merces,  et  tunc  eft  in 
**  cleftione  mercium  aflccurati  vcl  reciperc  mer-- 
"  cesj  vcl  rctinere  pretium." 

And  although  a  fubfcqucnt  paflage  in  the  fame . 
author  may  feem  to  contraditl  that  jull  recited } 
yet  when  attended  to,  they  are  both   perfcftly 
confiftent.     He   fays,    "  fufficit   femel   extitiffe  roccus,  Na . 
"  conditionem  ad  bcneficium  aflecurati  de  amif-  66. 
"  Gone  navis,  etiam  quod  poftea  fcqucretuf  re- 
"  cupcrltio  ;  nam  per  talem  recuperationem  non 
*^  potcrit  pray  udicari  aflccurato/* 

From  this  paflage  it  may  be  inferred,  that  a 
total  lofs  having  onCe  happened,  it  muft  always 
continue  fo.  But  it  muft  be  underfto®d,  with 
reference  to  the  context,  and  other  parts  of  the 
work,  from  which  it  appears,  that  in  order  to 
entitle  the  infurcd  to  redovcr  is  for  a  total  lofs, 
it  muft  continue  total,* at  the  time  when  the  offer 
of  abandonment  is  made,  at  the  time  of  the 
aftion  brought,  or  at  the  time  of  the  payment  of 
the  money. 

M  a  In 
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C)up.7.£i.      In  a  French  trcatifc,    called  Le  Guidon,  rr  » 
faid,  that  the  infurcd  may  abandon  to  the  under- 
writer, and  call  upon  him. for  a  total  lofs,  if  the: 
danwge  exceed  half  the  value  of  the  thing ;  or  if 
the  voyage  be  loft,  or  fo  interrupted,  that  the 
purfuit  of  it  is  not  worth  the  frcighr. 
Ord.Lcw.T4.      '\fit  ftnrjc  idea,  with  refpeft  to  the  circum- 
Ord^f  Rot   ^^"^^^  which  will  jbftify  an  abandonment,  fccms 
zMagcns.  '  ^^  prevail  in  ahn^ft  all  the  foreign  ordinances. 

But  in  ho  country  have  the  principles  of  abaiv- 
donment  been  more  accurately  defined  than  i» 
England  :  and  it  muft  be  remembered,  that  the 
decifions,  from  which  the  folkjwing  princiiple$ 
are  feleded,  are  of  the  greateft  authority ;  that 
they  are  not  merely  the  ©pinions  of  private  fpe- 
culative  men,  but  the  folemn  and  deliberate 
judgment  of  the  grave  and  learned  judges  of  the 
Mnglfjb  courts;  judgments  formed  after  mature 
deliberation,  arrd  ferious  argument;  eftablilhed 
upon  the  fblid  and  permanent^^j  oif  reafon  and 
good  fenie. 

From  thofc  decifi6ns  we  may  colle£l:>  that  tire 
right  to  abandon  muft  arife  upon*  the  objeft  of 
the  infured  beiftg  fo  far  defeated,  that  it  is  hot 
worth  hii  while  to  pvrfuc  itj  fuch  a  lofs  as 
is  equally  inconvenient  to  him,  as  if  it  had 
xBttnr.  1209.  been  total.  For  ihfiance>  if  the  voyage  be 
abfolotely  loft,  or  hot  worth  pdrfuing^i  if  the 
fthrage  be  very  high,  ftppofc  a  half;  if  further 
expence  be  neceflary ;  it  the  infurer  will  not 
engage  at  all  events  to  bear  tkat  expence, 
though  it  (hould  exceed  the  value,  or  fail  of  fuc- 
cefs :  Under  thefe,  and  manv  other  like  circum- 
ftances,  the  infured  may^  difentangle  himfelf,  and 
abandon,  notwithftandiDg  there  has  been  a  re- 
capture, 
a  Burr.  697.  It  is  evident,  that  there  may  be  circumftanccs, 
»2*5*  in  which  it  would  be  contrary  to  every  principle 

of  jttftice,  to  fufFer  the  infured  to  abandon ;  foe 
a  flbip  might  be  talcen,  and  efcape  immediately, 
which  w(>ukl  be  no  hinc^erancc  at  all  to  the  voy- 
age: 
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a{ge;  or  fhe  might  be  taken  and  inftantly  ran- 
fofBcd^  which  would  amount  only  to  a  partial 
lofs ;  in  which  cafes,  the  infured  Ihall  not  be  al- 
lowed to  demand  a  recompenfe  for  a  total  lofs. 

It  is  alfo  material  to  obferve,  that  the  right  to  Burr.  U14. 
abandon  mufl:  depend  upon  the  nature  of  the 
cafd  at  the  time  of  the  aAion  brought^  or 
lit  the  time  of  the  offer  to  abandon  :  a  determina- 
tion founded,  as  I  have  faid  before,  on  tf^ 
nature^ of  the  contraft  between  the  parties;  bc- 
caufe  an  infurer  ought  never  to  pay  lefs,  upon  a 
contrafi:  of  indemnity,  than  the  value  of  the  iofs ; 
and  the  infured  ought  never  to  gain  more. 

From  what  ha§  been  faid,  it  will  appear  fuffi-  Term  Rep. 
ciently  evident,  that  the  owner  cannot  abandon,  ^^^  Rafter, 
unlefs  at  fome  period  or  otiier  of  the  voyage  there  *  j^^^*  ^* 
fias  been  a  total  Iofs :  and  therefore,  if  neither 
the  thing  infured,  nor  the  voyage  be  loft,  and 
the  daqnage  fuftained  ihall  be  found,  upon  com- 

f)i|tatioB,  not  to  amount  to  a  moiety  of  the  va^ 
ue^  the  owner  ihall  not  be  allowed  to  abandon. 
Thefe  principles  are  fully  illuftratedand  conBrm- 
ci  i>Y  ^he  judgments  given  in  the  following  cafes. 

Tne  defendant  had  infured  the  (hip  Succejs  from  Pringle  v. 
U^ndon  to  Bermudas t  and  fo  to  Cardinal  the  (hip  Hartley,  in 
was  taken  by  a  Spanijh  privateer,  and  afterwards  ^^^^^ccry, 
retaken  by  an  Englijb  privateer,  and  carried  into  !^^^^  ,^5. 
Bofton  in  New  England^  where,  no  perfon  appear- 
^Ag  to  give  fecurity>  or  to  aniwer  the  moiety  the 
recantors  were  entitled  to  for  falvage,  ihe  was 
conciemned^  and  fold  in  the  court  of  Admiralty 
there ;  the  recaptors  had  their  moiety ,^  and  the 
overplus  money  remained  in  the  hands  of  the 
olEcers  of  that  court.    An  a£tion  upon  the  policy 
was  brought  at  law  by  the  defendant  here,  who 
obtained  a  verdid  againfl  the  now  plaintiff. 

The  pkintiff  brought  a  bjU,  fuggeftinor  the 
capture  to  be  fraudulent,  and  done  defignedly  by 
the  captain  ;  and  now  moved  for  an  injundlion  to 
ilay  the  proceedings  at  law. 

It  was  contended  for  the  plaintiff*,  that 
thcugh  the  capture  might  not  be  fraudulent,  yet 
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the  defendant  ought  not  to  recover  more  on  the 
policy  than  a  moiety  of  the  lofs,  as  the  ad  of  the 
13  Geo.  2.  c.  4.  /.  18.  gives  the  thing  favedtothc 
owner,  and  he  is  entitled  to  receive  it  from  the 
officers  of  the  Admiralty  :  and  that  the  plain- 
tiff ought  to  be  obliged  to  pay  no  more  than  the 
lofs  actually  fuftaincd,  which  cannot  be  afccr- 
tained  till  after  the  defendant  fhall  have  received 
the  part,  that  might  have  come  to  him  upon  the 
falvage. 

The  defendant  in  his  anfwer  had  fworn,  that 
he  had  offered,  £nd  was  now  willing,  to  relin- 
quifli  his  intcreft  to  the  plaintiffs  in  the  benefit  of 
the  felvage,  and  would  give  them  a  letter  of  at- 
torney for  that  purpofe  to  receive  it. 

Lord  Chancellor  Hardwicke.  —  There  is  no 
ground  for  an  injunction  in  this  cafe,  here  there 
was  an  agreement  to  go  to  trial  in  one  of  thefe 
aftions  which  had  been  brought,  and  to  be  bound 
by  the  event  of  that :  at  the  time  of  the  trial, 
they  knew  that  the  Ihip  was  retaken,  and  the 
inanner  of  the  oapture. 

The  quantum  of  the  damage  and  lofs  fuflained 
is  the  only  thing  now  to  be  difputed  9  for  it  is 
impofTible  to  carry  on  trade  without  infuring,  cf- 
pecially  in  time  of  war.  Therefore  regard  mult 
be  had  to  the  infured,  as  well  as  to  the  infurer; 
and  where  there  is  no  admiflion  in  the  anfwer  of 
any  kind  of  fraud,  though  various  pretences  of 
that  fort  may  be  fet  up  by  the  bill,  they  are  not 
to  be  regarded.  The  queflion  then  arifes  on  the 
Hatute  of  13  Geo.  2.  wich  regard  to  the  falvage. 

It  has  been  faid,  there  ought  to  be  only  half 
the  l-ofs  recovered  on  the  policy ;  and  as  to  that, 
the  aft  has  made  great  alteration  in  the  law  of 
nations,  with  refpeft  to  recaptures. 

The  carrying  a  fhip  infra  ffcrjidia  hoftium^  or 
Ji  pernq^Uverit  with  the  enemy,  makes  it  the  prize 
of  the  pcrfon  retaking  it,  as  if  it  had  been  orir 
ginaily  ihc  fliip  of  the  enemy  :  but  by  the  aft; 
{he  ivca-::icn  is  the  reyeftincj  of  tl  9  property  of 

th^ 
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the  owner.  If  there  is  a  falvage,  that  muft  be 
deduced  out  of  the  money  recovered  by  the  po- 
licy ;  but  if  none  has  come  to  the  hands  of  the 
plaintiff  in  the  aftion,  the  jury  cannot  take  no- 
tice of  it.  The  (hip  was  condemned  and  fold, 
becaufe  the  money  was  not  paid,  or  fccured  to 
be  paid  by  the  owners. 

It  is  uncertain,  whether  the  defendant  will  re- 
ceive any  thing  or  not  j  and  if  any  thing  be  re- 
covered, he  muft  have  an  allowance  for  his  ex- 
pences  in  recovering. 

Thereifore  I  take  it,  when  he  is  willing  to  re* 
linquifti  his  intcrcft  in  the  falvage,  he  ought  to 
recover  the  whole  money  infured.  It  would  be 
mifchievous,  if  it  were  othcrwifc,  for  then  upon 
a  recapture  a  man  would  be  in  a  worfe  fituation, 
than  if  the  (hip  were  totally  loft.  Injundion  was 
denied. 

But  the  lirft  cafe  to  be  found  in  our  books,  in 
which  the  do6brine  of  abandonment  was  fully  gone 
into,  in  which  its  principles  were  fettled,  and  ap- 
plied to  the  particular  circumftances  then  before 
the  court,  ^as  the  cafe  of  Gofs  and  Another 
againft  fFitbers. 

It  was  a  fpecial  cafe  from  the  (ittings  in  London^  Gofs  and 
upon  two  aftions,  on  two  diftinft  policies  of  in-  Another  v. 
furance;  one  upon  a  (hip,  and  the  other  upon     d  7*681 
the  loading. 

The  former  was  an  infurance  on  the  David  and 
Reheccay  at  and  from  Newfoundland  to  her  port  of 
difcharge  in  Portugal  or  Spaing  without  the 
Sireigbis,  orEngland,  to  commence  from  the  time 
of  her  beginning  to  load  at  Newfoundland,  for 
either  of  the  abovenamed  places;  and  to  con* 
tinue  till  (he  (hould  be  arrived  at  her  laid  port  of 
difchargCj  and  there  moored  24.  hours  at  anchor 
in  fafety.  The  (hip  was,  by  agreement,  to  be 
valued  at  the  fum  fubfcribed,  without  further  ac- 
count. The  infurance  was  to  be  at  ten  guineas 
fer  cent.  :  and  in  cafe  of  lofs  to  abate  two  per 
■cent.  I  and  in  cafe  of  average  lofs  not  exceeding 
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5,/.  per  cent,  to  allov  nothing  towards  fuch  Iof$* 
And  if  the  vcffel  was  difchargcd  without  the 
S freights i  C3^ccpting  the  Bay  of  Biscay y  two  gui- 
neas per  cent,  were  to  be  returned:  and  it  (be 
failed  with  convoy  and  arrived^  two  guineas  more 
^er  cent,  were  to  be  returned.  The  plaintiffs  de- 
clared upon  a  total  lofs,  by  capture  by  the  Fr«fri. 

The  policy,  declared  upon  in  the  other  adion, 
was  tfn  infurance  upon  any  kinds  of  lawful  goods 
and  merchandizes,  loaden  or  to  be  loadcn  on  board 
the  aforefaid  fliip ;  and  this  policy  for  7/.  7/. 
infured  70  /.  The  declaration  alledged,  that  di- 
vers quantities  of  fiih  and  other  lawful  merchant 
dizes,  to  the  value  of  the  money  infured,  were 
put  on  board,  to  be  carried  from  Newfoundland 
to  her  port  of  dcftination,  and  fo  continued  (ex- 
cept fuch  as  were  thrown  overboard  as  is  ancr- 
mentioned)  till  the  lofs  of  the  (hip  and  goods. 
The  declaration  then  avers,  that  a  part  of  the  faid 
goods  were  ncceflarily  thrown  overboard  in.  a 
ftorm,  to  prefcrve  the  fliip  and  the  reft  of  tKc 
cargo;  after  which  jetfon,  the  (hip,  and  the  re- 
mainder of  the  goods,  were  taken  by  ^t  French. 

The  cafe  itates,  that  the  (hip  departed  from 
her  propc^  port,  and  was  taken,  by  the  French  on 
the  23d  of  Jbecemierj  1756  :  and  that  the  mafter^ 
mates,  and  all  the  failors,  except  an  apprentice 
and  landman,  were  taken  out  and  carried  to 
France.  .  That  the  ifaip  remained  in  the  hands  of 
the  enemy  eight  days,  and  was  then  retaken  by  a 
Britijh  privateer,  ahd  brought  in  on  the  18th  of 
January  10  Milford-Hdven^  and  that  immediate 
notice  was  given  by  the  infured  to  the  infurer, 
with  an  offer  to  abandon  the  fhip  to  their  care. 
It  was  alfo  proved  at  the  trial,  that  before  the 
;  taking  by  the  enemy,  a  violent  ftorm  arofe  atfea^ 

a  which  firft  feparated  the  (hip  from  ]ier  convoy, 

and  afterwards  difabled  her  fo  far  as  to  render  hey 
incapable  of  proceeding  on  her  deftined  voyage, 
without  going  inco  port  to  refit.  It  was  alfo 
proved^  chat  part  of  the  cargo  wa$  thrown  over-* 

board 
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X 

hoar^  in  the  ftorcn :  a,nd  the  reft  oflt  was  fpoiled 
while  the  (hip  lay  at  Milford-Haveny  after  the 
oSer  to  abandoD)  and  before  fhe  could  be  redtted  : 
and  the  infured  proved  their  intereft  ia  the  (hip 
and  cargo,  to  the  value  infured. 
^  Several  queftions  ariHng  upon  the  trial  of  the 
firft  of  thefe  caufes  it  was  agreed^  that  the  jury 
fhould  bring  io  their  verdid,  in  both  caufes,  for 
the  plaiQtiffs^  as  for  a  total  lofs ;.  fubjeA,  how- 
ever, to  the  opinion  of  the  court  Qn  the  fQllQW- 
ing  qucftions,  inz. 

I  ft.  Whether  this  capture  of  the  ihip  by  the 
enemy,  was  or  was  not  fuch  a  Ipfs^  s^s  that  tjhp 
infurers  became  liable  thereby  : 

adly.  Whether  under  the  fevcral  circumftancc^ 
of  this  cafe,  the  infured  hg4  or  had  m^t  a  righ^  to 
abandon  the  (hip  to  the  infurersj  after  ihQ  was 
carried  into.  Mil/ord^Haven. 

After  tw6  arguments^  the  court  decided  im^r 
nimoufly  in  favour  of  the  plaintiff^;  and  in  the 
opinion  then  delivered  by  iord  Mamjield^    all 
the  law  upon  this  fubje£t  was  fully  difcufled.     It 
will  not  be  ileceflarv,  however,  to  ftate  in  thi$ 
place  what  fell  from  nis  lordfhip  gpon  the  fijri^  of 
thefe  queftions^  thus  iubmitted  to  the  opinion  of 
the  court  i  becaufe  that  was  very  copioufly  treat- 
.    ed  of  in  a  fornper  chapter,  in  which  it  wa$  ibewn,  Vide  ante 
that  whether  property  was  or  was  not  transferred  ^'  4-  P-  71* 
to  the  enemy  by  a  capture,  and  abfolutely  loft  74^-  77- 
to  the  original  owner,  it;  could  no  way  affcA  the 
contract  entered  into  between  an  infurcr  and  in- 
fured.     It  will  be  fufficient  then  to  follow  hi$ 
lordfhip  in  the  fecond  part  of  his  argument. 

Lord  Mansfield. — The  fingle  queftion  therefore, 
upon  which  this  cafe  turns,  is,  whether  the  infured 
had^under  all  the  circumflances,  an  eledlion  tQ aban- 
don, on  the  1 8th  of  January^  1757  ?  The  Iqfs  and 
difability  were  in  their  nature  total,  at  the  time  they 
happened.  During  eight  days,  th?  plaintiff  wa» 
certainly  entitled  to  be  paid  by  the.infurer,  as  for 
a  total  Iqfs;  and  in  cafe  of  a  lecapture,  the  in- 

furer 
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furer  would  have  ftood  in  his  place.    The  fubfe- 

qucnt  recapture  is,  at  belt,  a  faving  only  of  a 

fmall  part :  half  the  value  muft  be  paid  for  fal- 

Vi<k  the  ftat,  vage.     The  difabilicy  to  purfue  the  voyage  ftill 

l^    ^^\l\     continued.     The  nriafter  and  mariners  were  pri-^ 

foners.  The  charter  party  was  diflblved.  The 
freight  (except  in  proportion  to  the  goods  favcd) 
was  loft.  The  fliip  was  ncceffarily  brought  into 
an  Englijb  port.  What  could  be  favcd,  might 
not  be  worth  the  expcnce  neceffarily  attending 
it;  which  is  proved  by  the  plaintifTs  offer  to 
abandon.  The  fubfequent  title  to  reftitution, 
arifing  from  the  recapture,  at  a  great  cxpcncc, 
the  fhip  too  being  difabled  from  purfuing  her 
voyage,  cannot  take  away  a  right  vetted  in  the 
infured  at  the  time  of  the  capture.  But  bccaufc 
he  cannot  recover  more  than  he  has  fuffcred,  he 
muft  abandon  what  may  be  faved.  I  cannot  find 
a  fingle  book,  ancient  or  modern,  which  docs 
not  fay,  that  in  cafe  of  a  (hip  being  taken,  the 
infured  may  demand  as  for  a  total  lofs,  and  aban- 
don. What  proves  the  propofition  moft  ftrongly 
is,  that  by  the  general  law,  he  may  abandon  in 
the  cafe  merely  of  an  arreft,  or  an  embargo,  by 
Vide  ante  a  prince  not  an  enemy.  Pofitive  regulations  in 
c.  4.  p.  92.  different  countries  have  fixed  a  precife  time  be- 
fore the  infured  fhould  be  at  liberty  to  abandon 
in  that  cafe.  The  fixing  a  precife  time  proves 
the  general  principle.  Every  argument  holds 
ftrongcr  in  the  cafe  of  the  other  policy  with  re- 
gard to  the  goods.  The  cargo  was  in  its  nature 
perilhable,  deftined  from  Newfoundland  to  S^ain 
or  Portugal :  and  the  voyage  was  as  abfolutely 
defeated,  as  if  the  ihip  had  been  wrecked,  and  a 
third  or  fourth  of  the  goods  laved. 

No  capture  by  the  enemy  can  be  fo  total  a  lofs, 
as  to  leave  no  poflibility  of  a  recovery.  If  the 
owner  himfcif  Ihould  retake  at  any  time,  he  will 
be  entitled  ;  and  by  the  late  aft  of  parliament, 
if  an  Englifi  fi:ip  retake  at  any  time,  before  con- 
demnation or  after,  the  owner  is  entitled  to  refti- 
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titution  upon  ftatcd  falvage.  This  chance  does 
not  fufpend  the  demand,  for  a  total  lofs,  upon 
the  infurer:  but  juftice  is  done,  by  putting  him 
in  the  place  of  the  infured,  in  cafe  of  a  recapture. 
In  qucftions  upon  policies,  the  nature  of  the  con- 
traft,  as  an  indemnity,  and  nothing  elfe,  is  al- 
ways liberally  confidered.  There  might  be  cir- 
ciimftances,  under  which  a  capture  would  be  but 
a  fmall  temporary  hindrance  to  the  voyage  ;  per- 
haps none  at  all :  as  if  a  ihip  were  taken,  and,  in 
a  day  or  two,  efcaped  entire,  and  purfued  her 
voyage.  There  are  circumftances,  under  which 
it  would  be  deemed  an  average  lofs :  if  a  (hip 
lakcn  be  immediately  ranfomed,  and  purfue  her 
voyage,  there  the  money  paid  is  an  average  lofe. 
And  in  all  cafes,  the  infured  may  chufe  not  to 
abandon.  In  the  fecond  part  of  the  "  Ufages  and 
"  Cuftoms  of  the  Sea,"  (a  French  book  tranflated 
into  Englijh)  a  trcatife  is  infertcd  called  Le  Gui-  Vide  ante  p. 
don,  in  which,  after  mentioning  the  right  to  *^;4- 
abandon  upon  a  capture,  he  adds,  "  or  any  other 
fuch  difturbance  as  defeats  the  voyage;  or  makes 
It  not  worth  while,  or  worth  the  freight  to  pur- 
fue it.*'  I  know  that  in  late  times  the  privi- 
lege of  abandoning  has  been  reflrained,  for  fear 
of  letting  in  frauds :  and  the  merchant  cannot 
eleft  to  turn  that,  which,  at  the  time  it  happen- 
ed, was  in  it's  nature  but  a  partial,  into  a  total 
lofs,  by  abandoning.  But  there  is  no  danger  of 
fraud  in  the  prefent  cafe.  The  lofs  was  total  at 
the  time  it  happened  :  it  continued  total,  as  to 
1  the  deftruftion  of  the  voyage.  A  recovery  of 
any  thing  could  only  be  had,  by  paying  .more 
than  half  the  value,  including  the  cofts.  What 
could  be  faved  of  the  goods,  might  not  be  worth 
the  freight  for  fo  much  of  the  voyage  as  they  had 
gone,  when  they  were  taken.  The  cargo,  from 
it's  nature,  muft  have  been  fold,  where  it  was 
fought  in.  The  lofs,  as  to  the  (hip,  could  not 
be  eftimated  ;  nor  the  falvage  of  half  be  fixed,  by 
a  better  meafure,  than  a  fale.     In  fuch  a  cafe, 

there 
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there  is  no  colour  to  fay^  that  the  infured 
mi^t  not  difentangle  himfdf  from  unprofitable 
trouble  and  further  cxpcnce,  and  leave  the  in- 
furer  to  fave  ^hat  he  could.  It  might  as  reafon- 
ably  be  argued^^  that  if  a  (hip  funk  were  weighed 
up  again  at  a  great  expence>  the  crew  having  pe- 
riihed^  the  infured'  could  not  abandon,  nor  the 
infurer  be  liable*  becaufe  the  body  of  the  ihip 
was  faved.  We  are  therefoie  of  opinion»  that 
the  lois  was  total  by  the  canture,  and  the  right 
which  the  Qwo^r  had>  after  the  voyage  was  de- 
fcaeedj.  to  obtain  reftitutioa  of  the  (hip  and  cargo^ 
jpaying  great  falva^e  to  the  recaptor,  might  be 
abandoned  to  the  infurcrs^  after  mt  was  brought 
into  MUford-Haven^ 

The  principles  laid  down  in  this  cafb  have  been 
(tridtly  adhered  to  in  all  iimilav  cafes }  and  parti- 
cularly in  a  very  modem  Qne>  which  it  will  be 
prober  to  mention  in  this  place,  before  we  come 
to  the  great  caufe  of  Bamiltan  againft  Mendes,  in 
which  fome  other  principles  relative  to  this  fub- 
]tdi  were  eftabliflied. 
Millcs  v.  ^^  ^^  *^  adtion  on  a  policy  of  iafurance,  oir 

Fletcher!       the  ihip  the  Hofc  and  her  freight,  from  MontJ^r- 
Douglas 2 19*  rai  to  Louden.     The  plaintiff  went  for  a  total 

lofa :  the  defendant  iofuted,  that  he  was  only  en- 
tided  to  recover  for  an  average  loft.  The  jury 
found  a  verdifk  for  a  total  I0&  \  and,  upon  a  mo- 
tion for  a  new  trial,  the  fades  of  the  cafe  appeared 
to  be  as  follows :  the  fhip,  when  proceeding  on 
her  voyage,  was  captured  on  the  aj^  of  May^  by 
two  American  privateers,  who  took  the  captain 
and  all  the  crew,  and  part  of  the  cargo,  which 
confided  of  fugars,  out  of  her.  The  rigging  was 
alfo  taken  away*.  She  was  afterwards  retaken^ 
and  carried  into.  New  Tork^  where  the  captain  ar» 
rived  on  the  ajd  of  June^  and,  taking  poflcflion 
of  her,  found,  that  part  of  what  had  been  left,  of 
the  cargo  was  waflicd  overboard,  that  fifty-feven 
hogffaeads  of  what  remained  were  damaged,  and 
that  the  fhip  was  leaky,  and  in  fuch  a  ftate>  that 

ihc 
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Ihc  could  not  be  repaired  without-  unloading  hel* 
entirely.  The  owners  had  no  ftorehoufes  at  New 
Torky  in  which  the  fugars  could  have  beien  put, 
while  the  (hip  Was  repairing,  nor  any  agent  there 
to  advife  or  diredt  the  captain.  No  failors  were 
to  be  had.  The  only  method  he  had  of  paying 
the  fal vage,  which  amounted  to  the  value  of  forty 
Uijheads  of  fugar^  was  by  fale  of  part  ot  the 
cargo,  or  the  Inip.  The  captain  did  not  know 
of  die  infu ranee.  If  he  had  repaired  the  fhip, 
his  expences  would  have  exceeded  the  freight 
more  than  1 00  /.  There  was  an  embargo  on  all 
veflcls  ^xNew  York  till  the  27th  of  Vecember-, 
and,  by  the  deilination  of  his  (hip,  fhe  was  to 
haye  arrived  at  London  in  July.  Under  thefe  cir- 
nimftances,  he  confulted  with  his  friends  at  New 
Tork,  and  refolved,  upon  their  opinion  and  his 
own,  to  fell  the  (hip  and  cargo,  as  the  moft  pru=* 
dent  ftep  for  the  intereft  of  his  employers.  The 
cargo  was  accordingly  fold  and  paid  for.  The 
ihip  was  al(b  contra&ed  for^  but  the  perfon,  who 
had  amed  to  buy  her,  ran  away,  and  the  cap- 
tain left  her  in  a  creek  near  New  Tork,  Md  re-- 
tvffntd  to  Enzland,  where  he  arrived  in  the -FV- 
httorj  following,  and  gave  the  plaintiff  notice  o( 
what  had  been  done,  which  was  the  firft  infdr- 
madon  he  received  of  it,  and  the  plaintiff  imnne- 
£ately  claimed  as  for  a  total  lofs  front)  the  under^ 
writers,  and  offered  to  abandon.  Lord  Mansfield 
told  the  jury,  that  if  they  were  fatisfied  the  cap- 
tain had  done  what  was  beft  for  the  benefit  of  aU 
coBcemed,  they  muft  find  as  for  a  total  lo(s, 
which  they  accordingly  did. 

Upon  the  motion  for  a  new  trial,  the  unani- 
mous opinion  of  the  court  was  delivered  by 

Lord  Mansfield. — The  great  objeft  in  eveiy 
branch  of  the  law>  but  efpecially  in  mercantile 
hw,  is  certainty,  and  that  the  grounds  of  decifioli 
ikould  be  precifely  known.  I  took  great  pains 
io  delivering  the  opinion  of  the  court  in  the  cafes' 
rf  Cf/j  V.  JVitbers^  and  Hamilton  y.  Mendes.  I 
4  read 
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read  both  thofe  cafes  over  laft  night,  and  I  think 
that  from  them,  the  whole  law  between  infurcrs 
and  infurcd,  as  to  the  confcquences  of  capture 
and  recapture,  may  be  coUefted.  Wherever  a 
queftion  of  law  arifes  at  vifiprius,  I  propofc  a  cafe, 
.  or  grant  one,  when  aflced  for  by  the  counfel,  and 
I  avoid  as  much  as  poiTible  blending  fad  and  law 
together,  having  fccn  the  inconvenience  of  it  in 
Vide  poft.      Pole  V.  Fitzgerald.     But  on  the  trial  of  this  caufe, 

it  did  not  appear  to  me,  that  there  was  any  quef- 
tion of  law,  and  no  cafe  was  afked  for.     It  was 
impoflible  to  aflc  for  one,  till  the  fafts  were  af- 
certained;  and  when  they  were,  it  would  have 
been  impoflible  to  ftatc  them  in  any  way,  which 
could  have  left  a  doubt  on  the  law.     It  was  not 
contended,  that  a  capture  necejfarily  amounts  to  a 
total  lofs  between  infurer  and  infured ;  nor,  on 
the  other  hand,  that  on  a  capture  and  recapture, 
there  may  not  be  a  total  lofs,  though  there  re- 
main fome  material  tangible  part  of  the  fhip  and 
cargo.     Neither  was  it  contended,  that  the  cap- 
tain has  an  arbitrary  power,  by  his  ad,  to  make 
the  lofs,  either  partial  or  total,  as  he  pleafes.    A 
.  great  deal  has  been  faid  about  what  the  Admiralty 
could,  or  would  have  done,  in  fuch  a  cafe,  in  or- 
der to  pay  the  falvage.     As  to  that,  if  no  owner 
appeared^  they  would  condemn  the  whole  j  but 
it  they  faw,  from  the  Ihip's  papers,  tliat  there 
was  one,  they  would  not.     If  there  were  different 
claimants  of  the  fliip  and  cargo,  they  would  leave 
it  to  them  to  fay,  what  part  fliould  be  fold,  and 
if  they  differed  in  opinion,  would  order  the  falc 
of  fuch  part  as   would    be   attended  with  the 
fmalleft  lofs.     But  all  that  is  foreign  to  the  pre- 
fent  queltion,  which  is  fingly  this,  whether  the 
confequcnces  of  the  capture  were  fuch  as,  not- 
withftanding  the  recapture,   occafioned  a  total 
obftrudion  of  the  voyage,  or  only  a  partial  one, 
as  in  the  cafe  of  Hamilton  v.  Mendes.     In  that 
cafe,  and  in  Gojs  v.  Withers^  great  ftrefs  was  laid 
Oil  the  fituation  of  the  fhip  and  cargOj  at  the 

time 
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time  when  the  infured  had  notice,  at  the  time  of 
the  offer  to  abandon,  and  at  the  time  when  the 
aftion  was  brought.  No  cafes  fay,  that  the  bare 
cxiftcnce  of  the  hulk  of  the  fliip  prevents  the  lofs 
being  total.  The  rule  is  laid  down,  '^  that  if 
"  the  voyage  be  loft,  or  not  worth  purfuing,  if 
**  the  falvage  be  high,  if  farther  expence  be  ne- , 
"  ccffary,  if  the  infurer  will  not  at  all  events  un- 
"  dertakc  to  pay  that  expence,  fffr .  the  infured 
*'  may  abandon,  notwithftanding  a  recapture." 
.  Here,  at  the  time  of  the  capture  there  were  no 
hopes  of  a  recovery  ;  no  friend's  fliip  in  fight ; 
no  means  of  refiftance ;  all  the  crew  were  taken 
out,  and  part  of  the  cargo;  and  the  rigging  alfo 
taken  away.  Afterwards  the  Ihip  was  retaken, 
and  carried  into  New  Tork*  When  fhe  was 
brought  there,  it  ftill  continued  a  total  lofs. 
Neither  the  infurers,  nor  the  infured,  had  any 
agent  in  the  place.  The  court  of  Admiralty  muft 
have  proceeded  fecundum  ^equum  et  bonum^  and 
might  have  fold  her  for  the  benefit  of  thofe  con- 
cerned. When  the  infured  firft  had  notice,  and 
'offered  to  abandon,  (which  was  when  the  cap- 
'  tain  came  to  England)  and  when  the  aftion  was 
brought,  it  was  ftill  a  total  lofs.  The  voyage 
was  abandoned,  the  cargo  fold,  and  the  ftiip  left 
,  to  be  fold.  The  only  anfwer  the  defendant 
makes,  or  can  make  to  this  is,  that  the  lofs  was 
total  indeed ;  but  that  the  captain  made  it  fo,  by 
his  improper  conduft;  for  that  on  his  taking  pof- 
fcffion  of  the  Ihip,  the  lofs  became  partial,  and 
that  he  ought  to  have  purfued  the  voyage.  But 
b  this  defence  true  in  faft  ?  The  captain,  when 
he  came  to  New  Torky  had  no  exprefs  order ;  but 
he  had  an  implied  authority,  from  both  fides,  to 
do  what  was  nt  and  right  to  be  done,  as  none  of 
tJicm  had  agents  in  the  place;  and  whatever  it 
was  right  for  him  to  have  done,  if  it  had  been  his 
4wn  fhip  and  cargo,  the  uitder writer  muft  anfwer 
for  the  confequences  of,  becaufe  this  is  within  his 
contradt  of  indemnity.     Suppofe  there  had  been 

no 
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no  infurancc,  what  ought  the  captain  to  have 
done?     ilR:.  As  to  the  cargo,  according  to  the 
courfe  of  the  voyage,  the  fhip  ihould  have  arrived 
at  London  in  July,    On  the  capture,  part  had  been 
taken  out,  fonne  was  walhed  overboard,  (7  hogs- 
heads were  damaged,  and  the  whole,  from  die 
leaking  of  the  veiTel,  was  in  a  perifbabk  ftace« 
There  were  no  ftorehoufes ;  nor  could  the  fliip 
proceed  in  the  ftate  Ihe  was  in.    The  crew  was 
goncj  and  an  embargo  was  laid  on  till  December. 
What|  Iball  a  cargo,  which  was  intended  to  ar- 
rive at  London^  in  July^  be  kept  in  a  periihable 
ilate  at  jVhe;  Tork^  in  a  leaky  ve^el,  till  hecem- 
herh     adly.  As   to   the  fliip,  it  was  certainly 
better  to  fell  her,  than  to  bring  her  to  London. 
There  was  no  crew  belonging  to  her ;  and  ihe 
had  no  cargo.     Even  if  all  the  cargo  had  been 
left,  the  expence  of  repairs  would  have  exceeded 
the  freight.     If  Ihe  had  been  brought  home,  the 
expence  of  bringing  her  might  have  been  more 
than  what  (he  would  have  fold  for  in  London.    It 
has  been  faid,  that  the  damage  would  not  have 
fallen  on  the  underwriters;    but  the  argument 
drawn  from  thence  is  a  fallacy ;  for  that  circum- 
ftance  goes  to  determine  it  to  be  the  intcreft  of 
the  infured  to  abandon  the  voyage.     The  poiqt 
is,  what  did  the  owner  fufier  by  the  capture ;  and 
it  appears,  that  he  fuffered  fo  much,  that  it  was 
net  worth  while  to  purfue  the  voyage.    The  whole 
voy^g^  was  Iql^.   As  the  captain  did[  not  kdow  of 
the  ihfurance,  he  had  no  temptation  to  give  the 
turn  of  the  fcale  to  one  fide  or  the  other.     I  left 
it  to  the  jury  to  determine^  whether  what  the  cap- 
tain had  done  \^as  ibr  the  benefit  of  the  con- 
cerned.    If  they  had  found  ^Ubat  it  wa/*  in 
words,  where  would  have  bden  the  queftion  of 
law? 

I'he  court  therefore  difcharged  the  rule  for  a 
new  trial. 

It  was  neceflary  to  be  very  particular  in  ftatiog 
;his  cafe  from  the  work  of  fuch  an  accurate  re- 
porter 
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poftcr  as  Mr.  Douglas^  for  two  reafons  :  ift.  Be* 
caufe  it  is  a  determination^  exa£t}y  conformable 
to  that  of  Gq/!5  v.  IVitbers^  recognizing  and  con- 
firming the  principles  there  laid  down ;  and  2dly^ 
To  relieve  the  court  from  the  obfervations  made, 
OD  account  of  the  above  decifion.  A  cafe  has  Wefkett  on 
apptartd  in  prints  under  the  name  of  Milles  v.  1»^^-  P-  4« 
Hi^Ieyy  upon  the  fame  policy,  the  fame  fhip»  and 
the  fame  voyage :  but  tne  author  of  the  work,  in 
which  it  appears,  could  not  poflibly  have  been 
prefent  at  the  trial  $  aqd  the  fads  muft  have  been 
miftated  to  him :  or  if  prefent^  he  has  not  taken 
down  the  evidence  with  fufficient  accuracy.  For 
he  has  not  ftattd,  that  on  the  capture,  part  of  the 
cargO)  and  alio  the  Hgging  were  taken  away :  that 
jaf-t  of  what  had  been  left  of  the  cargo  was  wafh- 
cd  overboard  c  that  57  hogiheads  of  the  fugar 
that  remained,,  were  damaged :  that  the  Ihip  was 
leaky,  and  in  fuch  a  ftate>  that  itie  couid  not  be 
repaired  without  unloading  her  entirely :  that  the 
falvage  amounted  to  the  value  of  40  hogflieads  of 
fugar  t  that  the  riepairs  would  have  exceeded  the 
freight  by  rtiore  than  100/. :  and  that  the  em- 
bargo was  to  continue  till  the  27th  o(  December  i 
whereas  the  fliip  ought  to  have  Arrived  at  London 
in  the  July  preceding:  all  which  circumftanccs 
are  ro  be  found  in  Mr.  Douglas's  report :  all  of 
them  are  material  to  the  decifion  or  the  caufe, 
and  upon  all  of  them  much  flrefs  is  laid  by  Lord 
Man^tld^  in  deliveHng  the  judgment  of  the 
court.  It  was  thought  proper  to  note  thefe  dif- 
ferences \  as  nothing  is  fo  neceflary  in  all  cafes, 
roore  especially  in  thofe  of  infurance,  as  the  accu- 
rate and  precife  ftatement  of  circumftanccs* 

But  although  the  doAiine  advanced  in  Gojs 
againft  Withers^  was  fo  very  general  and  compre^ 
hcnfive  \  yet  it  certainly  is  not  to  be  confidered, 
as  precluding  the  poffibility  of  an  exception  to 
the  generality  of  the  principle  there  eftabli/hed. 

Indeed,  from  the  whole  tenour  of  the  Chief 
Jufticc's  very  learned  argument  upon  that  occa- 

N  fion. 
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fion,  It  is  apparent,  that  fie  had  It  that  very  time 

an  exception  in  his  view:  and  from  feme  of  the 

vords  he  then  ufcd,  it  would  almoft  induce  one 

to  fuppofe,  that  his  lordfhip  had  forefeen  the  very 

cafe,  which  aftually  came  to  be  decided  within  a 

.  few  years  afterwards. 

Hamilto'^  v.        It  was  a  fpecial  cafe  referved  at  GuiUbally  at 

Mendcs         the  fittings  there  before  Lord  Mansfield^  after 

l^^^'^^9^'  Michaelmas   term    1760,   in   an   aftion   brought 

2-6  '  *  againft  the  defendant,  as  one  of  the  infurers,  upon 

a  policy  of  infurance  from  Virginia  or  Maryland 
to  Londony  of  a  (hip  called  the  Selby^  and  of  goods 
and  merchandize  tlierein,  until  fhe  ftiall  have  moor- 
ed at  anchor  74  hours,  in  good  fafety.  The  cafe 
ftared  for  the  opinion  of  the  Court  was  as  fdlows. 
That  the  (hip  Stlby,  mentioned  in  the  policy, 
being  valued  at  1200/.;  and  the  plaintiff  having 
intereft  therein,  caufed  the  policy  in  queftioo  to 
be  made ;  and  the  fame  was  accordihgly  made,  in 
the  name  of  John  M^ckintojh  on  behalf  and  for  the 
tife  and  benefit  of  the  plaintiff,  and  was  fubfcribcd 
by  the  defendant,  as  ftated,  for  100/.  That  the 
Ihip  was  in  good  fafety  at  Virginia^  where  fhe  took 
on  board  192  hogfhcads  of  tobacco,  to  be  de- 
livered at  London.  ,  That  on  the  28th  day  of 
Marcby  (he  departed,  and  fet  fail  from  Virginia  for 
London ;  and  on  the  6th  day  of  May  following, 
as  fhe  was  failing  and  proceeding  in  her  faid  voy- 
age, was  taken  by  a  French  privateer  called  the 
Aurora  of  Bayonne.  That  at  the  time  of  the  cap- 
ture, the  Selhy  had  nine  men  on  board ;  and  the 
captain  of  the  faid  privateer  took  out  fix,  befidcs 
the  captain,  leaving  only  the  mate  and  one  man 
on  board.  That  the  French  put  a  prize-maftcr, 
and  feveral  men  on  board  the  Ihip  Selbyy  to  carry 
her  to  France.  That  as  the  French  were  carrying 
her  towards  France^  on  the  ajd  day  of  the  faid 
Mayy  flic  was  retaken  off  Bayonne^  by  an  EngUflt 
man  of  war;  and  accordingly  fent  into  Plymouth^ 
where  fhe  arrived  the  6th  day  of  June  following. 
That  the  plaintiff,  living  at  Hull^  as  foon  as  he 

was 
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was  informed  what  had  befallen  his  fliip  the  Selhy^ 
wrote  a  letter,  on  the  23d  o(  June,  to  his  agent 
Tobn  Mackintojhj  living  in  London,  10,  acquaint 
the  defendant,  *^  that  the  plaintifF  did  from 
"  thenceforth  abandon  to  him  his  intereft  in  the 
"  faid  (hip,  as  to  the  faid  lOo/.  by  the  defendant 
"  infurcd/*  That  the  faid  /.  M.  on  the  26th  of 
Juniy  acquainted  the  defendant  with  the  offer  to 
abandon  the  (hip ;  to  which  the  defendant  an- 
fwcred,  "  that  he  did  not  think  himfclf  bound  to 
"  take  to  the  fliip  ;  but  Vf:as  ready  to  pay  the  fal* 
"  ^^g?3  and  all  other  loffles  and  charges  that  the 
"  plaintiff  fuftained  by  the  .capture.'*  That  upon 
the  19th  day  ofJugUji,  the  fhip  Selig  was  brought 
into  the  port  of  London,  by  the  order  of  the 
owners  of  the  cargo,  and  the  recaptors :  that  the 
(hip  Sellfy  fuftained  no  damage  from  the  capture. 
That  the  whole  cargo  of  the  faid  Ihip  was  deli- 
vered to  the  freighters,  at  the  port  o( London,  who 
paid  the  freight  to  Benjamin  Vaughan,  without  pre- 
judice. The  queftion,  therefore,  fubmitted  to 
the  opinion  of  the  court  is,  whether  the  plaintiff, 
on  the  faid  26th  day  of  June,  had  a  right  to  aban- 
don, and  has  a  right  to  recover,  as  for  a  total  lofs. 

After  two  arguments  at  the  bar  upon  this  quef- 
tion, and  after  the  court  had  taken  time  to  deli- 
berate upon  it,  their  unanimous  refolution  was 
delivered  by  the  Chief  Juftice. 

Lord  Mansjiild. — The  plaintiff  has  averred  in 
his  declaration,  as  the  bafis  of  his  demand  for  a 
total  lofs,  "  that  by  the  capture,  the  Ihip  became 
"  wholly  loft  to  him."  The  general  queftion  is, 
whether  the  plaintiff,  who  at  the  time  of  his  ac- 
tion brought,  at  the  time  of  his  offer  to  abandon, 
and  at  the  time  of  his  being  firtt  apprized  of  any 
accident  having  happened,  had  only,  in  truth, 
fuftained  a  partial  lofs,  ought  to  recover  for  a  to- 
tal one.  In  fupport  of  the  affirmative,  thecoun- 
fcl  for  the  plaintiff  infifted  on  the  four  following 
points:  ift.  That  by  this  capture,  the  property 
was  changed.;   and  therefore,  the  lofs  total  for 

N  a  ever. 
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ever.  2dly,  If  the  property  were  not  changed, 
yet  the  capture  was  a  total  lofs,  ^dly.  That  when 
the  fhip  was  brought  into  Plymouth,  particularly 
on  the  a6th  day  of  June,  the  recovery  was  not 
fuch  ast  in  truth,  changed  the  totality  of  the  lofs 
into  an  average.  4thly9  Suppofing  it  did,  yet, 
the  lofs  having  once  been  total,  a  right  refted 
•in  the  infured  to  recover  the  whole  upon  aban- 
doning; of  which  right  he  could  never  be  dcvcft- 
ed  by  any  fubfequent  event. 

As  to  the  firft  point.  If  the  change  of  proper- 
ty were  at  all  material  between  the  infurer  and 
infured,  it  would  not  be  applicable  to  this  cafe^ 
becaufe  by  the  marine  hw  of  England,  there  is  no  , 
change  of  property,  in  cafe  of  a  capture,  before 
29 Geo.  2.  condemnation;  and  now  by  the  adb  of  parlia- 
c.  34. .  24.  nient,  the  jus  foftliminii  continues  for  ever.    I 

know  many  writers  argue,  between  the  infurer 
and  infured,  from  the  diftinftion,  whether  the 
property  was  or  was  not  changed  by  the  capture, 
fo  as  to  transfer  a  complete  right  from  the  ene- 
my to  a  recaptor,  or  neutral  vendee,  againfl:  the 
former  owner.  But  arbitrary  notions  concerning 
the  change  of  property  by  capture,  as  between 
the  former  owner  and  recaptor,  or  a  vendee, 
ought  never  to  be  the  rule  of  decifion,  as  between 
the  infurer  and  infured  upon  a  contra<5):  of  indem- 
nity, contrary  to  the  real  truth  of  the  faft.  And 
therefore,  I  agree  with  the  counfel  for  the  plain- 
tiff, upon  this  fecond  point,  that  by  this  capture, 
while  it  continued,  the  fliip  was  totally  loft, 
.  though  it  be  admitted, 'that  the  property,  in  the 
cafe  of  a  recapture,  never  was  changed,  .but  re- 
turned to  the  former  owner. 

The  third  point  depends,  as  every  queftion  of 
this  kind^  muft,  upon  the  particular  circumftan- 
ces.  It  does  not  neceffarily  follow,  that  becaufe 
there  is  a  recapture,  therefore  the  lofs  ceafcs  to  be 
totah  If  the  voyage  be  fo  defeated,  as  not  to  be 
worth  the  further  purfuit ;  if  the  falvagc  be  high, 
•  and  the.  other  expcnces  great;  or  if  the  undcr- 
.    /  writer 
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writer  rcfufe  to  bear  thefe  expences ;  the  infurcd 
may  abandon.  But  in  the  prcfcnt  cafe,  the  voy- 
age was  fo  far  from  being  loft,  that  it  had  only 
met  with  a  (hort  ten^porary  obftru6lion  j  the  fhip 
and  cargo  were  both  entirely  fafe ;  the  expencc 
incurred  did  not  amount  to  near  half  the  value; 
and  upon  the  a6th  of  June^  wl^n  the  fhip  was  at 
Plymouth^  and  the  offer  was  made  to  abandon,  the 
infurer  undertook  to  pay  all  charges  and  expen- 
ces, to  which  the  plaintiff  might  be  put,  by  the 
capture.  -The  only  argument  to  fhew  that  the 
lofs  had  not  then  ceafed  t6  be  total,  was  built  up- 
on a  miflaken  fuppoficion,  that  the  recaptor  had 
a  right  to  demand  a  fale,  and  to  put  a  flop  to  any 
further  profecution  of  the  voyage.  But  that  i$ 
not  fo.  The  property  returned  to  the  plaintiff*, 
pledged  to  the  recaptors  for  one-eighth  of  the 
value,  as  falvage  for  retaking  and  bringing  the 
fhip  into  an  Englijh  port.  Upon  paying  this,  the 
owner  was  entitled  to  refVitution.  The  recaptor 
had  no  right  to  fell  the  fhip.  If  they  differed 
about  the  value,  the  Court  of  Admiralty  would 
have  ordered  a  commiflion  of  appraifcment;  In 
this  cafe,  it  was  the  interefl  of  the  owner  of  the 
Ihip,  the  owners  of  the  cargo,  and  the  recaptors, 
that  fhe  fhould  forthwith  proceed  upon  her  voy« 
age  from  Plymouth  tCK  London.  But  had  the  re- 
captor oppofcd  it,  or  afFefted  delay,  the  Court  of 
Admiralty  would  have  made  an  order  for  bring- 
ing her  immediately  to  London^  her  port  of  de- 
livery,  upon  reafonable  terms.  Therefore  it  is 
mofl  clear,  that  upon  the  26th  dzyofjune^  the 
fhip  had  fuflained  no  other  lofs,  by  reafon  of  the 
capture,  than  a  fljort  temporary  obftruftion,  and 
a  charge  which  the  defendant  had  offered  to  pay 
and  fatisfy.  This  brings  the  whole  to  the  fourth 
and  laft  point. 

The  plaintifPs  demand  is  for  an  indemnity^ 
This  adion  then  mufl  be  founded  upon  the 
n^uure  of  his  damnification,  as  it  really  is,  at  the 
time  ^he  aftion  is  brought.     It  is  repugnant. 
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upon  a  contrail  gf  indemnity,  to  recover  as  for 
a  total  lofs,  when  the  final  event  has  decided,  that 
^he  damnification,  in  truth,  is  an  average,  or  per- 
haps no  lofs  at  ^11.  Whatever  undoes  the  damni- 
iication,  in  whole  or  in  part,  muft  operate  upon 
the  indemnity  in  the  fame  degree.  It  is  a  con- 
tradition  in  terms,  to  bring  an  adion  for  indem- 
nity, when,  upon  the  whole  event,  no  damage 
has  been  fuftained.  This  reafoning  is  fo  much 
founded  in  fcnfe,  and  the  nature  of  the  thing, 
that  the  common  law  of  England  adopts  it, 
though  inclined  to  ftriftnefs.  The  tenant  is 
obliged  to  inderpnify  his  lord  from  wafte ;  but  if 
the  tenant  do,  or  fuffer  waftc  to  be  done  in 
boufes,  yet  if  he  repair  before  any  adion  brought, 
there  lies  no  action  of  walle  ^gainft  him.  He 
Co.Litt.  53.  cannot  however  plead  "  non  fecit  vaftum  i*  but 
-«*  the  fpecial  matter.    The  fpetial  matter  &ews, 

that  the  injury  being  repaired  before  the  adion 
brought,  the  plaintiff  had  no  caufe  of  aftioa : 
and  whatever  takes  away  the  caufe,  takes  away 
the  adion.  Suppofe  a  furecy  fued  to  judgment; 
^nd  afterwards,  bcfpre  an  adion  is  brought,  the 
principal  pays  the  debt  and  cofts,  and  procures 
fatisfadion  to  be  acknovyiedgcd  upon  record  :  the 
furcty  can  have  no  adion  for  an  indemnity,  bc- 
caufe  I^e  is  indemnified  before  any  adion  is 
brought,  if  the  demand  or  caufe  of  adion  docs 
not  fubfift,  at  the  time  the  adion  is  brought,  the 
having  exifted  at  any  former  time  can  be  of  no 
avail,  liut  in  the  prefent  cafe,  the  notion  of  a 
vefted  right  in  the  plaintiff  to  fuc  as  for  a  total 
lofs,  before  the  recapture,  is  fiditious  only,  and 
not  founded  in  truth.  For  the  infurcd  is  not 
obliged  to  abandon^  in  any  cafe  5  he  bias  an  elec- 
tion* No  right  ca/i  veft  as  for  a  total  lofs,  till 
he  has  made  that  eledion  ;  he  cannot  cled,  be- 
fore advice  is  received  of  the  lofs ;  and  if  that 
advice  Ihew  the  peril  to  be  over,  and  the  thing 
in  fafcty,  he  cannot  eled  at  all,  becaufe  he  has 
no  right  to  ab^andon  when  the.  thing  is.  fafc.  Wri- 
ters 
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tcrs  upon  maritime  law  arc  apt  to  embarrafs  ge- 
neral principles,  with  the  pofitire  regulations  of 
their  own  country :  but  they  all  feem  to  agree, 
that  if  the  thing  be  recovered  before  the  money 
is  paid,  the  infured  can  only  be  entitled  accord- 
bg  to  the  final  event.  His  lordfhip  here  cited 
the  paiTage  from  RouuSy  which  We  have  already.  Roccus  Not. 
fcen  at  the  beginning  of  this  chapter,  and  then.  5^- 
proceeded  thus. 

In  the  cafe  of  Spencer  v.  Franco^  though  upon  Vide  ante, 
a  wager  policy,,  the  lofs  was  held  not  to  be  total,  ^*  4-  P-  *5' 
after  the  return  of  the  ftiip  Prince  Frederick  in 
•    fafety  ;  though  Ihe  had  been  feizcd  and  long  kept 
by  the  king  of  Spain^  in  a  time  of  aftual  war. 
In  the  cafe  of  Pole  v.  Fitzgerald^  though  upon  a  Vide  poU 
wager  policy,  the  majority  of  the  judges,  and  the  *9'* 
houfc  of  lords  held  theie  was  no  total  lofs,  the 
(hip  having  been  reftored  before  the  expiration 
of  the  four  months,  the  time  for  which  (he  was 
infured. 

The  prefent  attempt  is  the  firft  that  ever  was 
made,  to  charge  the  infurer  as  for  a  total  lofs^ 
upon  an  intereft  policy,  after  the  thing  was  re- 
covered :  and  it  is  faid,  the  judgrhent  in  the  cafe 
of  Go/s  v.  fVitbers  gave  rife  to  it.  It  is  admitted, 
that  that  cafe  was  no  way  fimilar.  Before  that 
aftion  was  brought,  the  whole  {hip  and  cargo 
were  literally  loft ;  at  the  time  of  the  offer  to 
abandon,  a  fourth  of  the  cargo  had  been  thrown 
overboard  ;  the  voyage  was  entirely  loft;  the  re- 
mainder of  the  cargo  was  fifli  perilling,  and  of 
no  value  at  Mil/vrJ- Haven y  where  the  ihip  was 
brought  in;  the  fhip  fo  (battered,  as  to  want 
great  and  expenfive  repairs ;  the  falvage  was  one 
half,  and  the  infurer  did  not  engage  to  be  at  any 
cxpence ;  it  did  not  appear  that  it  was  worth 
while  to  try  to  fave  any  thing :  and  the  recaptor, 
though  entitled  to  one  half,  as  wcril  as  the  owner 
of  the  foip  and  cargo,  left  the  whole  to  perifli, 
rather  than  be  at  any  further  trouble  or  expcnce. 
But  it  is  faid,  though  the  cafe  was  entirely  diffe- 

N  4  rent. 
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rent,  fomc  part  of  the  reafoning  warranted  th^ 
propofition  now  inferred  by  the  plaintiff  from  it. 
The  great  principle  relied  upon  w^,  "  that  a$, 
**  between  the  infurer  and  infured,  th^  coutraft 

V  being  an  indemnity,  the  truth  of  the  faft  ought 
*'  to  be  regarded ;  ^nd  thercfojc  there  might  be 
5'  a  total  lofs  by  a  capture,  which  cdjild  not  opc- 
^*  rate  as  a  change  of  property  ;  and  a  recapture 

V  (hould  nox  relate  by  fiftion  (Uke  the  Roman  jus- 
"  fojiliminii)  as  if  the  capture  had  pcvcr  hap- 
*/  pened,  unlcfs  the  lofsi  was  in  truth  recovered.*' 
This  reafoning  proved  ?  converfo,  that  if  the  thing 
in  truth  were  fafe,  no  artificial  reafoning  fhall  be 
allowed  to  fet  up  a  total  lofs.  The  words  quoted 
at  the  bar  were  certainly  ufed,  "  that  there  is  no 

book,  ancient  or  modern,  which  does  not  fay, 
that  in  cafe  of  the  (hip  being  taken,  the  in- 
**  fured  may  demand  for  a  total  lofs,  and  aban- 
*'  don."^  But  the  propofition  was  applied  to  the 
fubjeft  matter,  and  i^  certainly  true^^  provided 
the  capture,  or  the  total  lofs  pccafioiicd  thereby, 
continue  to  the  tirne  of  abandoning,  and  bring- 
ing the  aftion!  The  cafe  then  before  the  court 
did  not  make  it  neceffary  to  fpccify  all  the  rc- 
ftriftions;.  But  I  will  read  to  you,  verbatim^  (tovc\ 
my  notes  of  the  judgment  then  delivered  what 
was  faid;  to  prevent  any  inference  being  drawH:^ 
b^ypnd  the  cafe  then  determined. 
Vidtiantcp.  His  lordfliip,  having  read  a  great  part  of  his 
\7\*  former  argument  inthat  cafe,  went  on  in  this  way. 

From  this  mode  of  reafoning,  it  did  by  no. 
means  follow,  that  if  the  ihip  and'  cargo  had,  by 
the  recapture,  been  brought  fafc  to  the  port  of 
delivery,  without  having  fuftaihed  any  damage 
at  all,  that  the  infured  might  abandon.  Bur, 
without  dwelling  longer  upon  principles  or  au- 
thorities, the  conf(?qucoces  of  the  prefent  queftion 
are  decifive.  It  is  impoffible  that  any  man  (hould 
defire  to  abandon  in  a  cafe  circumftanced  like 
the  prefent,  but  for  one  of  two  reafons,  namely, 
^ither  becaufe  he  has  over- valued,  or  becaufe  tbci 

inarkc\ 
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market  has  fallen  below  the  original  price.  Th« 
only  rcafons,  that  can  make  it  the  intereft  of  the 
party  to  dcfire,  arc  conclufive  againft  allowing 
jt.  It  is  unjuft  to  turn  the  fall  of  the  marker 
upon  the  infurer,  who  has  no  concern  in  it,  and 
could  never  gain  by  the  rife.  And  an  over-va- 
luation is  contrary  to  the  general  policy  of  the 
marine  law;  contrary  to  the  fpirit  of  the  aft  of 
19  Geo.  2.  a  temptation  to  fraud,  and  a  great 
^bufe :  therefore  no  man  fhould  be  allowed  to 
avail  himfelf  of  having  over- valued.  If  the  valu- 
ation be  true,  the  plaintiff  is  indemnified,  by 
being  paid  the  charge  he  was  put  to  by  the  cap- 
ture. If  he  has  over- valued,  he  will  be  a  gainer^ 
if  he  be  permitted  to  abandon  :  and  he  can  only  . 
^efire  it,  bccaufe  he  has  over-valued.  This  was 
avowed  upon  the  firft  argument :  and  that  very 
reafon  is  conclufive  againft  it's  being  allowed. 
The  infurer,  by  ?he  marine  law,  ought  never  to 
pay  lefs,.  upon  a  contraft  of  indemnity,  than  the 
falue  of  the  lofs :  and  the  infured  ought  never  to  • 
gain  more.  Therefore,  if  there  were  occafion 
to  retort  to  that  argument,  the  confequencc  of 
fhe  determination  would  alone  he  fufiicient  upon 
the  prefent  occafion.  But  uppn  principles,  this 
aftion  could  not  be  maintained  as  for  a  total  lofs, 
if  the  queftion  were  to  be  judged  by  the  ftrideft 
rules  of  common  law  :  much  lefs  can  it  be  fup- 
ported  for  a  total  lofs,  as  the  queftion  ought  to 
be  decided,  by  the  large  principles  of  the  marine 
law,  according  to  the  fubftantial  intent  of  the 
contraft,  and  the  real  truth  of  the  cafe.  If  the  . 
Queftion  is  to  depend  upon  the  faft,  every  man 
can  judge  of  the  nature  of  the  lofs,  before  the 
nioncy  is  pajd.  But  if  it  is  to  depend  upon  fpe- 
culative  refinements,  from  the  law  of  nations,  or 
the  Roman  jus  poftHminiiy  concerning  the  chsinge 
or  rcvefting  of  property,  no  wonder  that  mer- 
chants arc  in  the  dark,  when  doftors  have  dif- 
fered upon  the  fubjeft,  from  the  beginning,  and 
}xt  not  yet  agreed.    To  obviate  too  large  an 

inference 
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inference  being  drawn  from  this  determination, 
I  defirc  it  may  be  undcrftood,  that  the  point  here 
determined  is^  ^'  that  the  plaintiff,  upon  a  po- 
licy, can  oaly  recover  an  indemnity,  accord- 
ing to  the  nature  of  hii  cafe  at  the  tinie  of 
the  aftion  brought,  or  (at  moft)  at  the  time 
"  of  his  offer  to  abandon/*     We  give  no  opinion 
how  it  would  be,  in  cafe  the  (hip  or  goods  were 
reftored  in  fafety,  between  the  offer  to  abandon, 
and  the  adtion  brought ;  or  between  the  com- 
mencement of  the  a£Uon,  and  the  verdidt.    And 
particularly  I  defire,  that  no  inference  may  be 
drawn,  ^^  that  in  cafe  the  Ihip  or  goods  ihould 
*^  be  reftored  after  the  money  paid  as  for  a  total 
^^  lofs,  the  infurer  could  compel  the  infured  to 
*^  refund  the  money,   and  to  take  the  (hip  or 
**  goods  i"  that  cafe  is  totally  different  from  the 
prefent,  and  depends,  throughout,  upon  different 
reafons  and  principles.     Here  the  event  had  Bxed 
the  lofs  to  be  an  average  only,  before  the  a&ion 
brought ;  before  the  offer  to  abandon ;  and  be- 
fore the  plaintiff  had  notice  of  any  accident;  con- 
iequently  before  he  could  make  an  election.  We 
are  therefore  of  opinion,  that  he  cannot  recover 
for  a  total,  but  for  a  partial  lofs  only ;  the  quan- 
tity of  which  has  been  ellimated  by  the  jury  at 
ten  pounds  per  cent. 

But  although  the  court  did  not  chufe  unnecef- 

farily  to  decide,  whether  after  payment  as  for  a 

total  lofs,  the  underwriter  could  oblige  the  in* 

fured  to  refund,  if  it  Ihould  afterwards  prove  to 

be  but  partial :  yet  in  the  year  1766  this  very 

•a  Cofta  V.    queftion  came  before  them.     It  arofe  in  the  cafe 

^R^**'     6.fi.   ^^  ^^  ^^^  ^'  ^'^^^*  which  was  cited  at  large  in 

Vide  ante      ^  preceding  chapter ;  and  the  court  held,  that  as 

c  6.  p.  134.  there  was  a  folemn  abandoDment,  and  the  money 

was  paid,  and  as  tliere  wa&  alfo.  an  agreement 
that  the  infurers  (hould  be  conteiit  with  fuch  fal- 
vage  as  the  fum  infured  bore  to  the  whole  inte- 
reft,  the  infured  fhould  not  be  obliged  to  refund,' 

but 
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but  the  infurer  Ihould  (land  in  his  place  for  the 
falvage. 

It  has  been  already  faid,  and  from  the  preced- 
ing cafes  it  feems  to  be  a  neccffary  inference,  that 
in  order  to  entitle  the  owner  to  abandon,  there 
muft,  at  fonie  period  or  other  of  the  voyage, 
have  been  a  total  lofs ;  for  he  cannot  be  allowed 
to  turn  a  partial  into  a  total  lofs.  There  was, 
however,  a  very  modern  cafe,  in  which  this  was 
she  fingle  point  to  be  determined. 

It  was  an  aftion  on  a  policy  of  infurance  upon  Cazalct  and 
the  fliip  Friendjhipy  from  fVyburg  to  Lynriy  fub-  J^^^.»  ^-  ^•• 
fcribed  by  the  defendant  for  100/.  at  two  guineas  TermRcp. 
per  cent.     The  defendant  pleaded  a  tender,  and  for  £after> 
paid  4S  /.  into  court.     The  caufe  was  tried  at  26  Gto.  3, 
Guildhall  J  before  Mr.  Juftice  Buller,  when  a  cafe  P*  "^7* 
was  rcferved  for  the  opinion  of  the  court,  dating, 
that  the  damages  Jujiained  iy  tbcjbip  in  the  voyage 
injuredy  did  not  exceed  48  /.  fer  cent,  which  fum 
the  defendant  had  paid  into  court,  upon  plead* 
ing  in  the  adtion.     That  when  the  (hip  arrived 
at  the  port  of  Lynn^  ihe  was  not  worth  repairing. 
The  queftion  for  the  opinion  of  the  court  was, 
whether  the  plaintiffs  had  a  right  to  abandon. 

This  cafe  came  on  to  be  argued  when  Lord 
Mansfield  was  abfent. 

Mr.  Juftice  H^illes. — The  qucftion  is,  whether, 
under  thefe  circumftahces,  the  plaintiffs  had  a 
right  to  abandon ;  or,  in  other  words,  whether 
they  can  turn  a  partial  into  a  total  lofs.  The 
finding  of  the  jury  in  this  cafe  determines  the 
qucftion,  becaufe  it  is  exprefsly  found  that  the 
daniage  did  not  exceed  48  /.  per  cent.  The  cafe 
then  ftates,  that  the  ftiip  was  not  worth  repairing, 
but  no  mention  is  made  of  what  was  her  real 
wjorth;  (6  that  the  remaining  materials  of  the 
Ihip,  if  fold,  may  make  up  the  difference  be- 
tween 48/.  and  ioo7.  percent.  There  has  been 
no  lofs  either  of  the  (hip  or  of  the  voyage ;  but, 
bcitig  an  old  (hip,  (he  fufft^red  fo  much,  that  (he 
was  not  worth  repairing.     I  cannot  now  deter- 

miac 
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mine  that  there  was  a  total  lofs,  when  the  juiy 
have  already  faid^  that  there  was  only  a  lo&  of 
48  /.  per  cent.  As  to  the  cafe  cited  of  hand  v. 
Hunter,  this  queftion  never  occurred  in  it.  The 
adion  was  brought  upon  the  homeward-bound 
policy ;  and  it  was  fufficient  to  fay,  that  that  po« 
licy  never  attached,  for  the  (hip  had  received  her 
death's  wound,  in  her  outward-bound  voyage, 
Videfuprap.  In  the  cafe  o(  Mi  lies  v.  Fletcher,  a  total  end  was 
'/>•  put  to  the  voyage.     In  the  other  cafes,  the  quef- 

tions  arofe  upon  lofies  which  had  happened  du- 
ring the  feverai  voyages ;  here  the  voyage  has 
been  performed,  and  the  (hip  is  arrived ;  and  af- 
ter the  jury  have  found  that  the  damage  fuftaincd 
did  not  amount  to  more  than  48  /.  per  cent,  the 
court  are  precluded  from  faying  it  is  a  total 
lofs. 

Mr.  Juftice  JJbburft.  —  The  fafts  found  in 
this  cafe  preclude  any  queftion,  whether  this 
can  be  conflrued  to  be  a  total  lofs.  If  the 
infurers  ihould  be  held  liable  here,  it  would 
be  making  them  infure  the  goodnefs  of  the 
ihip ;  and  if  the  owners  can  recover  as  for  a 
total  lofs  in  this  cafe^  they  might  equally  have 
recovered  on  account  of  the  bad  condition  of  the 
vefTel,  though  (he  had  not  received  much  damage 
at  fea.  It  is  not  fl:ated  that  the  (hip  received 
her  death's  wound  in  the  courfe  of  her  voyage. 
\Vhen  (he  came  into  port  it  was  found  (he  was 
not  worth  repairing ;  but  ntm  conftat  if  (he  had 
not  received  any  damage  during  the  voyage,  (ho 
would  have  been  worth  repairing.  And  though  the 
vefTel  was  no^  in  a  found  ftate,  yet  (he  had  arrived 
in  fafety  twenty-four  hours  j  and  the  jury  having 
^xaftly  ^cfinfd  what  degree  of  damage  (he  had 
fuftained,  we  cannot  fay  that  the  plaintiff  ought 
to  recover  any  more, 

Mr,  Juflice  Buller. — Nothing  can  be  better 
efl:abli(hed  than  that  the  owner  of  a  (hip  can  only 
abandon  in  cafe  bf  a  total  lofs.  The  cafes,  which 
hftV?  been  cited,  went  upon  that  ground.    In  the 
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tafe  of  Jenkins  v.  Mackenzie,  though  the  fliip  was 

brought  into  port,  yet  the  capture,  as  between  the 

aflfurer  and  afTured,  was  a  total  lofs.     But  there 

is  no  injlance  where  the  owner  can  abandon^  unlejs 

at/ome  period  or  other  of  the  voyage,  there  has  been 

a  total  lojs.     No  fuch  event  has  happened  here  j 

for  the  jury  have  exprefsly  found,  that  the  lofs  a- 

mounted  only  to  48/.  fer  cent.    Even  allowing 

total  lofs  to  be  a  technical  expreflion,  yet  the 

manner,  in  which  the  plaintiffs  counfel  has  dated 

it,  is  rather  too  broad.    It  has  been  faid,  that  the 

infurance  mud  be  taken  to  be  on  the  (hip  as  well 

as  on  the  voyage  5  but  the  true  way  of  confidering 

it  is  this  :  //  is  an  infurance  on  thefhipfor  the  voy^ 

age.    If  cither  the  fhip,  or  the  voyage  be  loft,  that 

is  a  total  lofs ;  but  here  neither  is  loft.     The  cafe 

oi  Hamilton  v.  Mendes  is  decifive.     Judgment  for  Vide  fupra, 

defendant. 

Thefe  cafes,  and  the  judgments  upon  them, 
have  been  cited  at  length,  becaufe  the  principles 
of  abandonment  are  fo  clearly  and  accurately  de- 
fined, and  are  fo  aptly  illuftrated  by  referring 
them  to  the  particular  circumftances  arifing  in 
thofe  caufes,  that  it  would  be  abfurd  to  infift 
more  upon  the  fubjeA ;  as  the  reader  muft  from 
them  be  able  to  collefb  every  thing  relative  to 
abandonment.  Nor  let  it  be  objected,  that  thofe 
were  almoft  all  cafes  of  abandonment  after  a  cap-  . 
ture;  for  many  of  the  rules  there  laid  down 
were  general  in  their  nature,  comprehending 
cafes  of  wreck,  and  detention,  mutatis  mutandis,  as 
well  as  thofe  of  capture.  This  will  be  beft  ex- 
plained, by  putting  two  pefTible  cafes. 

Suppofe  a  neutral  fhip  is  arrefted,  and  detained  2  Burr.  696. 
by  a  foreign  prince  by  an  embargo,  the  owner 
immediately,  upon  hearing  of  this  accident, 
would  have  a  right  to  abandon  i  becaufe  no  man 
is  bound  to  wait  the  event  of  an  embargo.  But 
'  if  the  fame  fhip,  that  brings  the  accou/it  of  the 
embargo,  fhould  alfo  inform  him,  that  the  em- 
bargo was  taken  oS,  that  the  fhip  had  only  been 

detained 
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detained  two  or  three  days,  that  very  trifling  or 
no  damage  had  arifen,  then  it  is  impofliblc  to  fay 
that  the  merchant  may  abandon  ;  becaufe,  as  "we 
have  feen,  it  is  a  principle  of  good  fcnfc,^  that  a 
sBarra2ii.  man  cannot  make  his  cleftion,  whether  he  will 

abandon  or  not,  till  he  receive  advice  of  the  lofsj 
and  if,  by  the  fame  conveyance,  it  appear  that  the 

Eeril  is  over,  and  the  thing  infured  is  in  fafety,  he 
as  lofl:  his  eledion  entirely  $  becaufe  he  has,  and 
can  have  no  right  to  abandon  when  his  property 
is  fafe. 

The  fame  principle  governs   in   the  cafe  of 

4 Burr.  1966.  wreck;  for  let  us  fuppofc  a  trunk  of  bullion,  as 

in  the  cafe  of  Da  Cofta  v.  Firtb^  to  be  the  pro- 
perty infured;  and  that,  the  fhip  being  wrecked, 
this  trunk  of  courfe  goes  to  the  bottom;  the 
owner  would  inftantly  be  entitled  to  abandon  to 
the  underwriter,  and  to  call  upon  him  to  contri- 
,bute,  as  in  cafe  of  a  total  lofs.  But  if  it  ihould  fo 
happen,  that  before  the  adtion  was  brought,  or 
before  the  offer  ^as  made  to  abandon,  the  bullion 
fhould  be  recovered,  and  reftored  to  the  owner, 
at  the  place  of  deftination,  upon  paying  a  mo- 
derate falvage  ;  in  that  cafe,  it  would  fall  within 
the  rule  of  Hamilton  v.  Mendes ;  and  the  affured 
would  only  be  entitled  to  recover  an  indemnity, 
according  to  the  nature  of  his  cafe,  at  the  time 
when  the  aftion  was  brought;  confequendy  he 
would  not  be  allowed  to  abandon. 

0. 4.  p.  81.      From  what  was  faid  in  a  former  chapter,  and 

from  the  cafes  juft  recited,  it  will  appear,  that  in 
wager  policies,  it  was  ufual  to  fct  up  a  total  lofs 
between  third  perfons,  for  the  purpofc  of  their 
wager,  though  in  fad  the  (hip  was  fafe,  and  re- 
ftored to  the  owner.  But  in  fomc  of  thcfe  cafes, 
the  lofs  was  held  not  to  be  total ;  and  as  in  moft 
of  them  general  vcrdiAs  were  givien,  and  no  re- 
port of  the  judge's  diredlion  is  to  be  found,  k  is 
now  impofllble  to  determine  upon  what  grounds 
the  decifions  turned.  As  has  been  truly  faid, 
however^  thefe  queftions  never  can  arife  again, 

becaufe 


OF    ABANDONMENT.  191 

faccaufe  they  originated  from  wager  policies, 
which  are  now  prohibited  by  law*  But  as  the 
cafe  oi Foley.  Fitzgerald  was  one  of  thofc,.  in 
which  the  majority  of  the  judges,  and  the  Houfc 
of  Lords  held>  that  though  the  fhip  might  be 
deemed  loft,  for  a  time ;  yet  as  Ihc  was  afterwards 
recovered,  the  event  of  a  total  lofs  had  not  finally 
happened,  according  to  the  conftrudbion  of  the 
wager  j  and  as  it  has  frequently  occurred  in  the 
courfc  of  our  enquiries,  it  may  be  proper  to  give 
alhort  account  of  it  in  this  place. 

It  was  an  aAion  on  a  policy  of  infurance  on  Fitzgerald  v. 
the  fliip  Goodfellowy  privateer,  at  and  from  Ja-  ^°'«-     , 
iMiVtf,  to  any  ports  and  places  where  and  whatfo-  Y^T^&n 
ever,  at  fca  or  Ihpre,  a  cruifing  from  place  to  ,j,J 
place,  for  and  during  the  term  and  fpace  of  four 
calendar  months;  the  fhip  was  valued  at  looo/. 
without  further  account^  and  free  from  average. 
The  defendant  in  17449  had  fubfcribed  100 /•  and 
the  plaidtifF  declared  for  a  total  lofs  of  the  voyagie 
by  a  mutiny  of  the  men. 

The  caufe  came  on  to  be  tried  at  Guildhall  be- 
fore  the  Lord  Chief  Juftice  Lee,  when  a  fpecial 
verdift  was  founds  ftating,  That  the  defendant 
had  fubfcribed  the  policy,  ftated  in  the  declara- 
tion :  that  the  Goodfellow  was  an  Englijb  priva- 
teer, duly  commifliohed  3  was  fafe  at  Jamaica  on 
the  14th  of  June  1744,  and  failed  from  thence  . 
the  fame  day:  that  on  the  loth  of  July  17449 
flic  took  z  French  prize  of  the  value  of  4200/. 
fferling :  that  afterwards  the  faid  (hip  was  failing 
on  her  cruife,  for  a  port  or  place  called  the  River 
•fDogs,  to  fetch  i^ater ;  and  while  flic  was  fo  fail-r 
ing  towards  the  River  of  Dogs,  and  within  the 
four  months  mentioned  in  the  policy,  the  crew 
mutinied  againft  the  captain  and  his  officers ;  and 
by  force  carried  the  faid  flxip  againft  the  will  of 
the  captain  and  officers,  who  could  not  refift,  to 
Jamaica :  and  before  her  arrival  there,  caufelefsly, 
againft  the  confent  of  the  faid  captain,  feized  the 
boaty  firc-anna  and  cutla0cs>  carried  off  the  fame, 
4  ^nd 
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and  dcfcrted  the  privateer,  by  which  the  vojigh 
and  cruifc  were  totally  prevented  and  loft  for  the 
rennainder  of  the  four  months  :  that  the  (htp  ar^ 
rived  at  Jamaica^  and  was  there  in  good  fafety  at 
and  after  the  end  of  the  four  months ;  but  was 
prevented  by  the  mutiny  and  defertion,  from  fur* 
ther  purfuing  her  cruife  :  that  the  pcrfon  infurcd 
had  inteieft  in  the  ihip  to  the  amount  of  the  fum 
infured. 

This  cafe  was  argued  in  the  king*&  Bench,  anJ 
judgment  was  given  for  the  plaintiff.  Upon  a  writ 
of  error,  the  Court  of  Exchequer  Chamber  unani- 
moufly  reverfed  that  judgment.  The  Houfc  of 
Lords  afterwards  confirmed  the  judgment  of  re*- 
verfal,  being  of  opinion,  with  the  majority  of  the 
judges,  that  the  infurer  being,  by  the  terms  of 
the  policvj  free  from  all  average,  the  plaintiff 
could  not  be  entitled  to  recover,  but  iil  cafe  of 
a  total  lofs ;  and  the  Ihip  being  found,  by  th^ 
fpecial  verdift,  to  be  in  good  fafety,  at  her  pro- 
per port,  at  and  after  the  end  of  the  four  months, 
tor  which  the  infurance  was  made,  there  could  bd 
no  lofs*  The  counfel  for  the  plaintifFcited  man^ 
cafes,  in  which  the  plaintiffs  had  judgment  for  a 
Vide  ante  total  lofs,  although  the  (hips  remained  in  being ; 
c.  4.  p.  81.  xnoii  of  which  have  already  been  referred  to  in 
a  burr.  1  aoo.  ^j^^  chapter  upon  capture.     But  thofc  cafes  were 

ablblutely  denied  by  the  other  fide ;  or,  if  admit«> 

ted  at  all,  it  was  infifted,  that  they  made  fdr  the 

Sc  th  I  .     defendant.     This  circumftance,   among   many 

eroduftion*     Others,  ftated  in  the  introdudlion  of  this  workj 

fub  fine,         ferves  to  evince  the  great  fuperiority  which  the 

modern  pradice  of  our  courts,  in  matters  of  in* 
^  furance,  has  over  the  ancient. 

In  many  of  the  maritime  countries  on  the  con* 
tinent  of  Europe^  the  time,  within  which  the  aban*- 
donment  muft  be  made,  is  fixed  by  pofitive  regu- 
lation.    Thus  in  France^  it  is  ordained,  that  all 
Ord.  of  Lew*  celllons  or  abandonments,  as  well  as  all  demands 
14.  tit.  In-     in  virtue  of  the  policy,  ihall  be  made  as  follows  J 
furance,         j^  ^^  weeks,  for  loffcs  happening  on  the  coafts  of 
m.48.  ^  ^^      ^  jIj^ 
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knc  country,  'where  the  infuranc*  was  made  :  iri 
three  monihsj  in  other  provinces  of  our  king- 
dom :  in  four  months.  On  the  coaft  of  Holland^ 
FlanderSy  and  England:  ip  a  year,  in  Spain,  Italy y 
Portugal,  Barbary,  Mujcovy,  Norway :  and  in  two 
years,  for  the  coafts  of  America,  the  Brafih, 
Guinea^  and  other  diftafic  countries.  When  thefe 
terms  are  clapfed,  the  demands  of  the  aflured 
fliall  not  afterwards  be  adVnitted.  In  cafes  of  de- 
tention, the  fame  ordinance  provides,  that  t;he 
abandonment  (halt  not  be  made  before  fix  months.  Art;  49; 
if  it  happen  in  Europe  or  Barhary.  If  in  a  more 
dlftant  country,  in  a  yeafi  both  to  cdrrimcnce 
from  the  day  of  the  notifying  this  detention  to  the 
,  infurers.  A  fimilar  regulation  to  that  lad  men-  ^  Mag.  416^ 
tionid  i^  to  ht  found  in  the  ordihadces  of 
hilhoa. 

In  the  law  of  England,  we  have  no  limitation 
of  time,  with  rcfpeft  to  abandonmentj  at  leaft 
that  I  have  been  able  to  find  3  and  I  believe,  that 
hone  fUch  exifts.  Indeed,  from  what  has  been 
faid  in  the  preceding  part  of  this  chapteri  it 
would  appear,  that  the  infured  has  a  right  to  call 
upon  the  underwriter  for  a  total  lofs,  and  ot 
courfe,  to  abandon^  as  fbon  as  he  hears  of  fuch  a 
calamity  having  happened^  his  claim  to  an  indem- 
nity not  being  at  all  fufpended  by  the  chance  of 
a  future  recovery  of  part  of  the  property  loft  i 
becaufe,  by  the  abandonment^  that  chance  de- 
volves upon  the  underwriter ;  by  which  means; 
the  intention  of  the  contrafting  parties  is  fulljr 
anfwered,  and  complete  juftice  is  done. 

We  have  thus  taken  .a  view,  in  this  and  tht! 
eight  preceding  chapters,  of  the  nature  of  that 
inftruitient  by  which  the  contraft  of  infurance  is 
cffeftcd  ;  and  of  the  different  modesj  byjvhich 
it  may  be  conftrued  :  we  have  treated  of  the  va- 
rious ioifes,  to  which  the  underwriter  fubjefts 
himfelf  by  that  contradt  -,  we  have  fliewn,  when 
the  loflcs  are  to  be  confidered  as  partial,  when 
lis  total )  and  in  what  cafes,  and  under  what  cir- 

O  cumftanceSj 
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cumftahtes,  thfc  infiircd  Aall  be  dlot^td  t6  abM- 
don  to  the  underwriter.  The  courlfe  6f  oor  ert- 
cjuiry  now  naturally  leads  us  tb  obfcrve,  in 
what  inftances  the  infuftr  is  difcharged  from  any 
refponfibility  j  either  on  account  6f  the  cofttraft 
being  void,  from  its  eommehecmint,  by  rcafon 
of  fomc  radical  dtftA  ;  or  beCauft  tHt  iftf\ircd  has 
failed  to  perform  (bmc  of  thofe  ciftditions,  ne- 
ccflary  to  be  fulfilled  On  his  part,  beforfe  he  csfe 
call  upon  the  infarer  for  an  indemnity. 


CHAPTtk   THE    t£NTH. 


Of  Fridd  in  PoKcifcs. 


IN  treating  of  thofe  eaufes,  which  make  poli- 
cies void  from  the  beginning,  or  in  orticr  words, 
which  abfolutely  annul  the  cohtraft,  it  ^fll  be 
proper  in  the  Brft  place  to  confider,  ham  far  it 
will  be  aflfeftcd  by  any  degree  of  fraud.  In  every 
contradt  between  map  and  man,  opehnefs  ind 
fincerity  arc  indifperifably  heccffary  to  give  it  it's 
due  operation  $  becaufe,  fraud  and  cunning  ohce 
introduced,  fufpicion  fooh  follows,  atid  ^1  con^ 
fidence  and  good  faith  are  at  an  end..  No  coin 
trad  can  be  good,  unleis  it  be  equal ;  that  ih 
neither  fide  muft  have  an  advantage  by  any 
means,  of  which  the  other  is  not  aware.  This 
being  admitted  of  contra6ts  in  general,  it  holds 
with  double  force  in  thofe  of  infuraricc ;  becaufe 
the  underwriter  computes  his  rifk  entirely  from 
the  account  given  by  the  perfon  infured,  and 
therefore  it  is  abfolutely  neceffary  to  the  jufticc 
and  validity  of  the  contraA,  that  this  account  be 
exaA  and  complete.    Accordingly^  the  learned 

judges 


ure 
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jhdgcs  4>f  our  courts  of  law,  feeling  that  the  very  q^^*^^; 
tBence  of  infurahcc  confifts  in  a  rigid  attention  Grot!de?uj 
tothcpurcft  good  faith,  and  the  ftrifteft  inte- belli,  lib.  2. 
gricyr,  have  con-ftafttly  held,  that  it  is  Vacated  c.  12.  f.  23. 
ind^aAniillcd  by  any  th*  kaft  iliadow  of  fraud  dr  PuffendoriF 
landoe  coftcealmciit.  l.V.ro^f's. 

After  what  has  been  faid>  it  will  hardly  bi  ne-  Bynkerfhoelq 
fceffary  to  mention,  that  both  parties,  thie  infiirer.  queft.  jur. 
and  infuredj  are  equally  boiind  to  difclofe  cir-  P"^*  J*  4-  c. 
cunrftances^   that  are  within  their  knowledge;  ^^^  deLew. 
tad  thercfort  if  the  infurer,  at  the  time  he  un-  ,^^,  f.  ^g. 
denrritei,  can  be  proved  to  hare  known  that  the  i  Black.  594. 
(hip  wasfafe  arrived,  th6  coritraft  will  ba  equally  3  Burr.1909. 
void,  as  if  the  infured  had  concealed  from  him 
fome  a(^cident,  whith  bad  befallen  the  Ihip. 

In  peruGng  the  numerous  cafes  and  dccifions, 
whichj  I   am  forry  to  fay,  arc  to  be  found  in 
our  books  under  this  head,  it  occurred  to  m^, 
that  they  wete  liable  to  a  threefold  divifion  : 
lit,    The  allegation  bf  any    circumftances,  as 
fafts,  to  the  underwriter>  which  the  perfon  in- 
fured knows  to  be  falfe :  adly,  The  fuppreffioii 
of  any  circtrmftahces^  which  the  infured  knows 
toexift)  and  which,  if  known  to  the  underwritefi 
might  prerent  him  from  undertaking  the  ri(k  at 
til,  or  if  he  did,  might  entitle  him  to  demand  a 
larger  premium  \  and,  laftly,  a  mifreprefentation. 
The  lad  of  thele,  a  mi/repirfentatiok^  feems  to 
fall  under  the  firft  head,  the  alkgatio  falfi  \  atxi 
fo  in  fome  meafure  it  does  j  beca4ife  wherever  a 
perfon  knowingly  and  wilfully  itiifreprefents  iiny 
thingj  he  affetts  a  falftiood.     But  it  was  thought  Dougl.  247* 
neceffary  to  make  a  divifioh  for  itfelf ;  becaitfe  if 
tmattrial  faft  be  mifreprefented,  though  by  mif- 
take,  the  contraft  is  void)  as  qiuch  a&  if  there 
had  been  aftual  fraud  I  for  the  underwriter  has 
computed  his  rifk  lipon  information,  which  Was 
falfe.    Of  each  of  thefe  in  order. 

Nothing,  can  be  fo  clear  a  proof  of  frauds  a) 
the  aflertion  of  the  truth  of  fome  clrciimltancc, 
which  the  perfon  afferting.  it  mufl:  know  to  be 
falfe.     In  our  reporters,  wc  do  not  meet  with  fp 

O  2  many 
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many  cafes  under  this  divifion  of  the  fubjeft,  aS 
under  the  two  following :  and  indeed,  from  the 
nature  of  the  thing,  it  is  impoffible  we  fhould  j 
becjufe  in  fuch  a  cafe,  the  only  queftion  is,  did 
the  infured  affcrt  this  to  be  the  truth.  If  he-did, 
the  enquiry  ia  at  an  end  ;  bccaufe  we  are  now 
prefuming  it  to  be  the  affertion  of  a  circumftance 
within  his  own  knowledge.  This  being  a  mere 
queftion  of  faft,  is  not  a  fubjeft  for  a  reporter. 
But  in  the  other  cafes,  there  is  greater  room  for 
inveftigation  ;  we  may  properly  enquire,  for  ia- 
ilance,  whether  the  infured  was  bound  to  difclofe 
this  faft  ?  Whether  the  mifreprcfentation  was  in 
a  material  part  ?  and  many  other  fimilar  quef- 
tions,  of  which  wc  fhall  fee  the  neceflity  here- 
after. 

The  few  following  cafes  will  evidently  ftcw, 

that  our  idea  was  ri^ht,  when  we  fuppofcd,  that 

under  the  head  of  the  allegatio  falfi,  the  only  cn- 

.  quiry  would  be,    whether   the  perfon   infured, 

knowing  the  contrary,  aflerted  a  particular  thing 

to  be  true. 

Skinner  327.      ^^  ^  cafc  before  Lord  Chief  Judice  Holt^  in  the 

reign  of  fyUliam  and  Maryy  that  learned  judge 

held,  that  if  the  goods  were  infured  as  the  goods 

of  an    Hamburgher^  who  was   an   ally,    and  the 

goods  were,  in  fad,  the  goods  of  a  Frenchman^ 

who  was  an  enemy  5  it  was  a  fraud,  and  that 

the  infurancc  was  not  good. 

Roberts  v.  I"  another  cafe,  a  letter  being  received,  dating, 

Fonncreau.     that  a  fliip  failed  from  JarHaica  {or  London y  on  the 

Sitt.acGuild.  2 ^t\i  o(  November y  after  which  an  infu ranee  was 

Hall  a^cr      made,  and  the  agent  told  the  infurcr,  that  the 

*742.    ^  "^    ^^^P  fiiil^d  the  btter  end   of  December  y  this  was 

alfo  held  by  Lord  Chief  JufticeZ.^^  to  be  a  fraud, 

and  the  defendant  had  a  verdift. 

Upon  a  fpecial  cafe  referved  for  the  opinion 
of  the  court,    the  following  circumftanccs  ap- 
peared. 
MaUmMr'        ^^  ^'"'^^  ^^  action  on  the  cafe,  brought  for  the 
^ .  urV.1419.  I'ccovcry  of  a  total  lofs,  on  a  policy  of  infurancc 
i  ]5iiicl;.427.  made 
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made  on  goods  and  merchandizes  on  board  the 
Ihip  Bona  Fortuna^  at  and  from  North  Bergen  to 
any  ports  or  places  whatfoever,  until  her  fafe  ar- 
rival in  London.  It  was  underwritten  thus: 
"  Warranted  neutral  (hip  and  property."  The 
defendant  underwrote  the  policy  for  150/.  The 
defendant  pleaded  the  general  ifllie,  and  paid 
into  court  the  premium  received  by  him  for 
the  faid  infurance.  This  caufc  came  on  to  be  - 
tried  at  Guildhall  before  Lord  Mansfielfl ;  when* 
it  was  admitted,  that  the  plamtifFhad  incereft  on 
board  the  (hip  to  a  large  value,  to  the  amount 
ofthefum  infured.  The  fliip,  with  the  goods 
and  merchandizes  fo  loaden,  and  being.on  board 
her,  after  her  departure  from  North  Bergen,  and 
before  her  arrival  in  London,  proceeding  on  her 
voyage,  was,  by  the  force  of  winds  and  -ftormy 
weather,  wTccked,  caft  away,  and  funk  in  the 
!  feas ;  and  the  faid  goods  and  riierchandizes  were 
thereby  wholly  loit.  It  was  cxprefsly  dated, 
"  that  the  fhip  or  veflel,  called  the  Bona  Fortuna, 
"  and  the  property  on  board,  at  and  before  the 
"  time  Ihe  was  loft,  were  not  neutral  property, 
"  as  warranted  by  the  faid  policy.'* 

Lord  Mansfield,  and  the  reft  of  the  court,  were' 
of  opinion,  that  it  was  too  clear  a  cafe  to  bear  an  " 
argument.  This  was  no  contrail -y  forthere  wai 
a  falfhood,  in  rcfpeft  to  the  condition  of  the  thing 
infured  :  becaufe  the  plaincift'infured  neutral  pro^^ 
perry ,  and  this  v/as  not  neutral  property. 

From  the  preceding  cafe,  we  rnay  colledt  this 
principle,  that  a  falfe  aifertion  in  a  policy  will 
vitiate  the  con traftj  even  though  the  Ibfs  hap-' 
pen  in  a  mode  not  affefted  by  that  falfity. 

Another  obfervation  is  fuggefted  by  the  peru^- 
fal  of  the  cafe  of  IVoolmer  and  Mailman.  It  arofe 
upon  a  warranty;  and  the  learned  judges  de-^ 
clared,  that  the  warranty  being  falfe,  there  was 
no  contrail.  Now,  as  we  fhallfee,  when  we 
come  to  the  chapter  on  warranties,  the  general 
Wle  with  refped:  to  them  i3  this,  that  the  non-t' 

O  ji  compliance 
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compliance  with  thtrm  does  not  vacate  the  con- 
,  tract  from  the  beginning  ;  but  it  amognts  to, 
much  the  fame  thing,  naoiely,  that  the  infurcd, 
not  having  complied  with  thofe  conditions, 
which  he  had  taken  upon  himfclf  cp  perform, 
•    cannot  rcQover  ^gainft  the  underwriter. 

But  the  following  anfwer  is  fubmitted,  which, 
if  allowed,  will  reconcile  a»y  fceming  difference, 
that  arifes  in  the  cafes  upon  the  fubjeft,  Whcrc- 
ever  a  man  warrants  ^  thii^g  €o  be  true,  -li^hicb, 
at  the  time  he  does  fo,  he  muft  unavoidably  know 
to  be  falfe  5  it  comes  under  the  allegatip  falfty  and 
the  contra<$l  is  Y^i^>  ^^  in  the  cafe  juft  reported. 
%\it  if  he  warrant  or  undertake  that  a  certain 
thing  Jhall  be  done,  for  inftance;^  that  the  fhip 
ihall  fail  with  conypy,  or  on  a  particular  day^ 
thcie  being  .circurnftance§,  materially  varying  the 
rifk,  the  underwriter  fliajl  not  be  rcfppnfible  for 
^  lofs,  if  they  are  not  complied  with  :  but  the 
contraA  js  not  vpjd  from  the  begii^ing,  nordoe« 
the  iniTurcd  incur  any  moral  guilt;  becaufe  they 
do  not  depend  cntircJ^y  for  their  performance 
^pon  the  will  0/  the  perfon  infured>  nor  could 
th^y  be  within  his  i^no^edge,  at  the  tiinehe  en^ 
tered  into  the  contrad. 

A  fliort  time  ^fter  the  cafe  of  fT^oImer  againfl: 
Muilman  had  been  decided,  another  very  fimilar 
came  on  at  Guil4^ali  before  Lord  Mansfield. 
FernaiiJesy.       I^  was  an  aftion  On  a  policy  of  infurance  or> 
I>e  Coila.      goods  laden  on  board  fuch  a  Iliip,  warranted  a 
Sittings  after  PorUigueze.     The  infurance  was  nl^de  during  dic 
^^}}'  +  9^*  3-  French  >vari  when  the  premium  would  have  been 
much  higlier  on  en  Englijh  fliip.     The  plaintiff 
gave  partial  eyidf^ce  at  her  being  a  P^r/^rgie^z^; 
and  tl^at  llie  was  obliged,  on  accoy^t  of  perils  of 
the  feaj  to  put  into  a  Ffjinch  pprt,  by  ^hich  the 
cargo  was  fpoiled.     This  was  .admitted  ^y  the 
cjefendant,  who  contended  that,  duri^ig  her  ftay 
^  the  Freneb  port,  (he  was  libelled,  and  con- 
demned as  not  being  Por$Mguez£ :  and  that  a}- 
tbough  the  goods  were  loft  by  a  difiereAt  perils 
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yet  in  faft  the  (hip  was  not  Portugueze,  (l^eing  in* 
fured  as  fuch)  and  that  this  vitiated  the  policy 
ab  initio— ^^6.  this  was  agreed  to  be  law.  In  or- 
der to  prove  that  Ihe  was  not  PortHguezCy  the  de- 
^ndant  produced  the  fentence  of  condemnation, 
and  the  confirmation  thereof  in  the  courts  of 
France  I  and  an  anfwer  of  the  prefent  plaintiff  in 
the  cpurt  of  Chancery  here,  by  which  it  was  ad- 
mitted, that  the  fliip  was  condemned  as  not  be* 
ing,  or  under  pretence  of  apt  being,  Portugueze. 

Lord  Mansfield. — As  the  fentence  is  always  ge- 
neral (without  expreffing  the  reafon  of  the  con- 
demnation) attefted  copies  of  the  libel  ought  in 
IJriflnefs  to  have  been  produced,  to  Ihew  upon 
what  grpupd  the  Ihip  was  libelled  againll.  But 
as  the  plaintiff  has  by  his  anfwer  in  Chancery  ad- 
rpitted  that  ihe  was  condemned,  as  not  being 
Portugueze ;  when  added  to  the  expreflion  ufcd 
ip  t|ie  fentence  of  confirmation,  that  the  Jhip  was 
condemned  in  the  court  of  prizes ^  there  is  fufficicnt 
evidence  for  us  to  proceed  upon.  T  he  defendantj 
the  underwriter,  had  a  verdidb.    ' 

The  fecond  fpecies  of  fraud,  which  affcflts  in- 
furances,    is  the  concealment  of  circurnllances, 
known  only  to  one  of  the  parties  entering  into  the 
contra6b.     Upon  this  head,  the  principle?  pf  law 
are  pcrfeftly  clear,  free  from  doubt  or  ppffibility  of 
error.     Concealment  of  circumftances  vitiates  all  iBIack.Rcp. 
contrafts,   upon  the  principles  of  natural  law,  4^5- 
Infurance   is   a   contract   pf  fpeculafion.      The 
fads,  upon  which  the  rifk  is  to  be  computed,  lie, 
for  the  moft  part,  within  the  knowledge  of  the 
uifured  only.     The  underwriter  mu ft  therefore  i  Black.  Rep. 
rely  upon  him  for  all  neceffary  information  ;  and  594» 
muft  truft  to  him,  that  he  will  conceal  nothing, 
fo  as  to  make  him  form  a  wrong  eftimate.     If  a 
miftake  happen,  without  any  fraudulent  inten- 
tion, ftiJl  the  contraft  is  annulled,   becaufe  the 
fiflc  is    not  the  fame,    which   the    underwriter 
intended.      Good    faith    forbids    either    partv, 
by  ?qncealing  what  he  privately  knpws^  tp  draw 

0  4  5"^^ 
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the  other  into  a  bargain,  from  his  ignorance  of 
that  faft,  and  his  belief  of  the  contrary. 

Thcfe  principles  have  been  uniformly  fup-? 
ported  by  a  variety  of  decifions. 
Da  Colla  v.  *  One  having  a  doubtful  account  of  his  Ihip, 
Scandret.  in  that  was  at  fea,  namely,  that  a  (hip,  dcfcribed 
^p^^vini  like  his,  was  taken,  infured  her,  without  giving 
^  '  ^  '  any  notice  to  the  infurers  of  what  he  had  heard, 
■  either  as  to   the  hazard,   or  the  circumftances^ 

which  might  induce  him  to  believe  that  his  (hip 
was  in  great  danger,  if  not  aftually  loft.  The 
infurers  bring  a  bill  for  an  injun6tion,  and  to  bo 
relieved  againft  the  infurance  as  fraudulent. 

Lord  ChB.nccl\or  Macclesfield, — The  infured  has 
pot  dealt  fairly  with  the  infurers  in  this  cafe ;  he 
pught  to  have  difclofed  to  them  what  intelligence 
he  had  ofthe  fliip's  being  in  danger,  and  which 
might  induce  him,  at  leaft,  to  fear  that  it  was 
loft,  though  he  had  no  eertainaccount  of  it.  For 
if  this  circumftancc  had  been  difcovered,  itisim- 
pofTible  to  thinki  that  the  infurers  would  have 
infured  the  fhip  at  fo  fmall  a  premium  as  they 
have  done  j  but  either  would  not  have  infured  at 
all,  or  would  have  infifted  on  a  larger  premium, 
fo  that  the  concealment  of  this  intelligence  is  a 
fraud.  Whereupon  the  policy  was  decreed  to  be 
delivered  up  with  cofts,  but  the  premium  to  be 
paid  back,  and  allowed  put  of  the  cofts. 
Seaman  y.  '  In  another  cafe  it  appeared,  that  on  the  i5th 
Fonncrcau.  oCAuguJi^  1740>  the  defendant  underwrote  a  po- 
2  Sera,  u 83.  jj^y  ^j.Qj^  Carolina  to  Holland.     It  canie  out  in 

evidence,  that  the  agent  for  the  plaintiff  had  09. 
the  23d  of  Auguft^  (two  days  before  the  policy 
was  effected)  received  a  letter  from  Comes^  dated 
the  21  ft  oi  Augufti  wherein  it  is  faid :  "  On  the 
1 2th  of  this  month,  I  was  in  Company  with  the 
fliip  Dtfip',  (the  fhip  in  queftion)  at  twelve  at 
**  night  loft  fight  of  her  all  at  once  ;  the  captain 
<^  fpoke  to  me  the  day  before  that  he  was  lealcy^ 
f^  and  the  next  day  we  had  a  hard  gale."  The 
ftiip,  however,  continued  her  voyage  till  the  19th 
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Df  Augufi^  when  (he  was  taken  by  the  Spaniards  \ 
and  there  was  no  pretence  of  any  knowledge  of 
the  aftual  lofs  at  the  time  of  the  infurance,  but  it 
was  madt  in  confeqiiencc  of  a  letter  receivc4  that 
day  from  the  plaintiflF  abroad,  date^  the  27th 
*june  before. 

Lord  Chief  Juftice  i^^  declared,  that  as  thefe 
arc  contracts  upon  chance,  each  party  ought  to 
know-all  the  circumftances.  And  he  thought  it 
not  material,  that  the  Ipfs  was  not  fuch  an  one 
as  the  letter  imported  ;  for  thofe  things  are  to  be 
confidered  in  the  fituation  of  them  at  the  time  of 
the  contract,  and  not  to  be  judged  of  by  fubfe- 
quent  events.  He  therefore  thought  it  a  ftrong 
cafe  for  the  defendant.  The  jury  found  accord- 
ingly. 

In  an  aftion  on  a  policy  of  infurance,  the  cafe  Hodgfon  v. 
Was,  that  the  Ibip  was  infured  at  and  from  Genoay  Kich-rdibiu 
liable  to  average  ;  her  loading  confiding  of  pot-  J>^^**^H; 
aflj,   verdigreafe,    cotton,    and  other  perifhable    ^^'  ^  ^* 
commodities.     This  loading  was  put  on  board 
nt  Leghorn  the  loth  oiAuguft^  and  the  veffel  had 
lain  at  Genoa  above  five  months,  being  originally 
boiuid  for  Dublin'^   but  lofing  her  convoy,  fhe 
put  into  Genoa  the  13th  of  Augufty  and  lay  there 
till  the  5th  oijanuaryy  when  Ihe  failed.     And  the 
infurance  was  made  the  20th  oi Januarys  at  which 
lime,  thcfc  circumftances  were  known  to  the  af- 
fured,  but  not  communicated  to  the  underwriter. 
A  few  days  after  (he  put  to  fea,  (lie  was  fliattered 
by  a  ftorvn,  and  the  cargo  confiderably  damaged. 
The  jury  found  a  verdifl:  for  the  plaintiff;  and 
a  new  trial  was  moved  for  on  this  ground,  tha? 
the  policy  was  bad  ab  initio^  for  want  of  a  due 
difclofure  of  the  circumftances. 

Lord  Mansfield.^^The  queftion  is,  whether 
here  was  a  fufficient  difclofure ;  that  is,  whether 
the  faft  concealed  was  material  to  the  ri(k  run, 
This  is  a  matter  of  fa6t ;  and  if  material,  the  con- 
fequence  is  matter  of  law,  that  the  pdlicy  is  bad^ 
\ioYf  who  ^aft  faVi  that  no  riik  was  runj  during 
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the  five  months  ftay  at  Genoa^  or  no  damage  hap« 
pcned  in  that  period  ?  The  policy  is  founded 
on  mifreprefentation ;  thefhip  is  infured  ^' at  and 
*^  fropi  Genoa  to  Dublin  ^  the  adventure  to  begin 
'*  from  the  loading,  to  equip  for  this  voyage.'* 
This  plainly  implies,  that  Genoa  was  the  port  of 
loading :  and  at  the  trial,  all  the  witneiTes  faid, 
that  by  ufage,  it  was  material  to  acquaint  the  un- 
derwriter, whether  the  infurance  was  to  be  at  the 
commencement,  or  in  thf  middle  of  a  voyage, 

Mr.  Juftice  fVilmot.^Tht  faft-difclofed  by  this 
policy  is  not  true,  that  G0toa  is  the  loading  porta 
tor  fo  it  mull  be  undcrftood.  In  fuch  cafes  I 
will  not  fpeculate  upon  the  roateriality,  or  im- 
materiality of  the  fa6c.  Not  but  that  1  think,  ibe 
length  of  the  ftay  at  Genoa  is  very  material^  Ia 
cafe  of  fuch  perifhable  commodities. 

Mr.  Juftice  Tales. — The  concealment  of  ma-t 
terlal  circumftances  vitiates  all  contracts,  upoQ 
the  principles  of  natural  law.  A  man,  if  kept  ig* 
noraot  of  any  nuterial  ingredient,  may  fafely  fay, 
it  is  not  his  contract*  And  I  think  this  faA  ma- 
terial, for  the  reafons  before  given*  A  new  trial 
was  accordingly  granted. 

The  doftrine,  fo  accurately  laid  down  in  the 

preceding  cafes,  has  fince  been  the  principle,  on 

which  fevcral  verdifts  have  been  given,  in  caufes 

of  this  natures  a  few  of  which  it  will  be  proper  tQ 

^■nention. 

llaidifTe  and      ''^^  aftion  was  broiight  on  a  policy  of  aflurance 

Another  V.     on  gQods,  Qn  board  the.  Matty  and  Betty^  at  and 

Siiooibred.     from  thf  coaft  of  ^ri(a  to  her  laft  difcharging 

^j'"'';f^'^j       port  in  the  B/itiJh  IVefi  Indits.     The  objeftioa 

<^aiiu:ialiaP,  ^^^^j^  ^^  paying  the  lofs  was,  that  there  had  been 

inn.  1780.  -11  •/•  r         •         6 

a  material  concei^li"ncnt,  or  n^ifreprefentation  of 
the  true  ftate  or  fitua^ion  qf  the  (hip  ^nd  voyage 
at  the  time  of  underwriting  the  policy.  The  fhip 
had  been  fent  out  to  trade  on  the  coaft  oiAfrica^ 
with  dircftions  to  proceed  from  thence  to  the 
Pritijh  Weft  Indies ^  and  to  flop  at  Barbadoesy  if  Ihe 
Cquld"  get  ^  Jale  i  \i  not,  to  proceed  to  Montegt^ 
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^ay.  On  the  id  of'OSoher  fhc  failed  from  St* 
fhomas's  on  the  coaft  of  Africa^  -with  a  cargo  of 
fiaves,  and  was  taken  on  the  6th  of  December  fol- 
jbwing  by  an  American  privateer.  A  letter  was 
icceivcd  by  a  houfe  ?lX.  Liverpool  on  the  aift  of 
Eihruary^  mentioning,  that  the  ihip  was  well,  and 
had  failed  from  St.  Ihomas^s  on  tjie  2d  of  O^ober^ 
This  information  was  cooimiinicated  n^xt  day  to 
the  plaintilFs,  who*  in  confequqnce  of  it,  wrote  the 
fame  evening  to  two  different  brokers,  to  get  a 
new  ihfurance  on  the  (hip,  there  having  been  one 
bcfore>  and  another  on  the  cargo,  which  laft  was 
the  fubjeft  of  the  prcfent  aftion.  In  the  inftruc- 
tions  to  the  brokers,  the  plaintiffs  fay  nothing  of 
the  ihip  from  the  time  or  her  firft  failings  but  10 
^  one  of  the  brokers,  they  wrote  this ;  "  we  Ihould 
"  be  glad,  if  you  would  get  us  600  /.  more  on 
"  the  Ihip,  as  (he  is  rather  long  i  and  we  think  it 
-*  not  prudent  to  run  fo  large  a  ri(k  at  fo  critical 
*^  a  time.  We  expeft  to  hear  foon  of  her/'  It 
had  afterwards  occurred,  that  the  pplicy  might  be 
affefted,  if  intimation  was  not  given  of  the  letter, 
which  ha<d  been  received.  The  broker,  there- 
fore, by  diredtion  of  the  plaintiffs,  added  to  the 
inftruiftions  :  -^  the  above  Ihip  was  on  the  coal); 
?'  the  2d  of  OSobir-/^  but  faid  nothing  of  her  hav- 
ing failed  from  St.  Thomas.  The  policy  wa$ 
dated  the  2 1  ft  of  March. 

Lord  Mansfield. — The  infured  is  bound  to  re-* 
prcfent  to  the  underwriter  all  the  material  cir-* 
Cumftances  of  the  (hip  and  voyage.  If  he  do  not, 
though  by  accident  Qnly,  or  negleft,  the  under- 
writers ve  not  liable :  a  fortiori^  if  he  fupprefs  or 
IJfiifrepreicnt  from  fraud.  The  qucftion  is,  whe- 
ther this  bp  one  of  thofe  cafes,  which  is  affefted 
by  a  mifreprcfentation  or  concealment.     If  the 

f)laintiffs  concealed  any  niaterial  part  of  the  inf- 
ormation they  received,  it  is  a  fraud ;  and  the  in- 
furers  arc  not  liable.     The  jury  found  for  the  de- 
agreeably  to  his  lordihip's  direction. 


ffndant 


tft 


204  OF    FRAUD    IN    POLICIES. 

Fillis  V.  In  another  cafe,  the  policy  was  on  the  brig  Ri- 

Lrutton.  ^f^^yj  at  and  from  Plymouth  to  Briftol.  Several 
GuM^^.  after '^^^^^  paffed  between  the  plaintiff  and  the  bro- 
H.l.  1782,      ker,  who  effefted  the  policy,  as  to  the  premium 

at  which  the  infurance  could  be  made :  at  laft,  it 
was  underwritten  at  4  guineas  per  coit.  ThcT 
broker's  inftruftions  ftatcd  the  Jbif  ready  to  Jail  m 
the  i^tb  of  Becember.  The  broker  reprefented  to 
the  underwriter,  that  the  fhip  was  in  port,  when 
in  faft  (he  had  failed  the  23d  o(  December. 

Lord  Mansfield  faid,  that  this  was  a  material 
concealment  and  mifreprefentation.  The  jury, 
however,  hefitated  :  his  lordfhip  then  laid  down 
the  following  as  general  principles.  —  In  all  infu- 
rances,  it  is  eflential  to  the  contraft,  that  the  af- 
fured  fhould  reprefent  the  true  ftatc  of  the  (hip  to 
the  befl  of  his  knowledge.  On  that  information, 
the  underwriters  engage.  If  he  llate  that  as  a 
fact,  which  he  does  not  know  to  be  true,  but  only 
believes  it;  it  is  the  fame  as  a  warranty.  He  is 
hound  to  tell  the  underwriters  truth.  In  thepre- 
fcnt  infurance,  the  only  material  .point  is  this: 
had  the  (hip  failed,  or  was  (he  in  port  ?  Upon 
this,  the  jury  found  for  the  defendant. 

But  although  the  rule  is  laid  down  thus  gene- 
rally, that  one  of  the  contrafting  parties  is  bound 
to  conceal  npthing  from  the  other;  yet  it  is  by 
no  means  fo  general,  as  not  to  admit  of  an  except 
iBlajk.Re;).  clon,     Jliiid  eji  cdare,  cliud  tacere.     There  ire 
59i'  many  matters,  as  to  which  the  infured  may  be  in- 

nocently filent.  ift.  As  to  what  the  infurer 
knows,  however  he  came  by  that  knowledge, 
ad.  As  to  what  he  ought  to  know.  3d.  As  to 
what  le(rens  the  rifk.  An  underwriter  is  bound  to 
know  political  perils,  as  to  the  (late  of  war  or 
peace.  If  he  infure  ^  privateer,  he  needs  not  be 
told  her  deftination.  And,  as  men  reafon  dif- 
ferently from  the  fame  fafts,  he  needs  not  be  told 
Another's  conclufions  from  known  fafts. 

Thefe  ideas  were  fully  entered  into,  explained,' 
and  illudratcdm  the  argument qf Lord  Mansfield^ 

in 
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I 

in  delivering  the  opinion  of  the  court  in  Carter  v, 
Boebm. 

This  was  an  infurancc  caufe  upon  a  policy,  in-  Carter  v, 
tercft  or  no  intcreft,  without  benefit  of  falvagc.  Hoehm. 
The  infurance  was  nnade  by  the  plaintiff,  for  the  a^n^"['Bi!ck.' 
benefit  of  his  brother,  governor  George  Carter.  ^^^  .^^^ 
The  jury  found  a  verdidt  for  the  plaintiff;  upon  Vide  ante 
which  a  new  trial  was  n^oved  for,  on  the  ground,  c.  i.  p.  i4« 
that  circunnftances  had  not  been  fufRciently  dif- 
clofedi     Lord  Mansfield  reported  the  evidence 
given  at  the  trials  by  which  it  appeared,  that  it 
was  a  policy  of  infurancc  for  one  year,  namely, 
from  the  i6t\iofOSober  1759,  to  the  16th  OSfo^ 
her  1760,  for  the.  benefit  of  the  governor  oi  Fort 
Marlborougby  George  Carter ,  againft  the  lofs  of 
Fort  Marlborough^,  in  the  ifland  of  Sumatra,  in  the 
Eafi  Indiesy  by  it's  being  taken  by  a  foreign  ene- 
my.    The  event  happened  :  the  fort  was  taken, 
by  Count  UEfiaigney  within  the  year.     The  firft 
witncfs  was  Cawthorney   the  broker,  who   pro- 
duced the  memorandum  given  by  the  governor's 
brother  (the  plaintiff)  to  him  ;  and  the  ufe  made 
of  thcfe  inftrudions  was  to  (hew,  that  the  infu- 
rance was  njai^e  for  the  benefit  of  governor  Car- 
tery  and  to  infure  him  againft  the  taking  of  the 
fort  by  a  foreign  enemy.     Both  parties  had  been 
long   in  Chancery;    and  the  depofitions,   there 
made  on  both  fides,  were  read  as  evidence  upon 
this  trial.     It  was  objedled  on  behalf  of  the  de- 
fendanty  to  be  a  fraud,  by  concealment  of  circum- 
ftances,  which  ought  to  have  been  difclofed  \  and 
particularly  the  weaknefs  of  the  fort,  and  the  pro- 
bability of  its  being   attacked  .by  the  French*^ 
which  concealment  was  ofl^ered  to  be  proved  by 
two  letters.     The  firft  was  a  letter  from  the  go- 
vernor to  his  brother  Roger  Carter^  his  truftee, 
and  the  plaintiff  in  this  caufe  t  the  fecond  was 
from  the  governor  to  the  Eafi  India  Company. 
The  evidence  in  reply  to  this  objeftion,  cort- 
fifted  of  three  depofitions  in  Chancery,  fetting 
forth,  that  the  governor  had  2o,coo/.  in  eff^efts-j 
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fLXici  had  only  infured  10,000  L :  and  that  he  waj 
guilty  of  no  fault  in  defending  the  fort.  The 
firft  of  thefe  depofitions,  was  captain  TrjonV, 
whfch  proved,  that  this  was  not  a  fort  proper,  or 
defigncd  to  refift  European  enemies;  but  only 
calculated  (of  defence  againft  the  natives  of  the 
ifland  of  Sumatra :  that  the  governor's  office  is 
hot  military,  but  only  mercantile :  and  that  Fort 
Marlhrougb  is  only  drftibordinate  faftory  to  Fort 
St.  George.  There  was  no  evidence  to  the  con- 
trary ;  and  a  fpecial  jury  found  a  verdid  for  thd 
l^laintiff. 

After  argimrcnt  at  the  bar,  upon  the  motion 
for  a  new  trial,  and  time  taken  by  the  court  to  de- 
liberate, their  unanimous  opinion  was  delivered 

Lord  Mansfield,  — This  is  a  motion  tor  a  new 
trial.  In  lupport  of  it,  the  counfcl  for  the  de- 
fendant contend,  that  fome  circumftances  in  the 
knowledge  of  governor  Carter^  not  having  been 
mentioned  at  the  time  the  policy  was  under- 
written, amount  to  a  concealment,  which  ought^ 
in  law,  to  avoid  the  policy.  The  counfel  for  the 
phintifFirrfift,  that  the  not  iDnentioning  thefe  par- 
ticulars does  not  amount  to  a  concealment^ 
which  <yught,  in  law,  to  avoid  the  policy ;  either 
as  a  fraud ;  or  as  varying  the  contraft*  ift,  It 
may  be  proper  t6  fay  fomething,  in  general,  of 
toncealnrreitcs  which  avoid  a  policy,  ^dly.  To 
ftatc  particularly  the  cafe  now  under  confidera- 
tiottfc  jdly.  To  examine,  whether  the  verdidj 
which  finds  this  policy  goodj  although  the  pirti- 
culafs  ofajjeded  were  not  mentioned^  is  wdi 
fouiided. 

Firft,  infurance  is  a  contrail:  upon  fpetulatton. 
The  fyecial  fafts,  upon  which  the  riflt  is  to  be 
computed,  lie  moft  commonly  in  the  knowledge 
of  the  infured  only.  The  underwriter  trufts  10 
his  ftatement,  arid  proceeds  upon  confidence, 
that  he  docs  not  keep  back  any  circumltances 
•within  his  knowledge,  to  miflead  the  underwriter 
inxo  a  belief  that  the  circumftance  does  not  exift, 

and 
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ftnd  to  induce  him  to  eftrmate  the  rifk^  as  if  it  did 
not  cxift.    The  keeping  baCk  fuch  circumftanccs 
is  a  fraud  ;  and  therefore  the  policy  is  void.    Al- 
though the  fupprefljon  ihould  happen  through 
miftake^  yrithout  any  fraudulent  intention ;  yet 
ftill  the  underwriter  is  deceived,  and  the  policy  19* 
Void:  becaufe  the  rifle  run  is  really  different  from 
the  rifk  underftood^  and  intended  to  be  run^  at 
the  time  of  the  agreement.     The  policy  would 
equally  be  void  againft  the  underwriter,  if  he  con- 
cealed any  thing ;  as,  if  he  infuted  a  Ihip  on  her 
voyage,  which  he  privately  knew  to  be  arrived  :      • 
and  an  a6Hon  would  lie  to  recover  the  premium. 
The  governing  principle  is  af>plicable  to  ail  con- 
trafts  and  dealings!.     Good  faith  forbids  either 
party,  by  concealing  what  he  privately  knows,  to 
draw  the  other  iAto  a  bargain,  from  his  ignorance 
of  that  fad,  and  his  believing  the  contrary.     But 
either  party  may  be    innocently   filent    as   to 
grounds  open  to  both,  to  exercife  their  judgnrients 
upon,     jlliud  eft  celdre\  aliud  tacere :  neque  enim  Cicero  d< 
id  eft  celare  quicquid  reticeas  \  fed  cum  quod  tuf Has y  Officiis  lib. 3. 
id  igncrare,  ejholumenH  tui  cau/dy  velis  ivs,  quorum  ^  "'  *3* 
inter/it  id  Jcire.     This  definition  of  concealment, 
•    rcftraincd  to  the  efficient  motives,  and  precife 
ibbjed  of  any  cohtraft,  will  generally  hold  to 
make  it  void,  in  favour  of  the  paf-ty  mifled  by  his 
Ignorance  of  the  thing  concealed.     There  are 
many  riiatters,  as  to  which  the  ihfdrcd  may  be 
innocently  filent :   he  nccids  not  mention  what 
the  underwriter  kno^s, /cientia  utrinqiie  far  pares 
tontrabeiites  facit.    An  underwriter  cannot  infift 
that  the  policy  is  void,  becaufe  the  infured  did 
not  tell  him  what -he  aftually  knew,  what  way  fo- 
cvcr  he  came  to  the  knowledge.     The  infured 
needs  not  mention  what  the  underwriter  ought  to  • 
know ;  what  he  takes  upon  himfelf  the  know- 
ledge of;  or  what  he  waves  being  informed  of. 
The  underwriter  needs  not  be  told  what  leffens 
rile  rifle  agreed,  and  underftood  to  be  run  by  the 
nprefs  terms  of  the  policy.     He  needs  not  be 
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toM  general  topics  of  fpeculation :  as  for  in- 
.ftancc,  the  underwriter  is  bound  to  know  every 
caufe,  which  may  occafion  natural  perils  j  as  the 
difficulty  of  the  voyage ;  the  kind  of  feafons ;  the 
probability  of  lightning,  hurricanes^  and  earth- 
quakes.    He   is  bound   to  know  every  caufe, 
which  may  occafion  political  perils;   from  the 
rupture  of  ftatesj    from  war,   and  the  various 
operations  of  war.     He  is  bound   to  know  the 
probability  of  fafety,  from  the  continuance  or  re- 
turn of  peace ;  from  the  imbecil|ity  of  the  enc- 
't       my,  through  the  weaknefs  of  their  councils,  or 
their  want  of  ftrength.     If  an  underwriter  infurc 
private  fhips  of  war,  by  fca^  and  on  fhore,  from 
ports  to  ports,  and  from  places  to  places,  any 
where,  he  needs  not  be  told  the  fecret  enterprifcs, 
upon  which  they  are  deftined  ;  becaufc  he  knows 
feme  expedition  muft  be  in  view :  and  from  the 
nature  of  his  contraft,  he  waves,  the  informatioDj 
without  being  told.     If  he  infure  for  three  years, 
he  needs  not  be  told  any  circumftance  to  (hew  it 
may  be  over  in  two:  or,  if  he  infure  a  voyage 
with  liberty  of  deviation,  he  needs  not  be  told 
what  tends  to  fhew  there  will  be  no  deviation. 
Men  argue  differently,  from  natural  phaenomenaj 
and  political  appearances :    they  have  different 
capacities,  different  degrees  of  knowledge,  and 
different  intelligence.     But  the  m.eans  of  inform 
mation  and  judging,  are  open  to   both:   each 
profcffes  to  aft  from  his  own  fklll  and  fagacityi 
and  therefore,  neither  needs. to  communicate  to 
.  the  other.     The  reafon  of  the  rule,  which  obliges 
parties  to  difclofe,  is  te  prevent  fraud,  and  en^ 
^.ourage  good  faith  :  it  is  adapted  to  fuch  fafts  as 
vary  the  nature  of  the  contraft,  which  one  pri- 
vately knows,  and  the  other  is  ignorant  of,  and 
has  no  reafon  to  fufpeft.     The  queftion,  there- 
fore, muft  always  be,  "  Whether  there  was,  un- 
der all  the  circumftances,  at  the  time  th«  policy 
was  underwritten,  a  fair  (latement,  or  a  conceal- 
ment: fraudulent,  if  defignedj  or,  though  not 
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tlefigned,  varying  materially  the  objefl:  of  the  po- 
licy, and  changing  the  rifle  underftood  to  be 
run." 

adly.  This  brings  me,  in  the  fecond  place,  to  * 
ftate  the  cafe  now  under  confideration.  The  po- 
licy is  againft  the  lofs  of  Fort  Marlborough y  from 
being  deftrc^ed  4>y,  taken  by,  or  furrendercd  un- 
to, any  European  enemy,  between  the  1.6th  of  0<:- 
ttiber  1759,  and  the  i6th  olOSoher  1760.  The 
underwriter  knew  at  the  time,  that  the  policy  was 
to  indemnify,  to  that  amount^  George  Curter  the 
governor  of  Fort  Marthrougb^  in  cafe  the  event 
mfured  againfl:  ihould  happen.  The  governor's 
inftniftions  for  the  infurance>  bearing  date  at 
Fort  Marlborough y  the  ^2d  of  September ^  17^5* 
were  laid  before  the  underwriter.  Two  aiftions 
upon  this  policy  were  tried  before  me  in  the 
year  1762.  The  defendants  then  knew  of  a  letter 
written  to  the  Eafi  India  Company,  which  the 
Company  ofFered  to  put  into  my  hands  5  but 
would  not  deliver  it  to  the  parties,  becaufe  it  con- 
tained fome  matters,  which  they  did  not  think 
proper  to  be  made  publick.  An  obje&ion  oc-  Vide  ante, 
curred  to  nrrc  at  the  trial,  whether  a  policy  againlt  c.  1.  p.  14. 
the  lofs  of  Fort  Marlborough^  for  the  benefit  of  the 
governor,  was  good ;  upon  the  principle,  which 
does  not  allow  a  failor  to  infure  his  wages.  But 
confidering  that  this  place,  though  called  a  fort, 
was  really  but  a  faftory  or  fettlement  for  trade; 
and  that  he,  though  called  a  governor,  was  really 
but  a  merchant :  confidering  too,  that  the  law  al- 
lows a  captain  of  a  (hip  to  infure  goods,  which 
he  has  on  board,  or  his  fhare  in  the  ftiip,  if  he  be 
apart  owner;  and  the  captain  of  a  privateer,  if 
he  be  a  part  owner,  to  infure  Ws  fiiare :  confider- 
ing alfo,  that  the  objeftion  could  not,  upon  any 
ground  of  juftice,  be  made  by  the  underwriter, 
who  .knew  him  to  be  governor,  at  the,  time  he 
look  the  premium :  and  as  with  regard  to  prin- 
ciples of  public  convenience,  the  cafe  fo  feldom 
happens  (I  never  faw  one  before),  any  danger 
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from  tlie  example  is  little  to  be  apprehended :  I 
did  not  think  myfclf  warranted,  upon  that  point, 
to  nonfuit  the  plaintiff;  efpecially  as  the  objcc- 
'    tion  did  not  come  from  the  bar.     Though  this 
point  was  mentioned  at  the  laft  trial,  it  was  not 
ionfted  upon ;  nor  has  it  been  ferioufly  argued, 
upon  this  motion,  as  fulficient  alone  to  vacate 
the  policy :  and  if  it  had,  we  are  all  of  opinion, 
that  we  are  not  warranted  to  fay,  that  it  is  void, 
upon  this  account.     Upon  the  plaintiff's  obtain- 
ing the  two  former  verdifts,  the  underwriteis 
went  into  a  court  of  Equity;  where  they  have 
had  an  opportunity  to  fift  every  thing  to  the  bot- 
tom, to  get  every  difcovery  from  the  governor 
and  his  brother,  and  to  exarnine  any  witnefles 
who  were  upon  the  fpot.     At  laft,  after  the  fulleft 
inveftigation  of  every  kind,  the  prefcnt  aftion 
came  on  to  be  tried  at  the  fittings  after  laft  term. 
The  plaintiff  proved,  without  contradiction,  that 
the  place,  called  Bencoolen  or  Fort  Marlborough^  is 
a  faftory  or  fettlement,  but  no  military  fort  or 
fortrcfs :  that  it  was  not  eftabliflied  for  a  place  of 
arnis  or  defence  againft  the  attacks  of  an  Eur(h 
pean  enemy ;  but  merely  for  the  purpofe  of  trade, 
and  of  defence  againft  the  natives :  that  the  fort 
was  oi)ly  intended  and  built  to  keep  off  the  coun- 
try blacks:  that  the  only  fecurity  againft  £tfr0- 
pean  ftiips  of  war  confifted  in  the  difficulty  of 
the  entrance  and  navigation  of  the  river,  for  want 
of  proper  pilots  :  that  the  general  ftate  and  con- 
dition of  the  faid  fort,  and  of  the  ftrength  thereof, 
were  in  general  well  known,  by  moft  perfons  con- 
verfant  or  acquainted  with  Indian  affairs,  or  the 
ftate  of  the  Company's  fadories  or  fettlements;  and 
could  not  be  kept  fecret  or  concealed  from  per- 
fons, who  Ihould  endeavour,  by  proper  enquiry, 
to  inform  themfelves  :  that  there  were  no  apprc- 
h'enfions  or  intfelligence  of  any  attack   by  the 
Frencby  until  they  attacked  Nattal  in  Febmarj 
1760:  that  on  the  8th  oi February  1760,  there 
was  no  fufpicion  of  any  dcfign  by  ^€ French  t  that 

the 
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the  ffovernor  at  that  tiin^  bought  of  the  witneft 
goods  to.  the  value  of  4000  /•  and  had  goods  to 
the  value  of  above  aoipoo/.  and  then  dealt  for 
50,000 /•  and  upi^afds  t  that  on  the  ifl:  of  April 
1760)  the  fort  was  attacked  by  a  French  man  of 
war  of  64  guns,  and  a  frigate  of  20  guns«  under 
the  Q>mte  D'EftaignCy  brought  in  by  Dutch  pilots, 
was  unavoidably  taken,  and  afterwards  delivered 
to  the  Dutch,  the  prifoners  being  fent  to  Batavia. 
On  the  part  of  the  defendant,  after  all  the  op- 
portunities of  enquiry,  no  evidence  was  offered, 
that  the  French  ever  had  any  defign  upon  Fort 
Marlborough,  before  the  end  oi  March  1760  i  or 
that  there  was  the  lead  intelligence  or  alarm,  that 
they  might  nnake  the  attempt  till  the  taking  of 
Nattal,  in  the  year  1760.  They  did  not  offer  to 
difprove  the  evidence,  that  the  governor  had 
aded,  as  in  full  fecurity,  long  after  the  month  of 
Scptanber  1759;  and  had  turned  his  money  into 
goods,  fo  late  as  the  8th  oi  February  1760,  There 
was  no  attempt  to  fhew  that  be  had  not  loft  by 
the  capture  very  confiderably  beyond  the  value 
of  his  infurance.  But  the  defendant  relied  upon 
a  letter,  written  to  the  Eaji  India  Company,  bear- 
ing date  the  1 6th  of  September  17599  which  was 
knt  to  England  by  the  Pitt,  captain  fTil/on,  •who 
arrived  in  May  1760,  together  with  the  inftruc- 
tions  for  infuring :  and  alfo  a  letter  bearing  datd 
the  aid  of  September  1759,  fent  to  the  plaintiff  by 
the  fame  conveyance,  and  at  the  fame  time> 
(which  letters  his  lordihip  repeated.)  They  re- 
lied too  upon  the  crofs  examination  of  the  broker 
who  negotiated  the  policy,  that,  in  his  opinion f 
thefe  letters  ought  to  have  been  produced,  .or  the 
contents  difclofed ;  and,  that  if  they  had,  the  po- 
licy would  not  have  been  underwritten.  The 
defendant's  counfel  contended  at  the  trial,  as  they 
have  done  upon  this  motion,  that  the  policy  was 
void  :  I  ft,  Becaufe  the  ftate  and  condition  of  the 
fort,  mentioned  in  the  governor's  letter  to  the 
Ea/l  India  Company,  was  not  difclofed.    sdly, 
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Srcanfe  he  did  not  iikWt^  ^M  tlie  FMki,  not 
being  in  a  condkioa  to  relieve  their  friefids  up- 
on the  coait^  wbre  moM  likely  to  make  an  attidc 
upon  this  feetlemmty  rather  than  remain  idle ; 
^dljr^  That  he  hctA  not  difdofed  his  having 
received  a  tetter  ctf  tktt  4^1  of  February,  17  C9; 
from  which  it  ft^med^  that  the  Frentb  had 
a  defign  to  take  this  fettlement,  by  furprizc, 
the  year  btfore.  They  aWb  contended,  that  the 
opinion  of  the  broker  was  ahnoft*  decifive :  the 
iHrhole  was  laid  before  the  jury,  Who  found  foriiic 
{>kintiff'. 

Thirdly,  It  rert^ains  to  confider  thfcfe  objec- 
tions; and  to  examine,  whether  this  verdi(^  is 
well  founded.  To  this  purpofe,  it  is  neceffary 
to  confider  the  nature  of  the  contract,  at  the  time 
it  was  made*  The  policy  was  figned  in  JMirjr, 
1760.  The  contingency  was^  whether  Pert 
Murlborou^b  was  or  would  be  taken^  by  M  Eum- 
fean  enemy,  between  OSloher  17 5*9,  and  OSobir 
^760.  The  computation-  of  tiie  ri(k  defended 
upon  the  chance,  whether  any  European  power 
would  attack  the  place  by  fea.  If  tli^  did,  it 
was  incapable  of  refinance.  The  underwriter  ik. 
Ii/mdmy  in  May  1760,  could  judge  much  better  df 
the  probability  of  die  contingency,  than  ^ver- 
nor  Cof^ter  could  at  Fort  MarlboroHgh  ih  Stptm^ 
her  1750.  Be  kn6w  the  fticcefs  of  the  opera- 
tions Of  the  war  in  Europe :  he  knew  what  naVal 
force  the  Englifi>  and  French  had  feiM:  to  the  Eafi 
Indies.  He  knew,  from  a  comparifoa  of  that 
force,  whether  the  fea  was  open  to  any  ftsch  at- 
tempt by  the  French.  He  knew,  or  might  know, 
©vei7  thing  which  was  known  at  Fort  Marlh^ 
rough  in  September  17^59,  of  %he  general  'ftate  of 
affairs  in  the  Eaji  Indiesy  or  the  particular  condi- 
tion of  Fort  Mariborougby  by  the  (hip,  which 
brought  the  orders  for  the  infurance.  He  faitw 
riiat  fliip  muft  have  brought  many  lettei^  t?o  the 
£^7^ /ft^/^  Company  ;  and,  particularly  from  the 
governor.  He  knew  what  probability  there  w» 
3  of 
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of  tjtc  DMcb  comtmmi¥gy  or  having  committed 
ho(Klities.     Und^r  thefe  circumftanG<s^  aad  with 
ihis  knowledge,  he  ijofujfes  againft  the  generad 
contingency  of  the  place  being  attacked  by  any 
European  power.     Ii  there  had  been  any  defiga 
on  loot,  or  enterprize  begun,  in  September  1759b 
to  the  knowledge  of  the  governor,  it  would  have 
varied  the  rifle  underftood  by  the  underwriter ;  on 
accomic  of  his  not  being  told  of  a  particular  de- 
fign  or  attack  tben /ui0ing ',  and  Ke  eftinoated 
the  riik  upon  the  foot  of  an  uncertain  operation, 
which  nxight  or  might  not  be  attempted.     Buc 
the  governor  had  no  notioe  of  any  defign  furbfift- 
ing  in  S^ptwmier  1759.     There  was  nofuch  de- 
fign in  faj^  :  the  attempt  was  made  without  pre- 
medltatkm,  from  the  fuddjen  opportunity  of  a  fa- 
vourable Qccad^on,  by  the  connivance  and  aflift- 
ance  of  the  BnAchy  which  tempted  C(mU  D'Ef- 
tai^t  to  break  his  paroi*    Thefe  being  the  cir- 
cunsiftanoes,  uoudeF  which  the  contrad  was  catered 
into,  we  (hall  bie  better  able  to  judge  of  the  ob- 
jedions  upon  the  foot  of  concealments*    The  firft 
CQBcealnoent  is,  that  he  diid  not  difclofe  the  con- 
dition of  the  plaqe*     The  uaderwriter  knew  the 
infurance  was  for  the  gOiVemor.     He  knew  the 
governor  nwft  be  acqAiainted  with  the  ftate  of  the 
place.     He  knew  the  goveroof  coujkl  not  difclofe 
it,  confidently  with  hia  duty.     He  knew  the  go- 
vernor, by  infuring,  apprehended,  at  leaft,  t^e 
pofiibility  of  an  attack.     With  this  knowledge^ 
without  afking  a  queftion,  he  underwrote.     By 
fo  doing,  he  took  the  knowledge  of  the  ftate  of 
the  place  upon  hixnfelf.     It  was  a  matter,  as  to 
which  he  might  be  informed  various  ways:   ic 
was  not  a  matter,  within  the  private  knowledge 
of  the  governor  only.     But  not  to  rely  upon  that^ 
the  utmQH,  which  can  be  coatended  is,  that  the 
underwriter  trufled  to  the  (bm  being  in  the  con- 
dition, in  which  ic  ou^t  to  be :  in  like  manner, 
as  it  is  taken  for  granted,  that  a  ihip  infured  is 
fta  worthy.    What  is  that  condition  ?  All  the 
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,  witneiTes  agree^  that  it  was  only  to  refift  the  na« 
tivcs,  and  not  an  European  force.  The  policy  in- 
fures  againft  a  total  lofs^  taking  for  granted^  that 
if  the  place  was  attacked^  it  would  be  loft.  The 
contingency,  therefore,  which  the  underwriter  has 
infured  againft,  is,  whether  the  place  would  be 
attacked  by  an  European  force ;  and  not,  whether 
it  would  *be  able  to  refift  fuch  an  attack,  if  the 
fhips  could  get  up  the  river.  It  was  particularly 
left  to  the  jury  to  confider,  whether  this  was  the 
contingency  in  the  contemplation  of  the  parties ! 
they  have  found  that  it  was.  And  we  are  all  of 
opinion,  that,  in  this  refpcfV,  their  conclufion  is 
agreeable  to  the  evidence.  The  ftate  and  con- 
tlition  of  the  place  were  material  in  this  view  on- 
ly, in  cafe  of  a  land  attack  by  the  natives. 

The  fecond  concealment  is,  his  not  having  dif- 
iclofed,  that,  from  the  French  not  being  able  tt 
relieve  their  friends  upon  the  coaft,  they  might 
make  them  a  vifit.  This  is  no  part  of  the  fadt  of 
the  cafe :  it  is  mere  fpeculation  of  the  governori 
from  the  general  ftate  of  the  war.  The  conjec- 
ture was  diAated  to  him  from  his  fears.  It  is  a 
bold  attempt  for  the  conquered  to  attack  the  con- 
queror, in  his  own  dominions.  The  prafticabi- 
iity  of  it,  in  this  cafe,  depended  upon  the  Englifi 
naval  force  in  thofe  feas,  of  which  the  under- 
writer could  better  judge  at  London  m  May  1760, 
than  the  governor  could  at  Fort  Marlborough  in 
September  1759.  The  third  concealment  is,  that 
he  did  not  difclofe  the  letter  from  Mr.  fVincb  of 
the  4th  of  February  1759,  mentioning  the  dcfign 
of  the  French  the  year  before.  What  that  letter 
was;  how  he  mentioned  the  defign;  or  upon 
what  authority  he  mentioned  it ;  or  by  whom  the 
defign  was  fuppofed  to  be  imagined,  does  not  ap- 
pear. The  defendant  has  had  every  opportunity 
pf  difcovery ;  and  nothing  has  come  out  upon  it, 
as  to  this  letter,  which  he  thinks  makes  for  his 
purpofe.  The  plaintiff  offered  to  read  the  ac- 
count {Finch  wrote  to  the  Eafi  India  Company, 
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which  was  objeded  to ;  and  therefore,  it  was  not 
read.     The  nature  of  that  intelligence  therefore, 
is  very  doubtful.     Rut  taking  it  in  the  ilrongeit 
light,  it  is  a  report  of  a  delign  to  furprize  the 
year  before ;  but  then  dropt.     This  is  a  topic  of 
mere  general  fpeculation,  which  made  no  part  of 
(he  fad  of  the  cafe,  upon  which  the  infurance 
was  to  be  made.     It  was  faid,  if  a  man  infured  a         • 
Ihip,  knowing  that  two  privateers  were  lying  in 
her  way,  without  mentioning  that  circuraftance, 
it  would  be  a  fraud.     I  agree  it.     But  if  he  knew 
that  two  privateers  had  been  there  the  year  be- 
fore, it  would  be  no  fraud,  not  to  mention  that 
circumdance :    becaufe  it  does  not  follow  that 
they  will  cruife  this  year,  at  the  fame  time,  in  the 
fame  place;  or  that  they  are  in  a  condition  to  do 
it.     If  the  circumftance  of  this  Jefign  laid  afide 
had  been  mentioned,  it  would  have  tended  rather 
to  leflen  the  ri(k,  than  increaAr  it :  for  the  deUgn 
of  a  furprize,  which  has  tranfpired,  and  been  laid 
afide,  is  lefs  likely  to  be  taken  up  again;  efpe-' 
cially  by  a  vanquilhed  enemy.     The  jury  con- 
fidcred  the  nature  of  the  governor's  iilence  as  to 
thefe  particulars ;  they  thought  it  innocent,  and 
that  the  omiflion  to  mention  them,  did  not  vary 
the  contract.     And  we  are  all  of  opinion,  that,  in 
this  refpeft,  they  judged  extremely  right.    There 
is  a  filence,  not  objected  to  at  the  trial,  nor  upon 
this  motion ;  which  might,  with  as  much  reafon, 
have  been  objefbed  to,  as  the  two  laft  omifTions ; 
rather  more.     It  appears  by  the  governor's  letter 
to  the  plaintiff,  that  he  was  principally  apprehen- 
five  of  a  Dutch  war.     He  certainly  had,  what  he 
thought,  good  grounds  for  this   apprehenfion, 
Csmte  D'Eftaigne  being  piloted  by  the  Dutch,  de- 
livering the  fort  to  the  Dutch,  and.  fending  the 
prifoners  to  Batavia,  is  a  confirmation  of  thofe 
grounds.     Probably,  the  lofs  of  the  place  was 
owing  to  the  Dutch.    The  French  could  not  have 
got  up  the  river  without  Dutch  pilots :  and  it  is 
plaiD|  the  whole  was  concerted  with  them,     And 
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yet,  at  the  time  of  underwriting  the  poUqr,  there 
was  no  intimation  about  the  Duicb.  The  reafen 
why  the  counfel  have  not  ob^e£ted  to  his  not  di£- 
clofing  the  grounds  of  this  apprehcnfion  is,  be- 
daufe  it  muft  have  arifen  from  political  fpecula*' 
tion,  and  general  intelligence:  therefore,  they 
agree,  it  is  not  neccflfary  to  communicate  fucb 
things  to  an  underwriter. 

LaRly,  Great  ftrefs  was  laid  u|>on  the  opinion 
of  the  broker.  But  we  all  think^  the  jury  ought 
not  to  pay  the  leaft  regard  to  it :  it  is  mere  opi* 
r^ion ;  which  is  not  evidence :  it  is  opinion  af- 
ter an  event:  it  is  opinion  without  the  leaft 
.  foundation  from  any  previous  precedent  or  ufage: 
it  is  an  opinion^  which,  if  rightly  formed,  could 
only  be  drawn  from  the  fame  premiflcs,  from 
which  the  court  and  jury  were  to  determine  the 
caufe :  and  therefore,  it  is  improper  and  irrele- 
vant in  the  mouth  of  a  witnefs.  There  is  no  ifti- 
putation  upon  the  governor,  as  to  any  intention 
of  fraud.  By  the  fame  conveyance,  which 
brought  his  orders  to  infure,  he  wrote*  to  the  Com- 
pany every  thing,  which  he  knew  orfufpedcd: 
he  delircd  nothing  to  be  kept  a  fecret,  v.hich  he 
wrote  either  to  them  or  his  brother.  His  fubfc- 
quent  conduft,  down  to  the  8th  of  February  1760, 
fliewed,  that  he  thought  the  danger  very  impro- 
bable. The  reafon  of  the  rule  againft  conceal- 
ments is,  to  prevent  fraud  and  encourage  good 
faith.  If  the  defendant's  obje6lions  were  to  pre- 
vail, in  the  prefent  inftance,  the  rule  would  be 
turned  into  an  inftrument  of  fraud.  The  under- 
writer here,  knowing  th*  governor  to  be  ac- 
quainted with  the  ftate  of  the  place;  knowing 
that  he  apprehended  danger,  and  muft  havefome 
ground  for  his  apprehenfion  ;  being  told  nothing 
of  either,  figned  this  policy,  without  afking  a 
queftion.  If  the  objeftion,  *'  that  he  was  not 
told,"  is  fufficient  to  vacate  it,  he  took  the  pre- 
mium, knowing  the  policy  to  be  void,  in  order 
to  gain  if  the  alternative  turned  out  oneway  i  and 

to 
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to  make  no  fatisfa£bioo»  if  it  turned  out  the  other: 

he  drew  the  governor  into  a  faUe  confidence^  that 

if  the  worft  fhould   happen^  he  had   provided 

agaifift  tocal  ruin ;  knowing,  at  the  fanie  time^ 

that  the  indemnity,  to  which  the  governor  truft«> 

ed|  was  void.     There  was  not  a  word  faid  to 

turn,  of  the  affairs  q£  India ^  or  the  ftate  of  the  war 

there,  or  the  condition  of  Fort  Marlborough.     If 

be  thought  that  on^iflion  an  objeftion,   at  the 

time,  he  ought  not  to  have  figned  the  policy, 

with  a  iecret  referve  in  his  own  mind  to  make  it 

void :  if  he  difpenfed  with  the  information,  and 

did  not  think  this  filence  an  obje&ion  then ;  he 

cannot  take  it  up  now,  after  the  event.    What 

has  been  often  fakl  of  the  ftatute  of  frauds  may, 

with  more  propriety,  be  applied  to  every  rule  of 

law,  drawn  from  principles  of  natural  equity*  to 

prevent  fi  and :  "  that  it  fhould  never  be  fo  turned, 

^'  conftrued,  or  ufed,  as  to  protef):,  or  be  a  means 

"  of  fraud."     After  the  fuileft  deliberation,  we 

are  all  clear  that  the  verdift  is  well  founded ;  and 

that  there  ought  not  to  be  a  new  trial :  confe- 

quendy,  that  the  rule  obtained  for  that  purpofe 

ought  to  be  difcharged. 

To  have  given  this  very  elaborate  and  learned 
ai]gument  in  the  ftate  in  which  it  was  delivered, 
certainly  requires  no  apology  i  bccaufe  from  it 
may  be  coUeded  all  the  general  principles,  upon 
which  the  doftrine  of  concealments,  in  matters 
of  infurance,  is  founded,  as  well  as  all  the  ex- 
ceptions, which  can  be  made'to  the  generality  of 
diofe  principles  To  have  abridged  fuch  an  ar- 
gument, would  have  very  much  leflened  the 
pleafure  of  the  reader,  and  would  have  been  an 
mjuiy  to  the  venerable  judge,  who  in  that  form 
delivered  the  opinion  of  the  court.  The  rules, 
then  advanced  and  illuftrated,  have  lince  been 
confirmed  by  the  opinion  of  the  judges  upon  fimi«> 
larqueftions. 

^  The  plaintiffs,  Planchi  and  Jacquery,  merchants  AnothcVv'I'^ 
b  Lmdotty  infurcd  goods  "  on  board  the  5tev-  pietchcr.  ' 

"  dijb  Lfoug.  2^%. 
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*'  dijh  fhip  called  the  Maria  Ma^dalena^  loft  or 
*^  not  loft,  at  and  from  London  and  Ramsgate  to 
**  Nantz,  with  liberty  to  call  at  OJiendj  being  a 
•'  general  fhip  in  the  port  o{  London  for  NanfzJ* 
There  was  a  declaration  in  the  policy,  that  the 
infurance  was  made  on  account  ot  "  certain  pcr- 
"  fons  carrying  on  trade  under  the  name  and  firm 
"  of  bailee  and  Duplets,    Monfieur  Lujfeau  le 
*'  JeunCj  Guillaume  Albert ^  et  Poitier  de  la  Gueule.** 
The  defendant  underwrote  the  policy  for  300/. 
at  three  guineas  per  cent.    The  fhip's  clearances 
from  the  Cuftom-houfe  in  Londony  and  her  other 
papers,  were  all  made  out  for  OJlend  only,  but  the 
fhip  and  goods  were  intended  to  go  direftly  from 
London  to  NantZy  without  going  toOftend.   Bills  of 
lading,  in  the  French  language,  dated  the  idth 
of  July i  1778,  were  figned  by  the  captain  in  Z^»- 
don,  but  purporting  to  be  made  at  Oftendy  and 
that  the  goods  were  fhipped  there  to  be  delivered 
at  Nantz.     The  policy  was  fubfcribed  by  the  de- 
fendant on  the  7  th  of  Jufyy  and  the  lading  was 
taken  in  between  the  24th  of  July  and  the  17  th 
of  Auguji.     The  proclamation   for  making   rc- 
prifals  on  French  fhips,  bore  date  the  19th,  and 
appeared  in  the  Gazette    on  the  31ft  of  July. 
Two  underwriters  had  figned  the  policy  after  the 
proclamation,  at  the  fame  premium  of  three  gui- 
neas I  one  on  the  3  ift  of  July^  and  the  other  on 
the  7th  o( Auguji.     The  fhip  failed  on  the  24th 
o{  Auguft^  and  was  taken  by  a  king's  cutter,  on 
her  way  to  Nantz.     After  her  departure    from 
Grave/endy  the  captain  threw  overboard  all  the 
papers  which  he  had  received  from  the  Cuftom- 
houfe  at  London.     They  had  been  obliterated  by 
the  Cuftom-houfe  officers  at  Grave/end^  and  were 
no  longer  of  any  ufe.     The  fhip  was  releafed  by 
the  Admiralty,  but  the  goods  were  condemned. 
The  plaiqtifFs  had  no  connection  or  fhare  in  the 
fhip.     Such  were  the  material  fafts  in  this  cafe, 
as  they  were  ftated  this  day  by  Lord  Mansfield  in 
Sittings  after  ^^^  report,  upon  atule  to  fhew  caufe  why  there 
Trio.  i«779.  fhpuld  not  be  a  new  triaL     The  caufe  had  be^n 
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tried  at  the  laft  fittings  at  Guildhall^  and  a  vcrdift 
found  for  the  plainthff.     The  grounds  of  the  ap- 
plication for  a  new  trial  were  two:   ift.  That 
there  was  a  fraud  on  the  underwriters,  the  fhip 
having  been  cleared  out  for  Oftend^  and  yet  never 
having  been  defigned  for  that  place,     adly.  That 
as  hoftilities  were  declared  after  the  policy  was 
figned,  and  before  the  Ihip  failed,  the  defendant 
ought  to   have  had  notice,  that  he  might  have 
cxcrcifcd  his  difcretion,  whether  he  would  chufc 
for  a  peace  premiura  to  run  the  rilk  of  capture* 
Befide  the  fads  abovementioncd,    his  lordlhip  - 
dated,  that  the  plaintiff  had  produced  evidence 
to  fliew,  that  all  (hips,  going  with  goods  of  Bri-- 
lijh  manufafture  to  France,  clear  out  for  OJiend^ 
without  meaning  to  go  thither ;  and  that  this  is 
univcrfally  underftood  by  perfons  concerned  in 
that  branch  of  commerce.   The  reafons  fuggcfted 
for  clearing  out  for  Oft  end y  and  afterwards  mak- 
ing bills  of  lading,  as  from  that  place,  were,  that 
the  light-houfe  duties  are  f^ved,  which  are  pay- 
able when  the  voyage  is  known  to  be  direftly 
down  the  channel  j  and  that  the  French  duties  are 
lefs  upon  goods  from  Oftendy  than  from  Eng* 
land. 

m 

Lord  Mansfield. — This  verdift  5s  impeached 
upon  two  grounds,  ill.  It  is  faid  there  was  a 
fraud  on  the  under>Yritcrs,  in  clearing  out  the 
fhip  for  Oftendy  when  (he  was  never  intended  to 
go  thither.  But  I  think  there  was  no  fraud  on 
them  i  perhaps,  not  on  any  body.  What  had  been 
praftifed  in  this  cafe  was  proved  to  be  the  con- 
ftant  courfe  of  the  trade  j  and  notorioufly  fo  to 
every  body.  The  reafon  for  clearing  for  Oftend^ 
and  figning  bills  of  lading  as  from  thence,  did 
not  fully  appear.  But  it  was  guefled  at.  The 
Ftrmiers  Generaux  have  the  management  of  the 
taxes  in  France.  As  we  have  laid  a  large  duty 
on  French  gpods,  the  French  may  have  done  the 
fame  on  ours ;  and  it  may  be  the  intereft  of  the 
farmers  to  connive  at  the  importation  of  Engli/h 
fommoditicSj  and  take  Oftend  duties,  rather  thdn 

ftop 
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flop  the  track,  by  csu&xag  a  tai^  wbich 
araounts  to  a  prohibition.  Buc^  at  any  rate^  this 
va&  no  fraud  ia  this  country.  Oae  nation  ioes 
IK>i  take  notice  of  the  revenue  laws  of  another. 
With  regard  to  the  evafion  of  tbe  lighc-houie du- 
tiesi  the  ihip  >Kas  no^  liable  to  -confifcatioa  on 
that  account.  ::d.  The  fecond  objed^ion  is»  that 
ih^  policy  was  made  before,  and  the  ibip  f^kd 
aftC'C,  the  proclamation  for  repjrifaU.  But  every 
man  in  England  and  Fponciy  on  the  I7t]|  of  Jitif^ 
exp^Aed  the  ini mediate  commencement  of  a  war. 
I  will  not  fay  it  wajs  a^ually  commenced  i  hen 
%ke  an^afTadors  of  bodi  councriea  were  recaUed  i 
th^  Pallas  and  Liconie  vf^rc  taken  i  (he  fleets  were 
at  fea ;  and„  as  it  appeared  afterwards,,  wcce  wait* 
ing  for  each  other  to  fight*  It  does^  not  appear 
that  the  goods  were  Fnn^b  pro|perty ;  an  EigUfb- 
moM  mitght  be  fending  his  goods  to  Fraju§  in  a 
neutral  fliip.  But  it  is  indifferent  whether  they 
were  Engiijh  or  French.  The  riik  ii^ured  extendi 
to  all  captures,  and  as  two  ^ber  underwriters 
figned  at  the  fan>e  premium,  after  t^e  proclama- 
tion, it  appears  that  the  war  ri{k  was  in  view 
J^hen  the  defendant  Qgned-  Shall  he  avail  hisi* 
elf  of  an  event,  which  encrcafes  the  riflc^  but 
which  he  had  in  coK\ce(nplatioA  when  he  under- 
wrote the  policy  ?  I  am  of  opinion^  that  there 
0i6uld  not  be  a  new  trial*  The  thr-ee  other 
juices  concurred  ;  and  the  rule  was  difch^ged. 
Mayne  v.  ^  fimilar  d^ifion  was  made  ^n  the  flowing 

Walter.  cafe.  It  was  an  aftion  on  a  policy  of  infurancf 
B  R.  Baft.  QA  a  ]^$rtugue%e  (hip^  at  and  froqi  Madeira  te 
2i  Geo.  3.  j^^p  p^j.^  of  difcharge  in  jfamaica,  with  liberty  » 
touch  at  the  Leeward  I/lands.  The  defendant  ub* 
derwroce  150/,  upon  it:  the  ih^p  was  ^apture^ 
by  a  French  privateiu'j  and  coi^emned  in  the 
court  of  Admiralty  in  jTranee,  on  the  g?ound  of 
having  an  E^gi\{h  Jnper^argo  <m  board.  The  ac« 
tion  was  brought  to  recover  this  lofs  from  the  uih. 
^erwriter,  who  refufed  to  pay,  alledgiag,  that 
the  plaintiff  (hould  hsivc  difclofed  to  him,  that 

the 
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tlic  fupHrcargo  was  Englijb.  At  the  trial,  a  vcr- 
^a  ws6  given  for  the  plaintiff,  upon  a  cafe  re- 
fcnrtd  for  the  ooinion  erf  the  court,  and  contain- 
ing  in  fubftance  the  fafts  juil  ftated. 

For  the  defendant  it  was  infilled,  upon  the  ar^ 
gumcnt,  that  the  agent  for  the  infurcd  ought  to 
nave  difclofed  this  fad  \  and  that  it  was  the  more 
material  in  this  cafe,  becauft  during  the  prefcnt 
war,  an  ordinance  palled  in  France^  fimilar  to  onfe 
made  in  the  laft  war  m  17^6,  which  declares, 
that  no  Butch  fhip  ihall  be  allowed  to  take  on 
board  a  fupercargo,  belonging  to  any  nation  at 
enmity  with  the  court  of  France :  and  that  if  any 
Ihip,  having  fuch  fupercargo,  be  taken,  it  fhaH 
be  condemned  as  lawful  prize. 

Lord  Mansfield. — It  is  an  oppreflive  and  arbi- 
trary rule,  and  contrary  to  the  law  of  nations. 
If  both  parties  were  ignorant  of  it,  the  under- 
I   writer  muft  run  all  rifles :  and  if  the  defendant 
;  knew  of  fuch  an  edift,  it  was  his  duty  to  enquire, 
I  iffiich  afifpcrcargo  were  on  board.     It  mufl:  be 
a  fraudulent  concealment  of  circunfiftances,  that 
i  will  vitiate  a  policy.     But  it  is  remarkable,  that 
neither  party  has  faid  a  word,  rcfpefting  the  trea- 
ties between  France  and  Portugal.      Judgment 
was  accot-dingly  given  for  the  plaintiff. 

3d.  We  come  now  to  the  third  gneat  divifion 
of  this  chapter,  namely,  to  cafes  in  which  poli- 
cies are  void  by  mifreprefcntation.  Before  we 
eocceil  to  ftate  the  cafcis  under  this  head,  it  will 
!  proper  to  diftinguifti  between  a  warranty  and 
a  reprcfcntarion.  A  warranty  or  condition  is 
that,  whidh  makes  a  part  of  the  wriiten  policy, 
and  muft  be  liceraily  and  ftriftly  performed  j  and 
being  a  .part  of  the  agreement,  nothing  taJita- 
mount  will  d<>,  or  anfwer  the  purpofe.  A  repre- 
fcntatian  is  a  ftate  of  the  cafe,  not  a  part  of  the 
written  inftrumcnr,  but  collateral  to  it,  and  en- 
tirely indepctidant  of  it ;  and  it  is  fufficient,  that 
a  rejprefentation  be  fubftantially  performed.  The  Vide  poft 
confcquence  of  a  breach  of  a  warranty  we  (hall  «•  »8. 

take 
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take  notice  of  hereafter.  If  there  be  a  mifrcpre- 
ientation^  it  will  avoid  the  policy,  as  a  frauds 
but  not  as  a  part  of  the  agreement.  Even  writ* 
ten  inftruAions,  if  they  are  not  inferted  in  the 
policy^  are  only  to  be  confidered  as  reprefenta- 
tions ;  and  in  order  to  make  them  valid  and 
binding  as  a  warranty,  it  is  abfolutely  neceflary 
to  make  them  a  part  of  the  inllrument,  by  which 
the  contraft  of  indemnity  is  effected .  If  a  reprc- 
fentatioa  be  falfe  in  any  material  point,  it  will 
avoid  the  policy  ;  and  if  the  point  be  not  nme^ 
rial,  the  rcprefcntation  can  hardly  ever  be  frau- 
dulent. The  principle  upon  which  the  policy 
is  void  in  fuch  a  cafe,  we  dated  in  the  open- 
ing j  that  the  underwriter  has  computed  the 
rifk  upon  circumftances,  which  were  falfe,  or 
which  did  not  exift.  Thefe  doctrines  are  fully 
eftablifhed  by  a  variety  of  judicial  decifions. 
Pawfbii  V.  Upon  a  rule  to  (hew  caule  why  a  new  trial 

Watfon.         fhould  not  be  granted  in  this  cafe,  Lord  Mans- 
Cowpcr785.^^y^  reported  as  follows.     This  was  an  aftion 

upon  a  policy  of  infurance.  At  the  trial  it  ap- 
peared in  evidence,  that  the  firft  underwriter  had 
the  following  inftruftions  fhewn  to  him  :  '*  Three 
*'  thoufand  five  hundred  pounds  upon  the  Ihip 
■  **  Julius  C^fary  for  Halifax,  to  touch  at  Plymeutb, 
*'  and  any  port  in  America  j  jbe  mounts  twelve  guns 
*'  and  twenty  men.'*  Thefe  inftrudlions  were  not 
afked  for,  nor  communicated  to  the  defendant; 
but  the  (hip  was  only  reprefented  generally  to  bim 
as  a  Jhip  of  force :  and  a  thoufand  pounds  had 
been  done,  before  the  defendant  underwrote  any 
thing  upon  her.  The  inftruftions  were  dated  the 
ailYioiJunej  1776,  and  the  (hip  failed  on  the 
ajdof  jfe/y,  1776;  and  was  taken  by.  an  Amt^ 
rican  privateer.  That  at  the  time  of  her  being 
taken,  fhe  had  on  board  6  four  pounders y  j\.  three 
pounders,  3  one  pounders,  6  half  pounders,  which 
are  called /w/w/j,  and  27  men  and  boys  in  all, 
for  her  crew;  but  of  them,  16  only  were  men,  (not 
ao,  as  the  inftruftions  mentioned)  and  the  reft, 

boys. 
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boys.    But  the  witoefs  faid^  he  confidercd  her  as 
being  ftronger  with  this  force,  than  if  (he  had  12 
carriage  guns^  and  20  men  :  he  alFo  faid  (which  is 
a  material  idrcumftance)  that  there  were  neither 
men  nor  guns  on  ieard^  ^  the  time  of  the  infurance^ 
That  he  himfelf  infured  at  the  fame  premium^ 
without  regard  or  enquiry  into  the  force  of  the 
fhip.    Other  underwriters  alfo  infured  at  the  fame 
premium^  widiout  any-  other  reprefcntation  than 
that  Ihe  was  *  Jhip  of  force.     That  to  every  four 
pounder,  there  (hould  be  five  men  and  a  boy* 
That  in  merchant  fhipSj  boys  always  go  under 
the  denomination  of  men.     This  was  met  by  evi« 
dence  on  the  part  of  the  defendant,  faying,  that 
guns  mean  carriage  guns,  not /wiveU ;  and  men 
mean  able  men,  exclufive  of  ioys.    There  were 
three  cauies  of  the  fame  nature  depending  upon 
the  fame  evidence.     The  defence  in  each  was, 
that  thefe  inftrudtions  were  to  be  confidered  as  a 
warranty,  the  fame  as  if  they  had  been  inferted  in 
the  policy  j  though  they  were  not  proved  to  have 
been  Ihewn  to  any  but  the  firft  underwriter.    In 
all  the  three  cafes,  the  queftion  for  the  court  to 
detemiine,    is,   whether  the  inftruftions,  which 
were  ihewn  to  the  firft  underwriter,  are  to  be  con- 
fidered  as  a  warranty  inferted  in  the  policy;  or  as 
a  reprefentation,  which  would  avoid  the  policy,  if 
fraudulent.     If  the  Court  fhould  be  of  opinion, 
that  the  inftruftions  amounted  to  a  warranty,  then 
a  new  trial  is  to  be  had  in  each  without  cofts ; 
otherwife,  the  verdifts,  which  were  all  for  the 
plaintiffs,  are  to  ftand.     At  the  trial  I  was  of 
opinion,  that  it  would  be  of  very  dangerous  con- 
fequence,  to  add  a  converfation,  that  pafled  at 
the  time,  as.  part  of  the  written  agreement.     It 
is  a  collateral  reprefentation  ;  and  if  the  parties 
had  confidered  it  as  a  warranty,  they  would  have 
had  it  inferted  in  the  policy.     But  fecondly,  if 
thefe  inftruftions  were  to  be  confidered  in  the 
light  of  a  fraudulent  mifreprefentation  j  they  muft 
be  both  material  and  fraudulent :  and  in  that 

light, 
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light,  I  held,  that  a  mHrcprefcntation  made  to 
the  firfl:  underwriter  ought  to  he  confidercd  as  a 
mifreprcfcntation  made  to  every  one  of  them,  and 
So  would  infefl:  the  whole  policy.  Othcrwife, 
it  would  be  a  contrivaacc  to  deceive  many :  fer 
where  a  good  man  ilands  firft,  the  reft  underwrite 
without  afking  a  queftion  ;  and  if  he  be  impofcd 
upon,  the  reft  of  the  undwwritcrs  are  taken  in  by 
the  fame  fraud .  The  cafe  was  left  to  the  jury  un- 
der that  direftion. 

After  argument  at  the  bar,  Jjord  MansfitU 
aflced.  Whether  there  was  any  cafe  that  made  a 
difference  between  a  written  and  a  parol  reprefen- 
tation  ?     No  anfwcr  being  given,  his  lorMiip 
proceeded :  there  is  no  diftkiftion  "better  known 
to  thofe,  who  are  at  all  converfant  in  the  law  of 
infurance,  than  that  which  exrfts  between  a  fvar- 
ranty  or  condition,  which  makes  part  of  a  written 
policy,  and  a  reprefentation  of  the  "ftate  of  the 
cafe.     Where  it  is  a  part  of  the  written  policy,  it 
muft  be  performed.'   As  if  thwc  "be  a  warranty 
of  convoy,  there  it  muft  be  a  convoy  \  nothbg 
elfe  will  ^anfwer  the  idea  intended  by  the  war- 
ranty :  it  muft  be  ftriftly  performed,  as  being  a 
part  of  the  agreement  ^  for  in  the  cafe  of  convoy 
it  might  be  faid,  the  party  would  not  have  infurcd 
without  convoy.     Rut  as,  by  the  law  of  mcr- 
chants^  all  dealings  muft  be  fair  and  honeft,  fraud 
infefts  and  vitiates  every  mercantile  contraft. 
'  Therefore,  if  there  be  fraud  in  a  reprefentation,  it 
will  avoid  the  policy,  on  account  of  the  fraud, 
but  not  on  account  of  the  non-compliance  with 
any  part  of  the  agreement.     If,  in  a  life  policy,  a 
man  warrant  another  to  be  in  good  health,  when 
he  knows,  at  the  fame  time,  he  is  ill  df  a  fever, 
that  will  not  avoid  the  policy;  becaufe,  by  the 
warranty,  he  takes  the  rifle  upon  himfelf.    .But  if 
there  be  no  warranty,  and  he  fay,  "  the  man  is  in 
"  goed  health/'  when  in  faft  he  knows  him  to 
be  ill,  it  is  falje.     So  it  is,  if  he  do  not  Icnow, 
whether  he  be  well  or  ill;  for  it  is  equally  falfc 

tt» 


OF  FRAUD    IN   POLICIES.  125 

tD  undertake  to  fay  that>  which  he  knows  nothing 
at  all  of)  as  to  iay,  tbni  is  true,  which  he  knows 
is  not  true.  But  if  he  only  fay,  ^*  he  believes  the 
i^an  to  be  in  good  health/'  knowing  nothing 
about  ir>  nor  having  any  reafon  to  believe  the  con* 
trary  i  there,  though  the  perfon  is  not  in  good 
health,  it  will  not  avoid  the  policy,  becaufe  the 
underwriter  then  takes  the  rifle  upon  himfelf«  So 
that  there  cannot  be  a  clearer  diftindtion,  than 
that  which  exifts  between  a  warranty,  which 
makes  part  of  the  written  policy,  and  a  collateral 
reprefentation,  which,  if  falfe  in  a  point  of  mate- 
riality, makes  the  policy  void  :  bur,  if  not  mate- 
rial, it  can  hardly  ever  be  fraudulent.  So  far 
from  the  ufage  being  to  confider  in(lru6bions  as  a 
part  of  the  policy^  that  parol  inftruftions  were 
nevet  entered  in  a  book,  nor  wriccen  inftru6lions 
kept,  till  a  few  years  ago,  upon  occafion  of  feve- 
ral  anions  brought  by  the  infured  upon  policies, 
where  thfc  brokers  had  reprefented  many  things 
they  ought  not  to  have  reprefented,  in  confe- 
quence  of  which  the  plaintiffs  were  call.  I  ad- 
vifed  the  infured  to  bring  an  adion  againll  the 
brokers,  which  they  did,  and  recovered  in  feveral 
inftances:  and  I  have  repeatedly  at  Guil/ihall, 
cautioned  and  recommended  ic  to  the  brokers,  to 
enter  all  reprefentations  made  by  them  in  a  book. 
That  advice  has  been  followed  in  London ;  but  ic 
appeared  latelv,  at  the  trial  of  a  caufe,  that  ac 
Brijlolj  to  this  hour,  they  make  no  entry  in  their 
books,  or  keep  any  inftruSions.  The  queftion 
then  is,  whether  in  this  policy,  the  pejfoo  infur- 
ing  has  warranted  that  the  ihip  ihould  poHtively 
.and  literally  have  12  carriage  guvs,  and  20  men. 
That  :i«^  whether  the  inftruftions  given  in  evi- 
dence are  a  part  of  the  policy.  Now  I  will  take 
it  by  degrees.  The  two  firft  underwriters  before 
the  court  arc  IVatJon  and  SnelL  Says  fV^it/on, 
**  it  is  part  of  my  agreement,  that  the  Ihip  (hall 
^*  fail  with  12  guns  and  ;o  men  $  and  it  is  iajEti- 
*^  pulaced,that  nothing  under  that  number  will 

Q^  "  do : 
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'^  do :  ten  guris  with  fwivcls  will  not  do."    The 
anfwer  to  this  \s,  read  your  agreement ;  read  your 
policy.     There  is  no  fuch  thing  to  be  found 
there.     It  is  replied,  yes,  but  in  fad  there  is,  for 
the  inftrutElions,  upon  which  the  polity  was  made, 
cx>ntain  that  exprefs   ftipulation.      The  anfwer 
s^ain  is,  there  never -were  any  inftru6kions  (bewn 
to  iVatfon  \  nor  were  any  afked  for  by  hmf.  What 
Goloar  then  has  he  to  fay,  that  thofe  in^ftFU£ti(ms 
are  any  part  of  his  agreenient  ?     It  is  faidi  he  ia- 
fared  upon  the  credit  of  the  firft  underwriter.  A 
reprefentation  to  the  firft  underwriter  has  nothing 
to  do  with  that^   which   is   th,e  agreement,  or 
terms  bf  the  policy.     No  man,  who  underwrites 
a  policy,  fubfcribes  by  the  zdi  of  underwriting,  to 
terms  of  which  he  knows  nothing :  but  he  reads 
the  agreement,  and  is  governed  by  that.    Mat- 
ters of  intelligence,  fuch  as  that  a  (hip  is  oris  not 
miffing,  are  things  in  which  a  man  is  guided  b? 
the  name  of  a  firfl:  underwriter,  who  is  a  good 
man,  aad  to  which  another  tfirill  therefore  give 
faith- and  credit :  but  not  to  a  collateral  agrees 
ment,  of  which  he  can  know  nothing.     The  ab- 

'  f^rdity  is  too  glaring,    it  cannot   be.     By  ex* 

■     •    tendon  of  an  equitable  relief  in  cafes  of  fraud,  if  a 

man  is  a  knave  with  refped;  to  a  firft  underwriter, 

"  land  makes  a  falfe  reprefentation  to  him  in  a  point 

that  is  material;    as  where  having  iKKiceofa 

'     fiiip  being  lofl,  he  fays  (he  ti^as  fafe  ;  that  (haU 

-  aflfeft^he  policy  with  regard  to  aH  the  fubfequeot 
t        tinderwTiters,  who  are   prefurfied  to  follow  tb< 

•  firft*  How  then  do  Watjonr  and  Sntll  underwrite 
the  (hip  in  queftion  ?  Without  knowing  whether 
•iho  had  any  force  at  alL    "^bat  prove*  theriflt 

•  '■ '^was^equal  to  a  (hip  of  no  vforce  at  all ;  and  th^ 

'        premium  was  a  vaft'one;  eight  guineas.    S^ 

much  therefore  for  thofe  two  cafesi     The  third 

cafe  is  that  o(  Ex»er^  who-  faw  the  inftruftions^ 

»     W:ith  ihe  reprefentation,  which  they  contained 

Did  the  number  of  guns  induce  him  •'o  under- 

•  ;  write' tlic  policy?  If  it  did,  he  would  have  faidi 

•  put 
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put  them  into  the  policy ;  warrant  that  the  (hip 
Ihall  depart  with  12  guns»  and  20  men.  Whereas 
be  doe9  no  fuch  thing,  but  takes  the  fame  pre* 
mium,  vthich,  fyas/on  znd  Sneil  did,  who  had  no 
notice  of  her  having  any  force.     What  does  that 
prove  ?  That  he  is  paid  and  receives  a  prennium, 
as  if  it  were  a  (hip  of  no  force  at  all.   ,The  re- 
prefentation  aniounts  to  no  more  than  this,  I  tell 
you  what,  the  force  will  be,  becaufe  it  is  fo  much 
the  better  for  you.     There  is  no  fraud  in  it,  be- 
caufe  it- is  a  i^eprefcnucion  only  of  what,  in  the 
then  ftate  of  the  ihip,  they  thought  would  be  the 
truth.    And  in  real  truth,  the  ihip  failed  with  a 
larger  force.;  fof  (bo  had  nine  carriage  guns  and 
Gx  fwivels.     The  underwriters  therefore  had  the 
advantage  by  the  dif&rencc.    There  was  no  (li- 
puiation  about  what  the  weight  of  metal  would 
be.   All  the  witneiTes  fay,  that  (be  had  more  force 
fhan  if  (he  had  had.  12  carriage  guns,  in  point  of 
ftrength,  of  oonvenience,  and  for  the  purpofe  of 
re(iftance.     The  fupercargo  in   particular  fays, 
"  h^  infured  the  fame. Ihip  and  (he  fame  voyage, 
^  for  the  fame  premium,  without  faying  a  (ylla- 
'*  ble  about  the  force. ''  Why  then  it  was  a  matter 
proper  for  the  jury  to  fay,  whether  the  reprefenta- 
cion  was  fal(e,  or  whether  it  was  in  fa6l:an  infu- 
ranee  as  of  a  (hip  without  force.     They  have  de- 
termined, and  I  think  very  rightly,,  that  it  was  an 
infurance  without  force.     Ewer  makes  an  objec-- 
tion,  that  the  reprcfentation  ought  to  be  con- 
fidered  as  inferted  in  the  policy ;  but  the  anfwer 
to  that  is,  he  has  determined  whether  it  fhould  be 
iaferted  in  the  policy  or  not,  by  not  inferting  it 
jiimielf.     There  is  a  great  difference,  whether  it 
(hall  be  conddered  as  a  fraud.    *But  it  would  be 
very  dj^ngerous  to  permit  all  collateral  reprefen* 
cations  to  be  put  into  the  policy.     I  am  extreme- 
ly ^ad  to  hear  that  a  great  many  of  the  under- 
writers have  paid*     Mr.  Thorntcn  h4s  paid,  who 
was  the  firft  peribn  that  faw  the  inilrudions.  Shall 
the  reft  rcfufe  thea?.  As  toJFat/bn.^nd  S Nelly 

0^2  they 
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they  have  no  pretence  to  refufe  ;  for  there  is  not 
a  colour  for  the  objcftion  made  by  them.  As  to 
Ewer^  we  are  ail  fatisfied  with  the  determination 
of  the  jury  againft  him.  Therefore  the  rule  for 
a  new  trial  mud  be  difcharged. 

iV^  B.  On  the  Monday  following,  Mr.  Daven- 
port  faid,  he  was  defired  by  the  underwriters  to 
a(k,  whether  it  was  the  opinion  of  the  court,  that 
to  make  written  inftrudions  valid  and  bind- 
ing as  a  warranty,  they  muft  be  inferted  in  the 
policy.  Lord  Mansfield  anfweredj  that  moft  un« 
doubtedly  that  was  the  opinion  of  the  court: 
If  a  man  warrant  that  a  (hip  (hail  depart  with  12 
guns,  and  it  depart  with  lo  only,  it  is  contrary  to 
the  condition  of  the  policy. 

From  the  judgment  pronounced  in  the  cauft 
juft  (lated,  we  learn  the  difference  between  a  war- 
ranty and  a  rcprcfentation  :  we  learn  alfo,  that  t 
performance  in  fubftance  will  fatisfy  a  conditioa 
cxpreffcd  in  a  reprelentation ;  but  that  nothing 
ekcept  a  ftridk  and  literal  compliance  will  fulfil  the 
terms  of  the  former:  and  we  aMb  are  inflruAed  in 
the  whole  doctrine  of  reprefentation,  as  far  as  it 
afftrds  the  contract  of  infurance.  The  pofitions 
advanced  in  the  above  cafe  were  fo  fatisfadory, 
that  they  have  been  adopted,  as  the  ground  of  di- 
redion  to  juries,  upon  all  queftions  of  rcprcfenta- 
tion i  and  have  been  followed  by  the  court, 
whenever  points  of  that  nature  have  come  before 
them  for  judgment. 
Biz«  V.  This  was  an  adUon  on  a  policy  of  infurance  on 

Fletcher.  ^^^  jj^jp  Camatic  Eafi  Indiaman^  "  at  and  from 
EafteTrem  "  ^^''^  L'OrieKt,  to  the  iHcs  xy(  France  and  Bour- 
1779, 2it  "  ^^f^^  and  to  ail  or  any  ports  or  places  where, 
Guildhall,  "  and  whatfoever,  in  the  Eaft  Indies,  Cbina^  Per* 
Doug.  Kcp.  cc  ji^^  Qr  clfcwhere,  beyond  the  Cape  of  GoodH9pe, 
*7*-  *'  from  place  to  pkce;   and  during  the  (hip's 

*'  (lay  and  trade,  backwards  and  forwards,  at  aB 
"  ports,  and  places,  and  until  her  fafe  arrival 
"  back  at  her  laft  port  of  difcharge  in  France'* 
But  at  the  fame  time  that  this  policy  was  fub- 
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fcribcd,  there  was  a  (Kp  of  paper  wafercd  to  it, 
and  fhewn  to  the  underwriters,  on  which  was 
written  the  following  reprefentation  :  "  The  Ihip 
"  has  had  a  complete  repair,  and  is  now  a  fine 
**  and  good  veffel,  three  decks.  Intends  to  fail 
in  September  or  OSfober  next  (1776).  Is  to  go 
to  Madeira^  the  iflcs  of  France^  PonScberry^ 
"  Qfina^  the  ifles  of  France^  and  IJ  Orient'* 

The  .fhip  did  not  fail  till  the  6tb  of  December 
1776,  and  did  not  reach  Pondicberrj  till  the  a3d 
of  July  1777.  She  continued  there  till  the  ajd 
of  ^ir^i(/?  following,  when,  inftead  of  proceeding 
to  Cbinay  fhe  failed  for  Bengal y  where  having 
pafTed  the  winter  and  uxulergone  conHderable 
rq)airs,  (he  failed  fron)  thence  early  in  the  year 
1778,  (being  the  fecond  Ihip  that  left  the  Gan^ 
ges)  returned  to  Pondicberry  ;  and  after  taking  in 
a  homeward  bound  cargo  at  that  place,  proceed^ 
ed  in  her  voyage  back  to  U Orient j  but  was  taken 
in  OSeber  in  that  year,  by  the  Mentor  privateer. 
The  ufual  time,  in  which  the  direft  voyage  be- 
tween Pondicberry  find' Bengal  is  performed,  is  fix 
or  feven  days;  but  the  Carnatic  was  abo4U  fiii 
weeks  in  going  to  Bengal,  and  two  months  on  the 
way  back  from  thence  to  Pondicberry.  Both  go- 
ing and  returning,  Ihe  either  touched  at,  or  lay 
off  Madras  J  Mqfulipatam,  l^ijigapatatn  and  Tanon^ 
and  took  in  goods  at  all  thofe  places. 

It  was  contended  in  this  caufe  at  the  trial,  that 
the  reprefentatior)  accompanying  the  policy  re- 
ftraincd  the  voyage  to  the  limits  therein  fpecified. 
They  produced  fpme  letters  from  the  owners  to 
their  correfpondents,  one  of  which'  w^  to  the 
following  effeft :  *^  We  doubt  not,  but  on  ac- 
count of  the  ftorm,  the  Qiip  will  be  forced  ro 
go  to  Bengal  to  be  laid  down,  which  cannot  be 
done  at  Pondicberry ;  in  which  cafe,  our  cap- 
tain will  have  entered  a  protett,  which  we  will 
"  forward  in  time  to  you."  In  a  fubfequent  let- 
ter, they  fay  nothing  of  the  ftorm  or  leak ;  but 
mention  a  different  caufe  for  the  ihip's  going  t6 

Q^  3  Bengat 
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Bengal.  Thcfc  letters,  it  was  faid,  raifed  a  pres 
fumption,  that  the  neceflitf  of  going  to  Bengal 
was  merdy  a  pretence  devifed  after  the  capture, 
and  when  the  infured  began  to  apprehend  that 
the  words  of  the  policy  would  not'  cover  a  voyagt 
to  that  place. 

Lord  Man^eld  told  the  jury,  that  the  firft 
queftiortr  J«^a<,  whether  the  policy  was  void,  oft 
account-^  fef  mifreprcfentation.  Now'  there  is  an 
cffentialidiffcrence  between  a  warranty,  and  a  re*- 
prefcntatioh.'  The  warranty  is  apart  of  the  con* 
tradl :  arllk  defcribed  in  the  policy  is  part  of  the 
contraft.  '-^here  can  be  no  warranty  by  any  coK 
lateral  repifefentation.  The  ground,  on  which  a 
reprefentatioh  afFefts  a  policy,  is  fraud.  The  re* 
prefcntatioh  mud  be  fraudulent,  that  is,  it  muft 
be  falfe  and  -lYiaterial  in  refpe£t  to  the  rifk  to  be 
run.  All  'riiks  are  governed  by  the  nature  di 
them ;  antl  the  premiunri  is  governed  by  the  ri(k« 
Where  areprefentation  accompanies  an  inftrument, 
it  fays,  "I  will  have  this  uhderfliood  as  tny  firc- 
"  fent  intention  i  but  I  will'have  it  in  my  power  t* 
*'  vary  it;"  The  great  queftion  in  this  caufe  is^ 
whether  the  reprefentation  was  falfe,  and  that  in 
a  material  inftance.  Fraud  is  found  out  by  the 
materiality  of  the  point  it  is  charged  in.  It  is  to 
be  confidered  then,  whether  they  had  really  a 
view  of  going  to  Chinas  A  witnefs  has  proved 
that  the. difference  of  infurancc  is  oncperceni.  on 
going  to  Bengal,  and  not  to  China.  If  you  think 
tliat  this  was  a  rriifreprefentation  to  avoid  paying 
the  one  per  cent,  you  will  find  for  the  defendant. 
But  if  yxki  -are  fatisfied  that  the  real  intention,  at 
the  time  of  the  reprefentation,  was  to  go  to 
China]  the  plaintiff  will  be  entitled  to  your  ver* 
di6l :  for  the  infured  may  change  his  intendoil; 
go  to  Bengal^  and  yet  be  prote&ed  by  the  policy, 
which  clearly  admits  of  that  voyage,  and  muft  ht 
underft^bd  by  both  parties  in  a  greater  latitude 
than  the  feprefcntation,  being  exprefled  in  diffe* 
rent  and  much  more  comprebeikive  terms.  lU 
3  upon 
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upon  the  whole  evidence^  you  (bail  be  of  opiniofij 
that  no  iraud  was  intended,  and  that  the  variance 
between  th^  intended  voyage,  as  defcribed  in  the 
flip  of  p^per,  and  the  adual  voyage  as  perfprmed, 
did  noc  iend  to  increale  the  rifle  to. the  undef- 
wricersj  this  Jlif  of  paper  being  only  a  reprejenta- 
tiw^  you  iTKift  find  for  the  plaintiff.     The  iury 
founds  yerdid  accordingly.     And  although  in 
feverd  caufes  upon  the  fame  fliip,  new  trials  were  ' 
moved  for,  and  graqted  \  yet  in  this,  which  w^s 
the  ooly  caufe,  in  which  there  was  a  reprefenta-  Vide.  Doag 
tion,  the  vcrdid  was  acquiefced  in,  and  np  mo-  i^«?p-  27 »• 
xioo  refpe&ing  it  ?ver  >vas  m^id^^ 

In  the  outfet  qf  this  chaptcri  we  tpok  notice  ,  . 
of  a  very  material  rule  refpcding  naifreprefcnta- 
doo ;  pnd  which  it  ncr^  becomes  neceffary  to  re- 
peat.    If  a  reprefentation  be  made  .to  the  under^, 
writer  of  any  circumftance,  which  wa5]falf^,,thi^, 
if  it  be  in  a  material  point,  fliall  vacate  the  po- 
licy, ancUannul  the  contra£^,  although  it  happen  .  .    ,. 
by  miftake,  find  without  any  fraudulent  inten- 
tion, or  improper  motive  on  tl^e  part  of  the  in-.   . 
fured.   We  alfo  ft.ated  -the  principle,  on  which,  in  3  Burr.  1909, 
fuch  a  cafe,  the  contraft  is  held  to  be  void  :  be- 
caufe  the  tnfurer  is  led  into  error,  and  computes 
his  ri(k  upon  ciroumftances  not  foupded  jn  fadl ; 
by  which  OKans,.  the  riflcajdually  run  is  diffcrcrjt   . \ 
from  that  intended  to  be  run,  at  the  time  the    / 
contraf):  is  made.     On  this  ground  it  is,  that  the 
<:o0tra<9:  is  as  much  at  an  end,  as  if  there  Jiad 
been  a  wilfui  and  falfe  allegation,  or  an  undue 
concealment  of  ^circumftances.      Tb^    do6lrinc 
here  meant  to  be  advanced  will  be  better  unde^- 
ftood,  and  more  fully  iliuftrated,  by  attention  io 
the  following  x^^fe. 

It  was.  an  adlion  qn  a  policy  of  infurance  on  the  Macdowall 
Alp,  **  the  Mi^ry  and  Hannd)^  from  New  York  "L  ^'^^^^'*- 
to  Pbiladeiphiar    At  the  time  when  the  infurance  ^"^.  247. 
.was  made,  which  was  in  London^  on  the  3Gth  of 
Jatmary^  the  broker  reprefented  the  fituation  of 
jhe  flup  to  the  underwriter  as  follows :  ^'  The 

0^4  "  Mary 
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Mary  and  Hannah,  a  tight  vcflel,  failed  wicfi 
fevcrral  armed  (hips,  and  was  feen  fafe  in  the 
Delaware  on  the  i\th  of  December y  by  a  (hip 
**  which  arrived  at  New  Tork.'*  In  faift  the  Ibip 
was  loft  on  the  gfb  of  December,  by  running 
again  ft  a  cbevaux  defri/e,  placed  acrofs  the  river. 
The  caufe  came  on  to  be  tried  before  Lord  Mans- 
field at  Guildhall.  The  defence  was  founded  on 
the  mifrcprcfentation  as  to  the  time  when  the  (hip 
was  feen ;  and  the  reprefentation  and  the  day  of 
the  lofs  being  proved,  the  jury  found  for  the  de- 
fendant. A  rule  was  obtained  on  the  part  of  the 
plaintiff*,  calling  upon  the  defendant  to  fhew 
caufe  why  there  fhould  not  be  a  new  trial.  After 
argument  at  the  bar. 

Lord  Mansfield  faid :  The  diftinftion  between 

a  warranty  and  a  reprefentation  is  perfeftly  well 

fettled.     A  reprefentation  muft  be  fair  and  true. 

It  (hould  be  true  as  to  all  that  the  infured  knows; 

and,   if  hcreprcfents  fafts  to  the  underwriter, 

without  knowing  the  truth,    he  takes  the  rifk 

upon  himfelf.     But  the  difference  between  the 

faA  as  it  turns  out,  and  as  repreiented,  muft  be 

material.     The  cafe  of  the  Julius  Cajar  was  very 

Vide  ante      different  from  this.     The  fliip   there  was  only 

the  Cafe  of    fitting  out,  when  the  infurance  was  made.     No 

^wfon  V.      g^^^^  ^Qj.  j^^j^  ^^j,^  pyj  ^^  board.   It  was  only  faid, 

^  ^  ^"  what  was  meant  to  be  done  \  and  what  was  done, 
though  different,  was  as  advantageous,  or  more  fo, 
than  what  had  been  reprefented.  There  was  no  evi- 
dence oi  aEtual  fraud  in  the  prefent  cafe,  and  no 
queftioh  of  that  fort  feemed  to  be  made.  But 
there  was  a  pofitive  averment,  that  the  ftiip  was 
feen  in  the  Delaware  on  the  itth  of  December. 
The  underwriter  was  deceived  as  to  that  faft, 
and  entered  into  the  contraft  under  that  decep- 
tion. There  was  no  evidence  at  the  trial  when 
fhe  was  feen  in  the  Delaware^  or  in  what  condi- 
tion :  but  fuppofe  the  fact  had  been  explained  in 
the  manner  now  fuggeftcd,  why  did  the  infured 
take  upon  him  to  compute  thcday  of  the  month, 
a  on 
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on  which  fte  had  been  feen  ?  Why  did  he  not 
mention  exactly  what  his  information  was>  and 
leave  the  underwriter  to  make  the  computa- 
tion ?  In  infurances  on  (bips  at  a  great  diftance, 
their  being  fafe  up  to  a  certain  day  is  always 
confidered  as  a  very  important  circumftahce.  I 
amofopinion^that  the  reprefentation  concerning 
the  day  was  material. 

Mr.  Juftice  tVilles. — This  is  certainly  only  a 
reprefentation ;  but,  in  an  infurance  on  {o  ibort 
a  voyage,  it  might  have  made  a  material  diffe- 
rence whether  the  (hip  was  known  to  be  fafe  two 
days  fooner  or  later.  It  ought  to  have  been 
/hewn,  on  the  part  of  the  plaintiffj  that  it  was 
not  material,  but  there  was  no  evidence  that  the 
Ihip  was  met  on  the  9  th,  or  any  other  day.  Th^ 
raatenality  was  proper  for  the  confideration  of 
thc-jury. 

Mr.  Juftice  JJbburJi. — The  diftiii£bion,  which 
the  court  has  made  in  the  cafes  on  the  Julius 
Cajavy  and  ibme  others,  between  a  reprefenta- 
tion, and  a  warranty,  is  extremely  juft.  There 
is  no  imputation  of  fraud  in  this  cafe ;  but  the  in* 
fured  Ihould  have  been  more  cautious.  In  th(* 
fonner  cafes,  the  reprefentation  was  of  what  was 
intended ;  here  it  was  of  a  fa£t  ftated  as  haviiig 
happened,  within  the  knowledge  of  the  infurcd^ 
He  fhould  have  made  the  reprefentation  in  the 
fame  words,  in  which  the  intelligence  is  faid  to 
have  been  communicated  to  him.  * 

Mr.  Juftice  Buller. — We  cannot  fay  the  difife- 
rcnce  of  the  day  was  not  material.  The  (zhxy 
of  the  ihip  is  the  mbft  material  fa£fc  of  any,  in 
cafes  of  mfurance.  The  plaintiff  admits,  that 
the  place  where  flie  was  met  in  fafety,  was  mate* 
rial.  Why  was  not  the  time  equally  fo  ?  There 
was  no  intentional  deceit^  and  it  is  perhaps  unfor- 
tunate that  the  infured  mzdt  the  tnijlahi  but  I 
think  the  verdift  right. 

The  rule  for  a  new  trial  was  accordingly  dit    . 
charged. 

A  fimilar 
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Shirley  ▼.  A  iicniiar  decifion    was  made  by  the   fame 

Wiikinfon.     karncd  iudg£s  at  a  period  fubfci^iKat  to  ch^t  of 
J;^^'"^;    ike  c«f€  'ofALgcJ^wuIl  and  Frajer. 
Doa    Rep.        (ipoti  a*  motion  for  a  ncv  trial.  Lord  Mfinsfeli, 
ad  edit,  293.  and  the  reft  of  tbe  cocirc,  were  clearly  of  q)inioD, 

that  if  the  broker^  ac  the  time  when,  the  policy  is 
tffii&tA^  if\  repr^ienting  t»  the  underwriter  the 
ftate  of  the  ihip,  and  the  Jaft  intcllig^nGe  coa* 
cerning  her,  does  not  di(clo(e  che  whole^  (ukI 
whiic  he  c^ceals  jQiaH  appear  material  to  the  jury^ 
they  ought  iCo.  find  for  the  underwriter,  the  coa- 
tra6t  iniuch  cafe  being  void  ^  although  the  am- . 
ceaimefk  (hould  have  been  iaxstenty  the  /ads  not 
tnentioaed  having  speared  immaUrial  to  the 
broker, ,  and  having  not  been  cgoimunicated 
merely  on  that  account. 

But  as  has  been  faid  fBcfore^  and  as  idil  ai>- 
pear  from  the  cafes  already  cited^  in  order  to  tI-] 
tiate  the  contrad,  the  thing  concealed  oiuft  he' 
maUrialp  it  muft  be/bme/affj  and  not  inere^  s 
^ippoiition  or  fpecidatioR  of  dicinfiired  ^  aR<t  the 
underwriter  muft  take  advantage  of  any  roifre- 
prelentation  the  firft  opportunity,   otherwiie  he 
will  not  be  i^Uowed  to  claim  any  benefit  Iron)  t 
at  a  future  period.     If  tfaercifore  theinfured  mere- 
iy  reprefent  that  he  ixfeRs  a  .thing  to.  be  donc;^ 
the  contract  will  not  be  void,  although  the  event 
Should  UKA  out  very  diiferent  from  his  expec- 
tation, f. 
Barber  v.  Thus  upon  ^  motlon  for  »a  new  trial,  one 

Fletcher.  the  grounds  ftated  tp  induce  the  court  to  grant  it 
Doug.  292.  ^j|g^  that  fince  the  trkl,  amMiierial  wprcfentatioiw 
which  had  been  made  to  SbtUbrid^  thci  firft  undcr^ 
wricer  upon  the  pplicy,.  and  which  turned  out 
be  faife,  had  been  difcovered.  ShuUrid  made  as 
affidavit,  by^  wl;uch,>it^appcared>  that  when  he 
fvgned  the  policy  m  Marti  1778,  the  broker  vtf; 
getting  ifveral  others,  on  other  (hips,  fubferibed 
at  the  fame  time,  all  belonging  to  the  fame 
owner,  and  faid,  4^aking  of  dhem  all — ^^  which 
"  veffcls  arc  e^peSled  to  leave  the  coaft  of  /^fric^ 
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*'  in  November  or  Decemhry  1777."  In  trutK, 
die  vefiel  in  queftion  had  failed  in  Mdy^  1777, 
znd  Sbultred  fmoTCy  that^  if  he  had  known  that 
circtrmftance^  he  would  not  have  figncd..  There 
had  been  anions  brought  againft  all,  the  t^nder-r 
writers  on  the  policy,  except  Sbulhred, 

Lord  Mmnsfield. — It  has  certainly'  b^en  deter- 
mined in  a  variety  of  caies^  that  a  reprefentation 
to  the  firft  underwriter  extends  to  the  others. 
But  und^r  what  cirdumftances  has  the  defendanc 
gone  to  trial  in  this  cafe  f  He  certainly  knew 
what  had  been  reprefented  to  hindfelf.  h^t  was 
acquainted  with  Shulhred,  and  had  an  opportu^ 
liity  of  aiking  before  the  trial  what  had  been  re*- 
prdcnted  to  bim.  If  therefore  this  evidence  16 
new,  it  is  owing  to  his  own  negUgence.  Biit  the 
reprefentation  is  not  material }  it  was  only  zn^ex^ 
fi8ali(m^  and  the  underwriters  did  not  enquire 
into  the  ground  of  the  expedation,  Tlvis  was 
iying  by  till  after  a  trial,  in  order  to  make  an  ob«r 
jeSion  if  the  verdift  (hould  be  for  the  plaintiff! 
The  rule  was  difcharged. 

There  is  another  rule  upon  this,  fubjeft,  which 
k  is  material  particularly  to  mention ;  although 
it  may  be  colleded  from  almoft  all  the  cafesi,  that 
have  already  been  quoted :  and  it  h  ap^icable 
to  each  of  the  three  branches,  into  which  this 
chapter  has  been  divided.  Wherever  there  has 
been  an  allegation  of  a  falllibod,  a  conceahnent 
of  circumftances,  or  a  mifreprefcntatiQn,  it  it, 
immaterial,  whether  fuch  allegation  or  conceal- 
ment be  the  adt  of  the  pcrfon  himfeif  who  is  in*- 
tenefted,  or  of  his  agent;  for  iii  either  cafe,  the 
tontra6):  is  founded  in  deception,  and  the  policy 
is  confequently  void.  The  reafon  of  this  rule '/i^  . 
nothing  more  than  that,  which  the  law  of  Eng^ 
Und  has  for  general  convenience  adopted^  Ml 
treating  of  the  relation  between  matter  and  (er« 
vant ;  declaring,  that  the  mafter  muft  always  ht 
reiponfible  for  the  ad  of  his  lervant,  if  done  by 
his  exfr^fs  or  fV»[^/W  command,     k  would  indeed 
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be  of  vriy  mifchicvous  confequcncc,  if  a  man 
might  Iheher  himiclf  from  refponfibility  of  any 
kind,  by  throwing  the  blame  upon  his  agent :  it 
would  be  to  allow  him  to  contradi£b  a  maxim  of 
law,  which  fays,  that  no  man  (hall  be  buffered  to 
make  any  advantage  of  his  own  wrong :  and 
ifould  overturn  that  wife  principle  of  equity,  that 
when  one  of  two  innocent  perfons  (for  the  maftcr 
may  without  danger  to  the  argument  be  fup- 
pofed  innocent)  muft  foffer  by  the  fraud  or  dc- 
gligence  of  a  thirds  he,  who  gave  credit  to  that 
diird  perfon,  ihalLbear  the  confequences  arifing 
from  the  confidence  fb  repofed.  If  this  be  true, 
and  it  cannot  be  4fnie^>  of  contra£bs  in  general, 
it  muft  alfo  be  admitted  in  thofe  of  infurance, 
where  from  the  very  nature  of  the  cafe,  the  bufi- 
nefs  is  feldom  tranfadled  by  the  parties  them- 
felves ;  but  is  moft  commonly  eflfeded  by  the  in- 
.terpofition  of  agents  or  brokers.  The  couns  of 
juilice  have  accordingly  held,  that  any  fraud  in 
the  agent  of  the  infured  vitiate^  and  annuls  the  con- 
tra(ft,  as  much  as  diredt  fraud  in  theihfured  himfelf: 
and  this,  although  the  a6t  cannot  be  traced  at  all 
CO  the  owner  of  the  property ;  or  even  though  he 
ihould  be  perfectly  innocent. 

In  a  cafe  before  the  Houfe  of  Lords,  fo  late  ai 
the  year  1785,  this  doflcine  was  confirmed,  it 
came  before  the  houfe  on  an  appeal  from  the 
H^oFlords  Court  of  Scflions  in  Scotland,  which  had  deter* 
iet.Apr.s/  mined  in  favour  of  the  refpondenrs,  the  under- 
writers. The  cafe  was  fliortly  this  :  a  man  hav* 
ing  arrived  at  Greenocky  knowing  of  the  lofs  of 
the  ihip  infured,  and  meeting  a  friend  and  intit 
mate  acquaintance  of  the  infured,  and  a  partner 
.with  him  in  fome  other  adventures,  conimuai- 
cated  the  intelligence  of  the  lofs  of  the  (hip  to 
him,  who  defired  it  might  he  concealed.  The  fame 
day,  as  appeared  by  the  evidence,  the  perfon, 
who  had  received  this  information,  held  a  con- 
vcrfation  with  the  plaintiff's  clerk,  who  made 
this  depofuion,  *^  thit  neither  at  that  time,  nor 
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^^  atanyother  dtneof  the  faid  day^  had  he  any  con^ 
"  verfation  whatever  with  the  iaid  Mr.  Siwg^  or 
*  meflage  frotn  him,  either  in  writingor  otherwiict 
"relative  to  the  P^ggy^  (ihe  (hip  mfured)  nor 
**  did  he  get  itny  bint  from  him,  or  any  other 
*'  perfon,  relative  to  the  making  infurance  upon 
•*  her,  further  than  the  faid  Mr.  Boog^s  €ijking  the  dc^ 
"  fonent  if  ke  knew  whether  there  was  any  in/k- 
"  ranee  made  upon  her,  and  if  there  was  any  ac- 
•*  count  of  her."  After  this  con  verfation,  the 
plaintiflf  defired  the  clerk  to  write  to  get  an  infu^ 
rince  efie^ted,  which  he  did,  without  dating  a 
word,  (at  leaft  it  did  not  appear  that  he  had  Hated 
any)  of  this  converfation  to  his  mafter.  Upon 
the  whole  o£  the  evidence  in  this  caufe,  although 
it  did  not  appear  by  any  dcpofition  that  the 
ptaintiflT  knew  of  the  lofs  of  the  ihip,  at  the  time 
he  made  the  infurance,  the  Lords  of  Seflion  de« 
creed,  *^  that  the  infurance  made  by  the  plain- 
''  tiff  would  not  have  been  made,  if  the  brigan- 
"  tine  Henrietta  had  not  arrived  in  the  road  of 
^  Greenoek  the  day  preceding,  and  brought  in- 

i  **  teliigence  that  the  (hip  Peggy  was  taken  j  ahd 

I  *'  therefore  that  the  policy  was  void."      The 
Houie  of  Lords  confirmed  this  decree. 
In  the  deci  (ions  of  the  Houfc  of  Lords,  the  rcaibns 

•  of  the  judgment  never  appear;  and  even  when  the 
learned  judges  givetheir  opinions  upon  any  cau(e 
then  depending  inthat  houfe,  autiientic  reports 

;  of  them  are  not  ea{]ly  obtained  :  the  con(equence 
of  this  is,  that  one  is  frequently  left  to  conjedur^, 

I  upon  what  grounds  the  decree  was  pronounced. 

:  If  we  may  be  allowed  to  conjefture  upon  the  cafe 
i^  Stewart  y.  Dunhpi  \t  (hould  feem,  that  as  no 
dine&  or  po(itive  aft  of  knowledge  was  brought 
home  to  the  plaintiff  himfelf,  the  converfation, 
which  the  clerk  had  with  Mr.  Boog^  was  held  to 
be  a  fufficient  proof,  that  the  lofs  was  known  to 
him,  at  the  time  he  wrote  the  letter,  at  the  de- 
(ireofthe  plaintiff,  ordering  the  infurance.  If 
known  to  the  clerk,  the  aft  of  the  agent  in  fuch  a 
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Cftfe  becomes  the  aA  of  the  principal ;  bccauit 
the  la^,  upon  general  n^(bn9  of  policy>  will  pre- 
fume,  that  the  principal^muft  know  whatever  has 
contie  to  the  knowledge  pf  the.  agent. 

But  in  the  end  of  the  fame  year,  a  caffwss  de- 
cided in  the  King's  Bench,  exprefsly  uponlhe  point 
of  fraud  in  the  agent ;  for  it  appelired  that  the  in* 
fured  was  not  guilty  of  any  improper  condud  in 
the  tranfaftion.  In  that  ca(e»  the  cTrcumftaAces 
were  numerous  ;  and  the  judges  gave  their  ^* 
liions /eriatim  upoh  the  queftion* 

It  was  an  adibn  on  a  policy  of  infurance  for 
no/,  underwritten  by  the  defendant  on  ]he  aifi 
o( Sefiemhr,  ijifif  at  fix  guinca^^^^r?^.  on  s 
cargo  of  oats  on  board  the  {hip  Jajfpb^  lo^  or  not 
loft,  at  and  from  Hartlahd  to  Portfii$outb%  hcmvir 
ning  the  adventure  from  the  loading  thereof  on 
board  the  faid  fhip  at  lUrtland^  T^e  d^efendant 
pleaded  the  general  iflue»  and  paid  the  premium 
into  court.  This  caufc  came  pn  tq  be  cried  be* 
Tore  Mr.  Juftice  BulUr  at  GuiUMh  wKen  avcr- 
dift'was  found  for  the  plaintiff^  fubjeft  to  the 
Opinion  of  the  court  iippn  theToUowiag  cafe : 

That  on  the  27th  of  July^^i^Hy  IVilHam  Bub- 
docky  of  Pool,  agent  for  the  plaintiff^  contraAe4 
with  Richard  Thomas  of  Harilmd,  a  com  fader, 
for  the  purchafe  of  500  quarters  of  oats,  to  be 
eonfigned  to  ff^illiam  Fuller  at  Portfmcuib,  on 
plaintifTs  account  s  and  defined  Thomas  to  fend  u> 
him  (Bundock)  a' bill  of  lading  and  iavoicej  and 
iklfo  a^likc  bill  of  lading  and  invoice  to*  the  plain* 
tifF  at  Mr.  Piper's  at  the  To%0er,  Lmd^n^  Tha 
in  purfuance  thereof,  l^om^s  (hipped  the  oats  oa 
board  the  fhip  infured,  which  failed  from  UartUMd 
§n  the  1 6tb  ofStpiember,  1782,  and  was  lofl:  tbejum 
day  off  the  pier  oiHartland.  That  on  tbe  1  Sib  ^ 
September  1782,  ^bomas  wrote  the  two  following 
letters  to  William  Bundoek^\vA  to  Fiftar. 
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To   Mr,  Wllitf  AM    BUHDOCK, 

HartIand,Sep(.  i6th  lySa. 

Iff         ^.  '  ■      •    ". 

This  moraing  I  loaded  the  Je/spb  with  175 
quarters  of  oats  to  the  zddrefiofjf^iliiam  Fuller^ 
Portfmoutbf  and  the  fioof  Jailed  immdialelj}  but  I 
am  afraid  the  wind  is^-coinine  to^the  weft  ward, 
and  will  force  her*  baclf.  1  have  Tent  a  bill  of 
loadhlgy^and  a  fetter  by  the*  mafter  to  Mr,  FzlUri 
and  alfo  a  bill  of  loading  and  advice  to  Mr.  FiJUr^ 
that  hi  fk^y  infuH^  if  he  likes^  as  the  equinox  U 
flcar,  fc?^.  R.  THOMAS. 

To  CvTHBEUT   FUHE&>  Efq) 

BartlMd^  8^t.  i^th^  X'llU 
Sir, 

Byan  ord^r  from  Mr.  Wiiliam  BunJoehof  Fvol^ 
I  (hipped  this  day  on  board  the  J^/epbf  which  ioi^ 
mediately  failed  for  Port/moatb^  a  cargo  of  oat>i  ^ 
under  \  and  by  the  fame  order,  a4  tveU  as  tbe  order 
Qi  Thomas  Fitzherbertt  Efq.  I  took  the  liberty 
'f  of  drawing  on  you  at  -three  days  fight,  in  favour 
of  Mcflrs.  Scott  and  fViUe^^  or  order,  106/.  to  be 
placed  to  the  account  oi  Tbomas  Fitzberl?ert^  Efq. 
/  wijb  the  iffbole  fafe  to  band,  and  expert  another 
veflel  to  be  loaded  this  week,  wcatherpefmitting : 
this  evening  appears  ftornny.         R.  THOMAS. 

Then  follows  the  bill  of  lading.  The  cafe  further 
dates,  that  about  fix  or  /even  o'clock  of  the 
evening  of  the  \bth  of  JJcptembcr,  Thomas 
beard  a  report  that  the  Jbip  was  on  Jhore ; 
end  at  fix  ii* clock  in  the  morning  of  the  i^tb^ 
be  knew  the  Jbip  was  loft.  'Ihat  the  mode  of 
fending  letters  from  Hartland  to  London^  is  as  fol- 
lows; she  letters  are  coUcfted  by  a  private  hand 
about  one  or  two  o'clock  of  the  day,  on  which  the 
|H)ft  fcts  out  from  Biddeford,  from  which  place  it- 
goes  about  nine  b'dock  in  the  evening.  That 
the  16th  of  September  was  not  a  poft  day;  and 
the  above  letters  did'  not  leave  Hartland  till  one 
iUock  in  the  afternoon  of  tbt  ipb^  which  was  the 
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poft  day  from  Biddefcrd  to  London :  and  the  lef^ 
ters  which  went  from  Biddeford  by  d)e  poft  of 
that  Cfrening,  were  received  in  London  on  the 
aoth  of  September.  That  on  the  1 9th»  the  plain- 
tiflP  wrote  the  following  letter  to  Fijber. 

Stuhb'Lodge^  Port/moutb,  Sept.  igtb,  1782. 
Dear  Fijber, 
My  correfpondenti  Mr.  Bundock,  having  in^ 
formed  me^  that  he  has  fent  two  floops  to  Hart- 
land  in  Devonjbire,  to  load  o^ts  on  my  account 
and  riflcj  I  beg  the  favour  of  you  to  infure  my  a-^ 
mount  of  the  cargoes  to  Port/mouthy  as  foon  as 
the  bills  are  fent  you.       T.  FITZHERBERT. 

That  the  laft  mentioned  letter^  together  with 
the  former  from  Thomas,  dated  September,  i6th, 
were  received  by  Fijber  in  London,  on  the  aoth  of 
September-,  and  he  thereupon  direded  the  infu* 
ranee  in  queftion  to  be  effected  :  that  on  the  2 1  ft. 
defendant  fubfcribed  the  policy.  Upon  this 
cafe,  after  argument  at  the  bar. 

Lord  Mansfield  faid :  this  policy  is  effefied  bj 
mlfreprefentation,  and  that  mifreprefcntation  a- 
rifes  from  the  proper  agent  of  the  plaintiff,  who 
gives  the  intelligence.  Now  whether  this  hap- 
pened by  fraud  or  negligence,  it  makes  no  dif* 
Terence ;  for  in  either  cafe,  the  policy  is  void.  As 
to  the  mifrcprefentation,  the  underwriter  was 
warranted  on  the  information  of  the  agent,  to 
take  for  granted,  that  the  fhip  was  fafe  at  la  or  f 
o^cIock  of  the  1 7th  of  September ;  for  the  agent 
gives  an  account  of  the  fhip  being  loaded,  and 
fays,  "  I  wifh  the  whole  fafe  to  hand/*  Then 
there  was  ftrong  ground  to  believe  on  his  letter, 
that  the  was  fafe  when  the  poft  came  away;  and 
the  poft  mark  fhews  the  day  when  the  letters 
were  fent.  How  does  this  mifrcprefentation 
come  ?  Why  from  Thomas,  who  writes  to  Fijber, 
and  gives  him  notice  of  the  (hip's  failing,  on  pur- 
pofe  that  he  may  infure ,  for  fo  he  fays  exprefsly 
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in  his  letter  to  BunJock.  He  was  boncfl  at  the 
time  he  wrote  the  letter;  but  on  the  i6th^  at 
night,  he  hears  that  the  (hip  has  gone  afhore^ 
and  the  next  morning  he  knew  that  Ihe  was  abfb- 

.  lately  loft.  The  poft  did  not  go  out  till  the  af- 
ternoon of  that  days  ahd  he  had  full  opportunity 
to  lend  an  account  of  the  }ofs*  If  nomas  were 
not  guilty  of  fraud>  at  lead  he  was  guilty  of  grofs 
'negligence :  but  either  way,  if  Thomas  were  pcr- 
feftly  innocent,  this  policy,  being  effe<Sted  by 
mifrepreientatipn,  is  void. 

Mr.  Jufticc  fFilUs* — Tiomas  is  mod  clearly  to 
'be  confidered  as  the  agent  of  the  plaintiff.  He 
fhews  by  his  letter  to  Fi/bir,  that  ho  afts  as  well 
by  the  orders  of  Fit^ber^t  as  pf  Bundo^k.  If 
^n  Thomas  be  the  agent  of  the  plaintifF|  he  is 
moft  certainly  liable  for  his  mifreprefentations ; 
and  in  this  cafe  the  mifreprefentation  is  grofs. 

Mr.  Juftice  AJhhurfi. — On  principles  of  po- 
licy, it  is  neceflaty  that  a  man  fliould  be  anfwer- 
able  for  the  a£b  or  his  a^ent.  It  is  often  difficult 
to  prove  the  privity  ot  knowledge ;  and  there- 
fore the  law  Will  prefun^e,  that  fadlts  known  to  thf 
one,  are  alfo  within  the  knowledge  of  the  other* 
Nor  is  there  any  hardfhip  on  the  plaintiffs  for  if 
this  faft  had  been  known,  the  policy  could  not 
have  been  effedted. 
Mr.  Ju^ftice  Buller.^ln  order  to  (hew,  that 

.ttomas  wvis  not  the  .agent  of  the  plaintiff",  the 
counfel  ha3  aflum^d  a  ^^,  which  is  contrary  to 
the  cafe  $  «fpr  it  i$  faid^  that  the  infurance  was  not 

:  made,  in  confequence  of  Thomas's  letter.  But 
what  is  the  fad  ?  The  plaintiff's  letter  to  FiAer 
deiires  him  to  infure,  as  foon  as  the  bill;  qf  lading 
are  fcnt.  By  whom  were  they  to  be  fent  ?  By 
Thomas ;  then  he  refers  to  Thomas  for  all  the  in- 
formation, and  as  the  foundation  of  the  infu- 
rance. The  pl;upti|F,  I  dfire  fay,  is  inhopent; 
and  fo  is  the  defendant.  But  if  the  plaintiiF 
build  his  information  on  that  of  his  agent,  and 
his  agent  be  guilty  of  a  niifreprcfentation,  the 
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principal  mufl:  fuffer.  It  is  the  common  qucf- 
tion  every  day  at  GuiUbalJ,  when  one  of  two  in- 
nocent pcrfons  mufl:  fufFer  by  the  fraud  or  negli- 
gence of  a  third,  which  of  the  two  gave  CTcdit. 
Jn  this  cafe,  the  plaintiff  tnifted ;  not  the  defen- 
dant :  Thomas  had  very  material  information, 
which  he  did  not  communicate;  the  confequcncc 
of  which  is,  that  the  policy  is  void,  and  the  fof- 
tea  muft  be  delivered  to  the  defendant. 

From  thefe  cafes,  the  principle,  which  wc 
fought  to  cftablifh,.  is*  evident,  viz.  that  whether 
the  fraud  or  mifreprefentation  be  the  aft  of  the 
infured,  or  of  his  agent,  the  policy  is  void,  and 
the  contraft  between  the  parties  is  vacated  and 
annulled. 

To  have  troubled  the  reader  with  all  the  cafes 
that  have  come  to  trial  upon  the  grcTund  of  fraud, 
would  have  fwelled  this  chapter  to  the  fizeof  a 
volume ;  and  at  the  fame  time  would  be  wholly 
unnecefTary,  as  every  cafe  of  fraud  muft  depend 
upon  its  own  circumfl:ances.  .  It  was  thought 
fufficicnt  to  lay  down  the  general  principles, 
which  the  courts  have  adopted  upon  the  fubjeS, 
and  which  are  applicable  to  each  divifion  of  it  as 
ftated  in  the  beginning  of  this  chapter;  and  to 
cite  two  or  three  cafes  under  each  head,  in  order 
to  confirm  and  illudrate  the  pofitions  and  prin- 
ciples advanced. 

But  as  fraud  is  a  charge  of  a  very  fcrious  na- 
ture, materially  afFefting  a  man's  credit,  cha- 
raiber  and  reputation,  the  law  of  England  will 
never  prefume  that  any  one  is  guilty  of  it ;  nor  fet 
afide  a  contraft  on  that  ground,  unlefs  it  ht  fulfy 
and  JatisfaSiorily  proved.  The  confequencc  of 
this  favourable  piefumptron  is,  that  the  burden 
of  proof  lies  upon  the  perfon,  who  wi(hcs  to  avail 
himfelf  of  the  fraudulent  conduft  imputed.  Thus 
if  the  infurtfd  is  fuppofed  to  be  guilty  of  fraud, 
the  proofof  it  falls  upon  the  underwriter;  becaufc 
he  is  the  perfon,  who  is  to  derive  a  benefit  from 
RoccasNot.  fubltantiating  the  charge.  This  is  not  only  the 
S»-  7^-  .  law 
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U'Vf  o(  Englandy  but  the  law  of  common  fenfci 
founded  on  principles  of  equity  and  juftice.     Al- 
though it  has  been  faid^  that  fraud  will  not  be 
prcfumed,  unlefs   it   be  fully  and  fatisfaSiorily 
proved,  it  is  not  intended  to  convey  an  idea,  that 
there  muft  be  a  pqfiiive  and  direS  proof  of  fraud,, 
in  order  to  annul  the  contract.     The  nature  of 
the  thing  itfelf,  which  is  generally  carried  on  in  a 
fecret  and  clandeftine  manner,  does  not  admit  of 
fuch  evidence ;  and  therefore,  if  no  proof  but 
that  of  a6hial  fraud  were  allowed  in  fuch  cafes^ 
much  mifchief  and  villainy  would  enfue,   and 
pafs  with  impunity.     Circumftantial  evidence  is 
all  that  can  be  expeded ;  and  indeed,  all  that  is 
Bcccflary  to  fubftantiate  fuch  a  charge.  The  pre- 
judice entertained  againft  receiving  circumftan- 
tial evidence,  is  carried  to  a  pitch  wholly  inex- 
cufable.     In  the  cafe  before  us,  we  have  already 
Acwn,  it  muft  be  received  j  becaufe  the  nature 
of  the  enquiry  for  the  moft  part  admits  of  no 
other,  and  confequently  it  is  the  beft  poffiblc  evi- 
dence that  can  be  given.     But  taking  it  in  a  more 
general  fcnfe,   a  concurrence  of  circumftances 
(which  wc  muft  always  fuppofe  to  be  properly 
authenticated,   otherwife    they  weigh    nothing) 
forms  a  ftronger  ground  of  belief,  than  pofitivc 
and  direfl:  teftimony  generally  affords  i  efpccially 
when  unconfirmed  by  circumftances.     The  rca- 
fon  of  this  is  obvious  :  a  pofitive  allegation  may 
be  fpunded  in  miftake,  or  what  is  too  common j 
ia  the  perjury  of  the  witnefs  i  but  circumftances 
cannot  lie;  and  a  long  chain  of  well  C9nncfted 
fabricated  circumftances,  requires  an  ingenuity 
and  flcill  rarely  to  be  met  with ;  and  fuch  a  con- 
fiftency  in  thofe  who  come  to  fupport  thofc  cir- 
cumftances by  their  oaths,  as  the  annals  of  our 
courts  of  juftice  can  fcldom  produce.     Bcfidc^^ 
circumftantial  evidence  is  much  more  eafily  dif- 
cufled,  and  much  more  eafily  ton  trad  ifted  by  tef- 
timony, if  falfc ;  than  the  pofitive  and  dircft  al- 
legation of  a  faft,  which,  being  confined  to  thd 
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knowledge  of  an  individual^  cannot  poffibly  be 
the  fubjeft  of  contradidion  founded  merely  on 
prefumption  and  probability. 

Anotner  queflrion  upon  this  fubjedk  remains  to 
be  difcufledj  and  that  is,  whether  the  under- 
writer is  bound  to  return  the  premium,  or  is 
liable  to  an  adtion  for  it,  in  axafe  where  fraud 
has  been  proved  againft  the  infured ;  and  confe- 
quently  where  the  contract  is  void,  and  no  rifle 
Ord.  of  Lew.  has  been  run.     The  ordinances  of  France  declare, 
14.  tit.  Inf.    jj^^j  jf  fraud  be  proved  againft  the  infured,  he 
"  *  ^*'         fliali  be  obliged  to  reftore  to  the  infurer  that, 

which  he  has  received  from  him,  and  alfo  to  pay 
him  double  the  premium  :  and  if  fraud  be  proved 
againft  the  infurer,  he  Ihall  in  like  manner  be 
*  liable  to  reftore  the  premium^  and  to  pay  double 
the  fum  infured  to  the  owner  of  the  property.  A 
a  Valin,  96.  learned  commentator  upon  thefc  ordinances  ob- 

ferves,  that  if  this  article  fuppofe  a  full  convic- 
tion of  the  crime,  the  punifhment  is  too  fmall ; 
and  that  here  the  puniftiment  of  the  aflurer  and 
afiured  is  nearly  equal,  although  the  crime  of 
the  aflured  is  much  greater,  when  the  difference 
between  the  premium,  and  the  value  of  the  pro- 
perty is  confidered.  Indeed,  the  idea  of  enrich- 
ing one  man  by  the  punifhment  of  another  is  it« 
felf  a  ftrange  one;  and  fomewhat  inconfiftent 
with  the  prcfcnt  notions  of  criminal  juftice.  The 
ground,  upon  which  it  has  been  introduced  into 
the  cdifls  of  France,  upon  infurances,  muft  have 
been  this,  that  as  the  infurer  in  the  onr€afe>  and 
the  infured  in  the  other,  runs  a  conflderable  rifle 
by  fraudulent  allegations  or  conceaIm«>ts,  they 
Ihall  feverally  be  entitled  to  the  fums  flated  in 
the  ordinance,  as  arccompenfe  for  the  rifk  they 
fo  incurred. 

The  law  of  England  has  hitherto  been  filent  up- 
on this  fubjcft,  there  being  no  pofitive  declara- 
tion of  the  legiflature  refpefting  it:  and  our 
courts  of  juftice  have  not  as  yet  adopted  any  ge- 
neral rule,  with  refpcft  to  the  return  of  premium 

in 
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in  cafes  of  fraud.  In  two  or  three  inftances  in  the 
Court  of  Chancery,  where  the  underwriters  have 
been  relieved  from  the  payment  of  the  fums  in- 
fured,  on  accouiit  of  fraud  i  the  decree  has  direc* 
ted  the  premium  to  be  returned. 

Thus  in  a  cafe  in  the  year  1690,  the  defendant  Wittingham 
and  others  had  come  to  the  infurance  office,  and  ^'-  T*'®^'^- 
bought  a  policy  for  infuring  the  life  of  one  /fer-  ^^cms  ^^^" 
welly  (upon  whofe  life  they  had  no  concern  or  in-  chancery,  p. 
tcreft  depending)  for  a  year ;  and  the  policy  ran  20.  anU 
whether  interefted  or  not  interefted,  at  a  prertii«  2  Vem,  zo6^ 
um  of  5/,  per  cent.     They  took  this  way  of  draw- 
ing in  fubfcribers ;  they  agreed  with  one  A/^r- 
soood  a  known  n^erchant  upon  the  Exchange,  and 
a  leading  man  in  fuch  cafes,  to  fubfcribe  firft  j 
but  in  cafe  Horwell  died  within  the  ye^r,  Mar^ 
wood  was  to  lofe  nothing*  but  on  the  contrary 
was  to  (hare  what  fhould  be  gained  from  the  other 
fubfcribers.     Upon  the  credit  of  Marvt^ood'^s  fub- 
fcribing,  feveral  others  (who  had   enquired  of 
Marwaod  about  Harwell^  who  was  his  neighbour) 
fubfcribed  likewift.     Horwell  lived  about  four 
iQQnths,  and  then  died ;  and  this  bill  was  brought 
to  be  relieved  againft  the  policy  j  and  this  matter  -  ^ 

being  all  confeflfed  by  the  anfwer,  the  court  de- 
creed the  policy  to  be  delivered  up,  and  the  prC'^ 
mium  to  be  repaid. 

So  alfo  in  the  cafe  of  Da  Qofia  v.  Scandrety  Da  Cofta  v. 
which  has  already  been  cited  in  a  former  part  of  Scandrctt. 
this  chapter,  Lord  Macclesfield y  although  he  held  2P.Wii.17j. 
the  policy  to  be  void,  on  the  ground  of  fraud,  ^J^  *°^^  ^* 
decreed  the  premium  to  be  returned  to  the  in- " 
fured. 

It  is  true,  that  during  the  afgunnient  in  the  cafe 
next  to  be  quoted,  the  counfel  cited  a  cafe  of 
Kvicker  V.  Hollingbtiry^  in  which  the  Matter  of  tho 
Roll$  had  been  of  a  different  opinion  from  thatde^- 
liv^red  in  the  two  preceding,  cafes.  Buc  Lord 
Mansfield  faid,  that  there  rr\uft  be  fome  miftakc 
in  reciting  the  cafe  before  the  Matter  of  the 
RoUfi  for  the  pradkice  of  the  Court  of  Chan- 
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eery,  was  certainly  agreeable  to  the  two  former 

cafes. 

Wilfon  V.  The  cafe,  in  which  this  obfervation  was  made, 

Duckctt.        was  an  aftion  on  a  policy  of  infurance  on  a  fliip, 

3  Bttff-?3^*?  with  a  count  of  a  general  indebitatus  ajfumpjit  for 

money  had  and  received  to  the  plaintiff's  ufe : 
and  damages  were  laid  at  98  /.  The  trial  was 
had,  under  a  decree  of  the  court  of  Chancery, 
where  the  now  defendant,  the  infurer,  being  there 
complainant,  bad  ofered  to  fay  back  the  premium^ 
which  wds  10/.  No  money  was,  in  the  prefcnt 
cafe,  paid  into  court ;  though  the  ufual  courfc 
in  thefc  cafes  is  for  the  defendant,  the.  infurcr, 
to  bring  the  premium  into  court.  The  jury 
found  a  verdid  for  the  plaintiff,  for  the  ten 
pounds  premium,  on  the  count  for  money  had 
and  received  to  his  ufe  j  although  they  were  of 
ppinion  againfl  the  policy,  upon  the  foot  of  frauds 
9nd  found  againfl  it,  as  being  fraudulent.  In 
faft,  x\\t  firft  underwriter  was  only  a  decoy-duck, 
to  induce  other  perfons  to  underwrite  the  po- 
licy :  and  it  had  been  previpufly  jagreed  between 
the  infured  and  him,  that  he  fhould  not  be  bound 
by  (igning  the  policy;  which  this  court  conlider- 
^d  as  a  fraud,  and  therefore  that  the  jury  had 
given  a  right  vcrdifb  in  finding  the  policy  frau- 
dulent. With  the  concurrence  of  Lord  Mans* 
/^W  (before  whom  this  caufe  was  tried)  and  of 
the  counfel  on  both  fides,  it  was  agreed  to  bring 
this  qucftion  before  the  court,  whether,  upon  a 
policy  of  infurance  being  found  fraudulent,  the 
premium  fhould  be  returned  to  the  plaintiff  (the 
infured)  or  retained  by  the  defendant  (the  in- 
furer.)  The  cafes  above  mentioned  were  quotecj 
by  the  counfel  for  the  plaintiff;  but  they  being 
all  in  Chancery,  Lord  Mansfield  faid,  he  wanted 
to  kno\v  whether  there  was  any  cornmpn  law  de- 
termination to  the  fame  effcft.  As  it  did  not 
appear  that  there  was,  his  lordfhip  faid.  It  was 
plain  what  mufl  be  dorie  in  this  cafe  5  for  he 
looked  upon  the  offer  made  by  the  complainant's 
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bill  in  equity^  to  be  the  fame  thing  as  if  the  mo- 
ney had  aSlually  been  brought  into  court  in  the  pre- 
fcnt  cafe. 

But  although  the  common  law  has  been  (o 
filcnt  upon  the  fubjeft,  as  not  to  lay  down  any 
general  rule;  and  although  in  all  the  cafes  ftated, 
the  premium  was  reftored;  yet  if  the  fraud  is  no- 
torious, palpable,  and  grofs  in  it's  nature,  the 
court  may  order,  and  has  ordered  the  underwriter 
to  retain  the  premium. 

Thus  where  an  aftion  was  brought  by  the  in-  Tyler  v. 
furcd  to  recover  150/.  being  the  amount  of  the  Home, 
defendant's  fubfcription ;  the  ground  of  refufal  ^^^}!'^^  ^l 

,  %      '    r  /-ii  11        Guilvih,  after 

was,,  that  the  infurance  was  fraudulent;  and  that  HiKT.  1785, 
the  plaintiff  knew  of  the  lofs  of  the  fhip,  at  the 
time  of  efFefting  the  policy.  The  counfcl  for 
the  plaintiff  were  under  the  necefTity  of  admit- 
ting that  their  client  had  made  fome  fraudulent 
infurances  upon  this  very  fhip,  fubfequent  to  the 
one  now  in  difpute ;  but  contended,  that  news 
of  the  lofs  of  the  fhip  had,  not  arrived,  till  after 
this  particular, one  was  effeftcd.  The  evidence, 
however,  was  fo  ftrong  as  eafily  to  convince  the 
jury,  that  the  plaintiff  had  received  information 
of  the  lofs  before  the  order  for  making  the  infu* 
ranee  was  given  to  the  broker;  and  they  found  a 
vcrdid  for  the  defendant. 

Lord  Mansfield  fald.  The  fraud  was  fo  grofs, 
that  the  premium  fhould  not  be  recovered  from 
the  underwriter. 

It  is  proper,  however,  to  obferve,  that  it 
.  has  been  kid  down  as  clear  law,  that  if  the  un* 
derwriter  has  been  guilty  of  fraud,  an  aAiOn  lies 
againfl  him,,  at  the  fuit  of  the  infured,  to  recover 
the  premium.  Thus  it  was  faid  by  Lord  Mans-^ 
fields  in  the  cafe  of  Carter  v.  Boebm,  which  has 
already  been  quoted  at  large  in  this  chapter : 
*•  The  policy  would  be  void  againft  the  under- sBurr.  1909, 
*^  writer,  if  he  concealed  any  thing;  as,  if  he 
^^  iflfured  a  ihip  on  her  voyage,  which  he  pri- 
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^'  vately  knew  to  be  arrived  ;  and  0n  aShn  wouUi 
^^  lie  $0  recover  t^e  premium.** 

By  fevcral  of  the  foreign  ordinances^  the  pUr 

nHhment  of  fraiid,    in  matters  of  infurance,  is 

exceedingly  feverc.     By  thofc  oi  Jmfierdam  it  is 

ftriJ.ofAm-  declared,  *<  that  as  contrafts  qf  infurancc  arc 

^^'^^"m  ^^*  **  contra6ks  of  good  faith,  wherein  no  fraud  or 

1^6  ^     ^^'    *'  deceit  ought  to  take  place,  in  cafe  it  be  founds 

**  that  the  infurcd  or  infurcrSj  gaptainsii  (hippers, 

*'  pilots,  or  othisr^  ufe   fraud,  deceit,  or  crafty 

*'  they  fhall  not  only  forfeit  by  their  deceit  and 

craft,  but  fl^all  alfo  be  liable  to  the  lofs  and 

dannage  occafibned  thereby,  and  be  corporally 

puniihed  fpr  a  terror  and  example  to  others; 

even  tailb  deaths  as  pirate^  and  manifeft  thieves, 

**  if  it  be  found  that  they  have  uf? d  notorious 

Art.  30.        *'  malverfation   ox  craft."      The  ordinances  of 

2  Mag.  76.    Middleburg  contain  a  provifion  exaftly  in  the  fame 

2  Mag.  288,  words.    At  Stockholm  alfo,  it  has  been  declared, 

that  fuch  an  oftender^  befides  rf  ftitution  to  the 

Sarty  injured,  fliall,  according  to  die  circum- 
,a<)ce$  of  every  particular  affair,  be  punifhed  ini 
his  eftate,  honour^  and  life. 

Frauds  i^  contracts  of  infurance  have  not  as 
yet  had  any  puni(hment  affixed  to  then[i  by  the 
laws  of  England^  (hat  I  have  been  able  to  learn : 
but  there  are  one  or  two  cafes  which  have  been 
declared  to  be  felonies  by  pofitiye  ftatutes,  where 
the  a6t  comniitted  has  be; n  to  the  prejudice  of 
the  underwriters. 
I  Ann,  ft.  2.      By  a  ftatute  in  the  rei^n  of  queen  Anney  it  was 
c.  9.  f.  4.      cnafted,  that  if  any  captain,   niafter,   mariner^ 
or  other  officer,  jjelonging  to  any  (hip,  ftall  wil- 
fully caft  away,  burn,  or  othe\iyifc  deftroy  the 
Ihip,  untp  which  he  bdong^th,  or  procure  the 
fame  to  be  done,  to  the  prejudice  of  the  owner 
or  owners  thereof,  or  of  any  merchant  or  mer- 
chants that  (hail  load  goods  theteon,  (or  by  a 
4  Geo.  X.      fubfequent  ftatute,  to  the  prejudice  of  any  per- 
c.  12.  r.  3.    fon  or  pcrfqns  that  Ihall  underwrite  any  policy  or 

policies 
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}K)liciesof  infurance  thereon)  (hall  fufi^^r  death  a^ 
9  felon* 

Thefe  arc  the  only  provilion5>  which  the  Icgifr 
lature  of  this  country  has,  as  yet,  thought  pro-? 
per  to  make  for  the  prevention  of  crimes  of  this 
enormity :  but  as  the  records  of  our  courts  of 
jufticc  evidently  prove  that  frauds  are  too  fre- 
quent in  policies  of  infurance,  greater  feverity 
jhan  merely  annulling  the  contradt  fecms  necef-? 
iary,  in  order  to  put  2^  ftop  to  fuch  offences. 


CHAPTER   THE   ELEVENTH, 

Of  Sea-Worthinefs. 

HAVING  in  the  peceding  chapter  treated 
very  fully  of  the  influence  which  fraud  has 
upon  the  contract  of  infurance ;  vfc  proceed  to 
ihew,  th^t  other  fircumftances,  in  which  no 
fraud  whatever  can  be  difcovered,  or  even  fuf- 
peded,  will  alfo  vitiate  and  annul  the  policy.  Of 
this  nature  is  the  do<5trine  of  Sea-Worthinefs« 
Upon  this  point  it  has  been  determined,  that 
every  fhip  infured  mull,  at  the  time  of  the  infu- 
rance, be  able  to  perform  the  voyage,  unlefs 
fome  e:i^tern^  accident  ihould  happen  ;  and  if  Ihe 
have  a  latent  defeft  wholly  unknown  to  the  par- 
tics,  that  will  vacate  the  contra6l ;  and  the  in- 
furers  are  difchargcd.  This  doftrine  is  founded 
upon  tha(  geners^l  principle  of  infurance  law,  that 
the  infurers  fhall  not  be  refponfible  for  any  lofs 
arifing  from  the  infufficient  or  dcfcftive  quality 
or  condition  of  thp  thing  infured. 

There  is  in  the  contradt  of  infurance  a  tacit  and 
implied  agreement  that  every  thing  fhall  be  in 

that  ftate  and  condition,  in  which  it  au&:ht  to 
"•  *     ■•  °    1^ 
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be  :  and  therefore  it  is  not  fufEcient  for  the  in- 
furcd  to  fay,  that  he  did  not  know  that  the  (hip 
was  not  fea- worthy ;  for  he  ought  to  know  that 
fhe  was  fo,'  at  the  tinne  he  made  the  infurancc. 
The  fliip  is  iht  Jubjiratum  of  the  contraft  between 
the  parties  ;  a  fhip  not  capable  of  performing  the 
voyage  is  the  fame,  as  if  there  were  no  fhip  at 
all ;  and  although  the  defe(5l:  may  not  be  known 
to  the  perfon  infured,  yet  the  .very  foundation  of 
the  contraft  being  gone,  the  law  is  clearly  in  fa- 
vour of  the  underwriter :  becaufe  fuch  a  defcft 
is  not  the  confcqucrtce  of  any  external  misfor- 
tune, or  any  unavoidable  accident,  arifmg  from 
the  perils  of  the  fea,  or  any  other  rifk,  againft 
which  the  underwriter  engages  to  indemnify  the 
perfon  infured.     To  fupport  a  contrary  doftrinc 
would  introduce  a  variety  of  frauds,  as  it  would 
probably  fubjcft  the  underwriter  to  account  for 
the  lofs,  diminution,  or  waftc,    which  may  hap- 
pen from  the  neceffary  and  ordinary  ufe  of  the 
.    thing  infured  ;  or  the  wear  and  tear  of  the  fhip  in 
the  common  courfe  of  the  voyage :  and  all  of 
thefe  are  rifles,  to  which  the  infurer  has  never 
.  been  confidercd  as  expofed.    From  what  has  been 
faid  it  appears,  that  the  ground  of  decifion  in  this 
cafe  is  perfcftly  diftinft  from  arty  principle  of 
'     fraud :  that  it  depends  merely  upon  this,  that  the 
infured  is  prcfumed  to  be  better  acquainted  with 
the  ftate  and  condition  of  his  fhip  than  any  other 
man ;  and  that  he  has  tacitly  undertaken,  that 
fhe  is  in  a  condition  to  perform  the  deftined  voy- 
age.    But  although  the  infured  ought  to  know 
whether  his  fhip  was  fea-worthy  or  not  at  the 
time  file  let  out  upon  her  voyage;  yet  he  may 
5Barr.  2804^  not  be  able  to  know  the  condition  fhe  may  be 
in,  after  fhe  is  out  a  twelvemonth :  and  therefore 
whenever  it  can  be  made  appear,  that  the  decay, 
to  which  the  lofs  is  attributable,  did  not  com- 
mence till  a  period  fubfequent  to  the  infurancej^ 
as  fhe  was  fea-worthy  at  the  time,  the  under- 
writer, it  is  i;refumed,  wculd  be  liable.     Indeed^ 
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In  a  very  late  cafe  upon  another  point,  but  where  Eden.  v. 
the  fame  principle  was  much  relied  upon,  Lord  Parkinfon. 
Mansfield  faid  j  "  By  an  implied  warranty  every  ^°"S'  7o8- 
"  Ihip  infured  muft  be  tight,  ftaunch,  and  ftrong; 
"  but  it  is  fuffici^nt  ifXhc  be  fo,  at  the  time  of 
^'  her  failing.     She  may  ceafe  to  be  fo  in  twenty- 
^'  four  hours  after  her  departure,  and  yet  the 
'^  underwriter    will    continue    liable/'      Every 
cafe  of  this  kind,  it  is  true,  mufl  depend  upon 
it's  own  circumftances,  but  when  they  are  once 
afcertained,  the  rule  of  law  is  clear  and  decifive. 
The    only  material   cafe  upon  this  fubje(5):  in 
the  law  of  England  is  that  of  the  Mills  frigate, 
which  underwent  a  variety  of  difcuflion  in  feveral 
courts,  and  was  finally  determined  in  favour  of  the 
infurers.     I  have  ufcd  my  utmoft  endeavours  to' 
procure  a  copy  of  the  opinions  of  the  judges  upon 
that  c^fe ;  but  they  have  been  ineffeftual :  there- 
fore the  reader  muft  be  fatisfied  with  a  full  Hate- 
ment  of  the  circumftances,  as  they  appeared  upon 
thedertiurrer  to  the  evidence,  and  with  the  judg- 
ment given  upon  that  demurrer,  as  it  is  record- 
ed. / 

Before  the  proceedings  in  this  cafe  are  ftated, 
it  will  be  neceflary  to  mention,  that  an  aAion  had 
been  brought  in  the  court  of  Common  Pleas  on 
the  fame  policy  againft  one  of  the  underwriters  i . 
and  Lord  Camden^  who  tried  that  caufe,  direded 
the  jury  to  find  a  verdid:  for  the  plaintiff:  but 
upon  a  motion  for  a  new  trial,  his  Lordfhip  de- 
clared, that  he  had  changed  his  opinion;  and' 
the  whole  court,  of  Common  Pleas  laid  down  the 
principles  above  flated,  anddirefted^  new  trial. 
Upon  the  fecond  trial.  Lord  Camden  flated  to  the 
jury  the  opinion  he  had  formed  upon  the  fubjcft, 
and  a  verdift  was  accordingly  given  for  the  de- 
fendant, which,  upon  a  fubfequent  application, 
the  court  of  Common  Pleas  refufed  to  fct  afide. 
The  plaintiffs  then  commenced  a  new  aftion  in 
|hc  court  of  Exchequer  againft  another  of  the 

Vndcr* 
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underwriters^  and  which  is  now  the  fubjeft  of  our 
attention. 
MiHs  and  ^^^^  ^^*  *"  aftion  on  a  policy  of  infurance» 

Another  v,  loft  or  not  loft,  at  and  from  the  Leeward  Ifland^ 
Roeburk.  to  Lcndojt,  warranted  to  fail  on  or  before  the  26th 
InthcExchi  of  .Jufy^  upon  any  kind  of  goods^    wares^  anci 

nierchandizes ;  and  alfo  upon  the  body,  tackley 
&fr.  of  and  in  th  good  Jbip  or  vcffel  called  the 
Mills  Frigate,  beginning  the  adventure  on  the 
goods  from  the  loading  thereof  on  board  the  faid 
Jhip  at  St.  Kit f  Si  and  upon  the  (hip  from  her  ar* 
rival  at  the  Leeward  JJlands,  The  defendant  un- 
dertalces  to  indemnify  againft  the  ufual  rilks,  for 
a  pr  '^/lium  of  2  /.  10  j.  per  cent.  The  lofs  was 
cl.ic:':.  :d  in  the  firft  count  of  the  declaration  in 
V\''L  words  :  "  That  the  faid  fliip,  after  her  de- 
^'  parture  from  Nevis  on  her  voyage,  and  during 
^^  her  faid  voyagCj  failing  and  proceeding  oa  the 
^'  high  feas  by  and  through  the  force  of  winds 
^^  and  terppeftuous  weather,  and  by  and  througJi 
^'  the  mere  perils  and  dangers  of  the  feasj^  iprung 
*^  divers  leaks,  and  became  vf ry  leaky,  crippled,. 
^^  bulged,  disjointed,  fplit,  and  wholly  loft." 
.  In  the  ibcond  count  the  lofs  i$  pledged  thus ; 
*^  by  and  through  the  mere  perils  and  d^Pg^^  of 
^^  the  feas,  and  by  the  ftarting  and  loofcning  of 
'^  one  or  more  plank  or  planks  of  the  faid  |hip, 
^^  and  by  accidentally  fpringiog  one  or  n>ore  leak 
^'  or  leaks,  the  faid  (hip  became  very  leaky, 
**  crippled,  ^c.  and  totally  vmable  to  proceed 
♦*  on,  or  perform  the  faid  voyage.*'  There  were 
two  other  counts  in  the  declaration  upon  a  policy: 
on  freight,  to  recover  fron^  the  underwriter  the 
amount  of  his  infurance  upon  that  alfp  s  and  % 
fifth  count  for  money  had  and  receive^  to  the 
plaintiff's  ufe.  The  defendant  pleaded  the  ge- 
neral iflfue ;  with  a  notice  of  f^t  off,  having  paid 
the  premiums  into  court, 

This  caufe  came  pn  to  be  tried  befbrc  Lord 
Chief  Baron  Parker  \  and  the  defendant  demurred 
%9  the  evi^cn9e  produced  on  ;h^  pare  of  the  plain- 
tiff, 
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titfl  The  demurrer  follows  in  theie  words  : 
Thereupon  the  faid  John  and  Thomas  Mills  (the 
plaintiffs)  (hew  in  evidence  to  the  jury  to  prove 
and  maintain  the  iflue  within  mentioned  on  their 
part  to  wit^  th^t  the  defendant  underwro.te  the 
policy  of  infurance,  and  that  the  plaintiffs  were 
interefted  to  the  amount  as  in  the  declaration  is 
mentioned:  That  the  ihip  in  queftion  was  a 
French  built  fliip,  and  known  to  be  fo  to  the  de-» 
fendant  at  the  time  he  underwrote  the  faid  po* 
licy :  That  the  timbers  of  French  fliips  are  ufa- 
ally  fattened  with  iron  bolts  or  fpikes,  which  arcf 
liable  to  grow  rufty ;  and  when  the  fame  are 
grown  ruftyi  the  timbers  of  fuch  fhips  frequently 
become  loofe  at  once,  and  the  fhips  are  rendered 
incapable  of  bearing  the  fea»  without  any  per- 
ceptible fymptoms  of  decay:  That  the  ihip  ia 
queftion  was  purchafed  by  the  plaintiffs  in  the 
year  1757  :  that  fince  that  time  fhe  has  been  ge- 
nerally employed  by  the  plaintiffs,  who  are  fVeJl 
India  merchants,  in  that  trade ;  and  large  fums 
have  conftantly  been  infured  on  her,  and  her 
cargoes  :  That  in  Feiruary^  1764,  being  bound 
to  the  Leeward  IJlandsy  and  back  again  to  Lon^ 
don^  fhe  failed  on  her  voyage  :  That  before  fhe 
failed  from  London  on  that  voyage,  the  plaintiffs 
ordered  the  captain  to  have  every  thing  done  to 
the  ihip,  which  he  ihould  think  proper  to  repair 
her :  That  in  purfuance  of  fuch  orders,  the  ihip 
was  put  into  dock  and  repaired,  wJiere  the  ihip 
carpenter  did  all  fuch  repairs  to  her  as  he  was 
ordered,  the  expence  of  which  amounted  in 
the  whole  to  about  100 /•  of  which  about  30/. 
was  fof  the  iheathing  and  other  repairs  of  her 
huU,  and  the  rcHdue  in  her  upper  works :  that 
nothtng^  more  appeared  to  the  ihip  carpenter,  or 
the  captain,  to  be  wanting  to  nuke  her  fit  and 
complete  for  the  faid  voyage ;  but  her  iron  bolts 
andfpikes  were  not  then  examined,  which  could 
not  be  done  without  taking  off  her  iheathing ; 
an  aft  never  done  where  (as  the  cafe  is  here)  the 

ihip 
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Ihip  had  been  fheathed  a  little  time  before :  that 
George  Hayley  Efq;  the  firft  underwriter  on  this 
poliqr,  and  many  other  perfons  by  whom  policies 
of  infurance  are  generally  underwritten^  keep  a 
rcgiftcr,  in  which  all  fhips  ufualiy  infured  by 
them,  are  entered  with  an  account  of  the  age, 
conftruftion,  and  vifible  goodnefs  of  the  veffels, 
and  to  whom  they  belong,  andalfo  employ  a  fui^ 
veyor,  *whofe  bufinefs  it  is  to  furvey  fuch  fhips : 
that  the  fhip  in  queftion,  at  the  time  of  under- 
writing the'policy,  and  long  before,  had  been  en- 
tered in  fuch  regifter;  and  previous  to  her  laft 
outward  bound  voyage,  had  been  furvcyed  by 
one  Thomas  K^bitewoody  who  was  then  employed 
by  the  faid  George  Hayley y  and  other  underwriters, 
as  fuch  furvey  or ;  and  as  far  as  appeared  to  the 
faid  Thomas  fVbitewoody  was  in  good  condition, 
and  perfeftly  fit  to  undertake  a  voyage  to  and 
from  the  Leeward  Jflands\  but  the  furveyor  did 
not,  neither  could  he  examine  the  bolts  and 
fpikes  for  the  reafons  aforefaid  j.  but  did  furvey 
as  far  as  is  ever  praftifed  in  fuch  cafes  :  tbat  the 
faid  George  Hayley  had  often  before  underwrote 
policies  on  the  faid  fhip  and  her  cargoes;  and  the 
witnefs,  who  was  the  infurance  broker,  faid  he 
believed  Mr.  Hayley  knew  as  much  of  the  condi- 
tion of  the  fliip  as' the  plaintiffs  did,  and  particu- 
larly on  the  outward  bound  voyage  to  the  Leeward 
IJlandsy  he  underwrote  400  /•  on  this  fhip :  that  in 
fuch  laft  outward  bound  voyage,  the  fhip  met 
with  a  great  deal  of  bad  weather;  was  very 
leaky,  and  could  not  get  into  Madeira^  where  fhe 
was  ordered  to  touch ;  but  was  obliged  to  bear 
Siway  for  the  ifland  of  Uevis :  that  fhe  arrived  at 
the  ifland  of  Nevis  on  the  firft  oi  ^pril  1764,  and 
from  thence  went  to  the  ifland  of^  Saint  Chrifto-^ 
pher^  where  fhe  delivered  her  outward  bound 
cargo,  and  had  fuch  repairs  done  to  her,  as  were 
then  thought  necellary,  and  to  all  appearance  put 
into  a  proper  condition  for  her  voyage  homei 
but  her  bolts  and  fpikes  were  not,  nor  could  be 

examined 
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examined  there :  that  about  the  end  of  the  faid 
month  oi  Jprily  the  fliip  failed  from  St.  Kin's  to 
Nevisy  where  the  captain  had  been  promifed  a 
loading  for  her  home  :  that  on  her  arrival  at  A''^- 
vis,  the  planters,  knowing  irtie  had  been  leaky  in 
her  outward  bound  voyage,  were  not  willing  to 
put  fugars  on  board  her ;  and  that  in  order  to  fa- 
tisfy  the  planters  there,  that  fhe  was  in  a  proper 
condition  to  carry  a  cargor"  of  fugars  to  London^ 
they  propofcd  to  the  captain,  as  a  meafurc  which 
would  .  be  fully  fatisfadory  to  them,   that  he 
Ihould  fubmit  the  (hip  to  be  furveyed  by  all  the 
captains  then  in  the  harbour,  being  fix  in  num- 
ber J  and  told  him,  that  if  they  ftiould  report  her 
to  be  fit  for  a  voyage  to  London^  they  would  then 
load  her  with  fugars  :  that  the  captain  did  fub- 
mit to  fuch  furvey,  though  it  would  have  been 
for  the  intereft  of  the  faid  captains  to  report  the* 
Ihip  unfit  for  the  voyage  j  as  by  that  means  they 
would  have  had  an  opportunity  of  gaining  more 
freight  and  fooner:  that  on  the  8th  dayof  il</izjf 
1764,  the  faid  captains,  after  having  furveyed  her 
carefully,  but  without  examining  her  bolts  and 
fpikes,  which  could  not  be  done,  there  figned  the 
following  report.     **iVi?wj,  Afoy  8th,  1764.     At 
the  requeft  of  captain  George  Fincby  of  the  ftiip 
Mills  Frigate y  we  the  fubfcribers  did  repair  on 
"  board  the  faid  fhip,  and  after  due  examination,. 
"  it  did  appear  to  us,  that  the  occafion  of  the 
"  (hip's  making  more  water  than  ufual  on  her 
voyage  from  London  to  this  place,  was  occa* 
(loned  by  fome  neglc<^^  in  caulking  the  faid 
"  (hip,  which  may  very  eafily  be  made  tight,  the 
"  faid  (hip  otherwife  appearing  to  us  to  be  ftrong 
and  found ;  and  when  caulked,  we  are  of  opi- 
nion, will  be  fully  fufficient  to  carry  a  cargo  of 
fugars  to  London^  John  Shepherd,  i^c.'*     That 
afterwards  the  (hip  was  caulked   according  to 
the  faid  report,  and  that  thereupon  the  planters 
fent  their  fugars  on  board,  and  the  (hip  was  foon 
loaded  with  about  *three  hundred  and  fevcnty 
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hoglbeads  of  (bgar :  that  during  the  time  of  her 
loading,  and  until  and  at  the  time  of  her  failing^ 
which  was  about  two  nionths>  the  (hip  continii^ 
tight  i  appeared  to  be  in  good  condition,  and 
made  no  more  water  than  the  bed  fhips  ufually 
do,  aad  are  expected  to  do :  that  the  Ihip  failed 
from  Nevis  on  the  26  th  day  ofjuiy,  1764,  about 
eight  o'clock  in  the  evening,  and  the  next  da^ 
about  four  o'clock  ii>  the  afternoon,  without  any 
bad  weather  or  extraordinary  fwell  of  the  fea^  ihe 
fprang  a  leak«  and  the  captain  was  obliged  to  bear 
away  for  Si.  CbrifiapberSj  where  he  arrived  on  the 
a 8th  ofjulyi  that  on  his  arrival  there^  he  got 
the  ihip  unloaded  to  fee  what  was  the  matter  with 
her,  when  it  appeared  that  Ihe  had  ftarted  a 
plank :  that  he  thereupon  applied  to  the  judge  of 
the  Court  of  Vice  Admiralty  for  a  warrant  to  fur- 
*  vey  the  ihip ;  and  a  warrant  was  granted  to  four 
captains,  and  two  ihip  carpenters,  or  any  three 
of  them ;  four  of  whom  did,  according  to  fuch 
warranty  furvey  the  faid  ihip,  and  did  report,  that 
ihe  was  unfit  to  proceed  on  her  voyage  without 
being  thoroughly  repaired ;  and  that  the  expence 
of  fo  repairing  her  there,  would  amount  to  jtnore 
.  than  the  value  of  the  ihip  and  freight ;  and  (he 
was  therefore  condemned  by  the  iaid  court  as 
unfit  for  the  faid  voyage :  that  fome  of  the  iron 
bolts  and  fpikes^  with  which  the  timbers  of  the 
ibip  in  queftion,  like  other  Fr^ch  built  ihipsj 
were  faftned,  were  broken  in  the  plank  that  was 
fo  ftarted,  wiiich  the  captain,  and  the  faid  furvey** 
ors  feh^  by  paiTing  up  their  hands  between  the 
plank  and  the  (hip ;  and  which  appeared  upon 
farther  opening  the  ends  of  the  plank  -,  and  that 
the  (aid  plank  was  ilarted  from  one  end  to  the 
other :  that  it  was  owing  to  the  faid  bolts  and 
ipikes  being  grown  rufty  and  decayed^  as  theii 
speared  to  tlie  captain  and  furveyors,  that  fuch 
plank  ftarted :  that  he  believed  the  furveyors, 
who  condemned  her,  thought  the  fame ;  whcre- 
iore,  -and  fuppofinjg  the  other  bolts  and  fpikes  in 
.  I  the 
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the  Ihip  were  alfo  grown  nifty   and  decayed, 
though  that  could  not  be  known  for  certain, 
without  ripping  off  her  planks,  and  making  a 
more  llrid  examination,  the  furveyors  made  their 
faid  report  of  condemnation  :  that  the  faid  plank 
was  not  taken  off,  nor  could  it  be,  without  (ink- 
ing the  fhip,  but  continues  at  Sl  ChriJlopher*s  as 
a  hulk:  that  on  the  aforefaid  account,  it  was  then 
concluded,  and  is  now  believed  by  the  captain, 
that  the /aid  Jhip  was  not  fit  for  the  injured  voyage 
home,  at  the  time  (he  fo  failed  from  Nevis  for 
LondoHy  though  to  all  outward  appearance^  Jhe  was 
a  very  good  Jhip  I  and  as  he  then  believed,  proper 
for  the  voyage  \  and  fuch  a  (hip  as  he,  from  her  out- 
ward appearance y  Jhould  have  bad  no  ohjeHion  to  fail 
in  again '^  but  had  he  known  the  decayed  condi- 
tion of  her  faid  bolts  and  fpikes  before  he  fct  fail 
on  his  homeward  bound  voyage,  he  would  not 
have  ventured  his  life  in  her:  that  there  is  no 
dock,  nor  fcarce  any  materials  for  repairing  (hips 
at  S/.  Chriftopher*s,    nor  could  (he  fail   to   any 
other  place  to  be  repaired ;  and  that  if  this  mis- 
fortune had  happened  in  North  yimerica,  or  Eng-^ 
hndy  where  there  are  proper  docks  and  materials, 
(he  might  ^  have  been  repaired  for  three  or  four 
hundred  pounds :  that  while  the  faid  (hip  was  Brit 
at  St.  Chriftopher'sy  before  (he  had  taken  in  her 
cargo,  namely,  on  the  23d  oi  April,  1764,  the 
captain  wrote  the  following  letter  to  the  plain* 
riffs. 
*'  Gentlemen,    St.  Chrifiopber^s,  April  2  3, 1 7 64, 
".  I  take  the  firft  opportunity  of  acquainting 
"  you,  that  I  arrived  at  Nevis  after  a  moft  dif- 
mal  palTage  on  the. firft  inlVant,     On  the  fixth 
of  March,  at  day  break,  I  made  the  iflands 
"  DefertSy  diftant  about  four  leagues,  run  down 
"  for  Madeira,  with  a  frefti  gale  at  E.  S.  E.  till 
"  four  in  the  afternoon,  when  being  within  a  mile 
'*  off  the  (hore,  and  judging  about  five  or  fix 
"  miles,  off  Foncball  Road,  a  very  hard  and  dark 
*'  f quail  took  us  Juddenly  with  fuch  violence,  that  f 
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was  ohliged  to  deaw  off  t^  landffndir  tijt caurjein' 
It  was  c>xcefl\vely  h^zy  ^be  v^jhokrcvcaing  afctr, 
that  ofv^  CQuld  h?i?dly  fVc  the  fhip'*  Icogthj  fo 
^^  (h^c  it  yix>ukl  h^ve  h^ee^  the  greaeeft  impru* 
^etvcc  to  h^YC  run  tb^p  rifk  Qf  o^^oribaoting  aur 
port,  or  rw?>iag  afhprc.     Tbe  gak  increafcd, 
and  in  the  nighe,  ^amo  round  H>  the  N.  fi.  and 
/A<  Jkip  ft  rain  fid  fo  m^k  by  tbe  prefuste  of  foil 
v^e  viere  obliged  ffi*  <i0rry  on  her.  in  that  great  jta^ 
that-  \P  v^as  with  the  litmoft.  dijficulty  we-  could 
keep,  her  fr€e^    Qn  the  eighlh,  ac  nine  in  tho 
n>Qrc\iag»  r<:<;koAing'  myfelF  ninfiteen  kagiMS  K 
keward  of  Madeira,  o,ut  Jbip  fo  hfifonedi  ttut 
v/e  coujit  no^  cairry  f^U  upon  a  wuid ;  and  fee- 
ingt  no,  probability  of  tXvc  wind  (bifeing  or  abtf- 
iag  ec^ugh  to  gi:ve  U3  a  chance  of  beating  up^ 
bofc  away  for  i\5?^'/J,  judging  it  better  for  the 
preicrvation  of  the  whoic  than,  to  nin  aay  ha- 
zard \n  endeavouring  for  tlie  dmarks  m  our 
"  weak,  leaky  and   diiUreft   coDditioau     I  baxe 
•'  cpn^fultcd  with  M'.  Cctiley  the  co^nfdior  ikerev 
*'  >ybo  adv;Ues  qif  to  fell  the  flour  and  lunc  af 
publicise  vendne,  ^ndt^  carry  the  iaoo  hoops^ 
t^c^  ba<;k  tO:  Engl4fjd*    As  the  fiiip-s^  amflfihl 
has  been  chiefly  in.  her  upper  workiy  I  am:  obUgei 
to  b»we,  her  new.  nfitled.  from  the  w/tk*  upaoardsi 
and  hope  you  wiU  find>  chat  what  i^paii&  are 
ncceflary  to  be  n^ade  here,  are  cosdudtedi  with 
all  the  frigidity  circunriftaaccs  will  admil  of.** 
That  the  plaintiffs  received  this  letter  in  Ltm^ 
don  ovi  the  |3th  day  of  7«;/^,  1764,  and  a  day  or 
two  afterwards,  gt^ve  it  to  Aiatthew  ^owgoody  an 
infurance  broker,  to  get  i.ooo/;  infured:  qn  <bc 
freight  lionfie  for  the  ufe  of  the  oycrersj  and  150/; 
OQ  their  fourth  part  of  the  faid  (hip :  chat  (be  iaid 
^Towgood  firft  (hewed  the  policy  in  queftbob,  and 
the  letter  to  the  faid  George  Hayleyy^on  the  19th  of 
J/niey  17 ^^4,  who,  after  reading  over  the  lector, 
aPKcd   him   wh^t  in  cere  ft  he  had  to  infure;    to 
which  the  broker  anfwered^  fhip,  freight  aad  car- 
go i  and  tl^at  be  might  write  wAich  he  pkafcd: 
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that  thereupon  the  fatd  Giorge  Hayley  faid  he 
would  underwrite  the  (hip,  faying  flie  would  come 
home  fafe  enough,  notwithftanding  the  damage 
which  the  faid  letter  imported  fhe  had  received, 
as  it  was  a  fummer  voyage;  but  that  fhe  would 
very  likely  damage  her  cargo :  that  the  {zxiikGeorgt 
Hayley  was  going  to  underwrite  the  faid  policy 
for  300/*  on  the  faid  (hip,  and  had  wrote  the 
figure  3 ;  but  on  the  faid  Mattbiw  Towgood's  tell- 
ing him,  he  was  a  bold  man  to  write  three  hun- 
dred pounds  after  reading  the  faid  letter,  the  faid 
Giorgi  Hayleyy  ftruck  out  the  figure  3,  and  con- 
verted it  into  a  1,  and  accordingly  underwrote 
the  faid  policy  for  the  fum  of  two  hundred 
pounds  on  the  faid-fhip:  that  the  faid  Matthew 
fowgood  fbewed  the  faid  letter  to  the  faid  defen- 
dant Rotbuiky  and  all  the  other  underwriters  on 
the  faid  policy,  before  they  underwrote  the  fame ; 
and  the  faid  defendant  fays,  that  the  evidence 
aforefaid,  in  manner  and  form  aforefaid,  (hewn  by 
the  plaintiffs  to  the  jury,  is, not  fufficient  in  Jaw 
to  maintain  the  ilTue  within  joined  on  the  pare 
of  the  faid  plaintiffs;  and  that  he  the  defendant 
to  the  evidence  aforefaid  hath  no  neccffity,  not 
by  the  law  of  the  land  is  obliged  to  anfwcr. 
Wherefore  he  prays  judgment,  and  that  the  jury 
may  be  difchargcd  from  giving  any  verdift  upon 
the  iffuc. 

The  plaintiffe  join  in  demurrer. 

Upon  this  demurrer,  judgment  was  given  rn 
the  Court  of  Exchequer  for  the  underwriter.  A 
writ  of  error  was  then  brought  In  the  Court  of 
Exchequer  Chamber,  which  was  referred  to  Lord 
MansfieJdy  and  lord  Chief  Juftice  H^ih}oi,  who, 
after  argument,  alfo  reported  their  opinions  to  ber 
in  favour  o(  the  defendants;  agreeable  to  which 
ftport,  judgni«n?t  was  accordingly  pronounced. 
This  is  the  only  account,  which  can  now  be  given 
of  this  cafe,,  as  the  report  upon  thefc  occafions  is 
generally  made  in  private,  and  the  reafons,  upon 
^hich  it  is  founded^  arc  not  pubHckly  given. 
But  from  the  above  very  accurate  fiittnncot  y<  hich 
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has  been  procured  from  the  record,  it  will  appeaf, 
that  the  decifion  did  not  turn  upon  any  fraud  or 
concealment  of  circumftances ;  but  on  the  con- 
trary, every  thing  was  done  in  the  moft  fair  and 
honourable  manner,  and  the  underwriter  was  fully 
•informed  of  every  event,  with  which  the  infurcd 
was  himfelf  acquainted.  The  cafe  was  decided 
entirely  upon  the  principle  of  fea-worthinefs :  that 
however  innocent  or  unfortunate  the  infurcd 
might  be,  yet  if  the  (hip  was  not  fea-worthy,  at 
the  time  of  infuring,  there  was  no  contraft  at  all 
between  the  parties;  becaufe  the  very  foundation 
of  the  contr^ft,  the  (hip,  was  in  the  fame  condi- 
tion, as  if  it  did  not  exift.  That  the  conclufion 
thus  drawn  from  the  judgment  given  in  the  Ex- 
chequer Chamber,  is  not  larger  or  more  extenfivc 
than,  the  decifion  will  warrant,  is  evident  from 
what  was  faid  by  Lord  Mansfield^  when  upon  a 
fubfequent  occafion,  the  cafe  of  the  Mills  }rigate 
was  relied  upon  in  argument  at  the  bar. 
5Bam28oz.  In  the  cafe  of  the  Earl  of  March  v.  Pigotj 
which  came  before  the  court  of  King's  Bench  in 
the  year  1771,  the  cafe  of  the  Mills  Frigate  hav- 
ing been  mentioned,  Lord  Mansfield  f«»id,  The 
infured  ought  to  know  whether  his  Ihip  was  fea- 
worthy  or  not,  at  the  time  flie  fet  out  upon  her 
vayage:  but  how  (hould  he  know  the  condition 
fhe  was  in  after  (lie  had  been  out  a  twelvemonth  ? 
It  is  true,  the  propofition  laid  down  by  the  coun- 
sel in  that  cafe  is  merely,  "  that  the  cafe  of  the 
Mills  Frigate  was  an  infurance  upon  a  Ihipy 
which  had  a  latent  defeft  totally  unknown  to 
the  parties:  and  the  infureis  were  holden  not 
*'  hablc  on  account  of  the  flaip's  not  being  fca- 
*'  v/orthy,  though  fuch  defed  was  not  known." 
1  ord  Mansfield  is  then  reported  to  have  faid,  **  I 
"  diFFcr  totally  in  opinion  from  that  do<5lrine;" 
and  yet  his  Lordlhip  is  myle  to  conclude  with 
the  fcntence  above  ftatcd,  which  is  in  cflFeft  the 
fame  with  that  which  the  reporter  has  put  into  the 
mpurh  of  the  counfel ;  and  which  in  truth  con- 
tains the  whole  doctrine  of  fea-worthinef$,  when 
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the  exception  put  by  Lord  Mansfield  is  added, 
namely,  that  the  infured  (hall  not  anfwer  for  the 
fuJiiciency  of  the  fliip,  after  Ihe  has  been  out.  a 
confiderablc  time..  The  probability  is,  that  the 
counfcl  laid  down  the  propofuion  in  mojc  exten- 
five  terms  than  the  reporter  ftates  it,  namely, 
that  if  the  fliip  was  not  fea-worthy  at  any  time 
during  the  voyage,  theinfurers  would  be  dif- 
charged.  By  admitting  this  prefumption,  the 
whole  will  be  eafily  reconciled ;  for  then  Lord 
Mansfield's  denial  of  fuch  extenfive  doftrine  is 
fupported  and  illuftrated  by  the  diftinftion,  which 
he  afterwards  takes  in  the  conclufion  of  the  fen- 
tcnce. 

It  is  Angular,  that  the  decifion,  which  has  oc- 
cupied the  whole  of  this  chapter,  fliould  have  oc- 
cafiooed  fo  much  difcufHon  at  the  time  it  was  de- 
termined,  as  that  pamphlets  were  written  upon 
bath  fides  of  the  queft ion  ;  elpecially  when  it  is 
confidcred,  that  the  doftrine  there  eftablifhed  is- 
by  no  m^ans  novel  in  itfclf,  and  is  entirely  con- 
fonant  to  the  laws  of  all  the  maritime  and  com- 
mercial nations  in  Europe. 

In  the  ordinances  o(  Le\v:s  the  fourteenth  it  is  OM  of  Lew. 
declared,  that  decay,  wafte  or  lofs,  which   hap-  i4tJ^»  tit.  ia- 
pens  from  the  internal  dcfcd  of  the  thing  infured,  ^'^^'  *''*•  '*' 
Ihall  not  fall  upon  the  underwriter,     A  commen-  2  Val.  Sou 
tator  upon  thefe  ordinances  has  gone  into  the  rea- 
fon  and  principle  of  fuch  a  regulation,  and  has 
Ihcwn  the  propriety  of  it.     He  fets  out  by  ob- 
ferving  that  this  doftrine  is  of  a  date  as  ancient 
as  the  period  when   the  French   treatife  called  c.  5.  art.  «• 
I^e  Guidon  was  publiOied,  which  was  about  the 
year  1661,   at  which  time,  as  appears  by  a  re- 
ference to  the  book  itfclf,  it  was  confidcred  as 
a  fettled  principle,"  that  loffes,  happening  from 
caufcs    of    this     nature,    were     not    to    be    a 
charge  upon  the  underwriter.     The.  fame  author  2 Mag.  90.. 
has  alfo  Ihewn,  that  fuch  a  provifion  is  adoptcdiio, 
in  favour  of  the  infurers   by  the  ordinances  of  ^^^^-  **• 
fy(tcrdant  and  Jmfterdam^     After  ftating  thcfe 
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clrcumftances,  he  proceeds  to  fxy,  that  when  a 
fliip  is  deemed  incapable  of  Bnifhing  her  voyage, 
the  queftion  whether  this  event  is  a  charge  upon 
the  underwriters  or  not,  depends  upon  another: 
nannely,  whether  it  happened  by  the  violence  of 
the  Tea,  or  other  fortuitous  circumftancej  or  whe« 
ther  the  difability  proceeds  from  age  and  rotten- 
nefs.     This  will  be  determined  by  the  enquiry 
which  was  made  before  the  departure  of  the  Ihip, 
in  order  to  judge,  whether  it  was  in  a  condition 
to  perform  the  voyage  or  not :  if  the  latter  was 
the  cafe,  the  infurers  ought  not  to  anfwer.     In 
I  Val*  654.    another  part  of  his  work  after  laying  down  the 
fame  doftrine,  he  declares,  that  the  indemnity 
will  be  void,  even  though  the  Ihip  has  been  ex* 
amined  before  her  departure,  and  declared  capa- 
ble of  performing  the  voyage ;  fince  the  event 
has  ihewn  clearly,  that  on  account  of  latent  de« 
feds  it  was  no  longer  navigable ;  that  is,  if  it 
.  were  proved  that  parts  of  the  (hip  were  fo  rotten, 
weakened,  and  dcftroyed,  that  (he  was  not  in  a 
proper  ftate  to  refill  the  ordinary  attacks  of  wind 
and  fea,  inevitable  in  every  voyage,  then  the  un- 
derwriters are  difcharged.     The  reafon  is,  that 
the  examination  of  the  (hip  before  her  departure 
extends  only  to  the  external  parts,  becauie  (he  is 
not  unripped  ;  at  lea(t  not  fo  as  to  difcover  the 
interior  and  latent  defcds,  for  which  the  owner 
or  mailer  of  the  (hip  continues  always  refponfible, 
and  that  with  the  greater  juftice,  becaufe  they 
cannot  be  wholly  ignorant  of  the  bad  ftate  of  the 
(hip  :  but  fuppofing  them  to  be  fo,  it  is  the  fame 
thing,  being  indifpcnfably  bound  to  provide  a 
^ood  (hip,  able  to  perform  the  voyage. 
Pothi^iMV/       The  opinion  of  this  learned  foreigner  is  fup- 
d'Murance,  ported  by  two  of  his  countrymen,  P^tbicr  and 

.  Erncrigon.   ^^^^^g^n.  ^      ,   ^  .  ct 

p.  jgc.  Having  thus  (hewn  that  the  doftrine  of  fea- 

worthinefs,  as  cftabliflied  by  the  dcci(ions  of  our 
courts  of  juftice,  is  confirmed  by  the  decla* 
rations  of  foreign  laws,  and  by  the  opinions  of 
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foreign  v^Hters ;  it  is  fufficicnt  now  to  fay,  that 
where  tht  (hip  Is  not  fea-worthy,  the  policy  of 
infurancc  is  voitl,  as  well  where  the  infiirartcc 
5s  upon  thfc  goods  to  be  conveyed  in  the  fhip^ 
as  when  it  is  upbn  the  fhip  itldf.  For  wheh-  aVal.  164. 
tver  2L  caft  kfifti  with  refpeft  to  damage  done 
to  goods  through  the  infufiiciency  of  th^  rtiip^ 
the  queftion,  whether  the  mafter  o^  owner  is 
liable  to  nrjake  good  the  lofs,  depends  upon  af- 
certaining,  whether  the  (hip  was  in  a  cohditiort 
to  perform  the  voyage  at  the  time  of  her  depar- 
ture, or  becamt  defeftivc  From  bad  weather,  and 
the  pcHls  bf  the  wind  and  fea. 


CHAPTER    THE    TWELFTH. 
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Of  Illegal  Voyages^ 

Eproceed  now  to  the  ccnfideration  of  ano- 
ther circumftance  bv  whicli  the  gohtraft 
df  infdrance  is  vacated  and  annulled  ai  initio : 
ihd  it  IS  this ;  that  whenever  an  infarance  i^  rtiade 
on  a  voyage  ^xprefsly  prohibited  by  the  coitimon, 
ftatute,  or  maritime  law  of  the  country,  the  po- 
licy is  of  no  eftcft.  The  piinciple,  Upon  Which 
fuch  a  regulation  is  founded,  is  ndt  peculiar  to 
ihh  kind  of  contraft  ;  for  it  is  nothing  more 
fhah  that  which  deftroys  all  concrafts  whatfoever:  . 
that  men  can  never  be  prefuibed  to  make  an 
ilgreement  forbidden  by  the  laws  ;  and  if  theV 
ftiould  attempt  fuch  a  thing,  it  is  invalid,  and 
♦''ill  not  receive  th^  afTilcance  of  a  court  of  iuf- 
tice  to  catrv  it  into  execution. 

The  nioft  material  cafe  upon  this  point  is  thit 
of  ^obnflon  and  Sution^  which  came  on  to  be 
argued  in  the  year  17/9,  and  received  the  folemn 
flpihion  of  the  Court  of  King's  Bt^nch. 

It  was  an  action  on  a  policy   o(  insurance  o^^  t  u  a 
goods,  on  board  the  fhip  Venus^  **  loft  or  not  loff,  Surton. 
at  and  frdni  London  ^6  New  Tork,  warranted  to  Doug.  241. 
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depart  with  convoy  from  the  channel  for  the  voy-* 
acre."  The  caufe  was  tried  before  I^rd  Mans-r 
field  at  Guildhally  and  a  ycrdift  wa$  found  for  th^ 
plaintiff.  The  defendant  obtained  a  rule  to  Ihew 
caufe  why  there  (hould  not  be  a  new  trial.  The 
fafts,  upon  his  l.ordfliip's  report,  appeared  to  b^ 
thefe  :  the  (hip  was  cleared  for  Halifax  and  Nevn 
Tork.  She  had  provifions  on  board,  which  (he 
had  a  licence  to  carry  to  New  Tork^  under  a  pro- 
yifo  in  the  prohibitory  aft  of  i6  Geo.  3.  c.  f. 
But  one  half  of  the  cargo ^  in(;ludhig  the  goods ^  v;bicb 
V)ere  the  JubjeSf  of  this  injuran^ey  was  not  licenjedy 
and  was  not  calculated  for  the  Halifax  market^ 
but  for  NeiJO  York.  There  had  been  z,  prpcla- 
mation  by  Sir  IVilliam  Howe  to  allow  the  ehtr}-  of 
unlicenfcd  goods  at  New  2^orki  and  though  there 
"iyere  bonds  ufually  given  at  the  Cuftom  Houfc 
here,  by  which  the  captain  engaged  to  carry  the 
goods  to  Halifax,  thofe  bonds  were  afterwards 
cancelled,  on  producing  a  certificate  from  aiji 
officer  appointed  for  that  purpofe  at  New  Tork^ 
declaring,  that  they  were  landed  there.  1'be 
commander  in  chief  had  no  authority  under  the  aS  of 
parliament  to  ijfue  fuch  proclamation^  or  to  permit 
the  exportation  of  unlice/ifed  gQods.  Thp  Fenus  was 
taken  in  her  paflage  to  New  Tork  by  an  American 
16  Geo. 3.  privateer..  The  firft  feftion  of  the  ftatut#pro- 
t.  5.  hibics  ail  commerce  with  the  province  of  Nrj) 

Tork  (amongft  others)  and  confifcates  all  Ihips 
.  and  their  cargoes,  which  fhal!  be  found  trading, 
pr  going  to,  or  coming  from  trading  with  them.' 
in  feftion  the  fecpnd,  there  is  a  provifoy  except- 
ing flnps  laden  with  provifions  for  the  ufe  of  His, 
majcily's  garrifons  or  fleets,  or  for  the  inhabi- 
tants of  any  town  poflTcfTcd  by  his  majcfty's  troops^ 
provided  the  maft'er  fhall  produce  a  licence  fpe- 
cifving  the  voyage,  tV.  and  the  quantity  aijd 
fctcies  of  provifions';  but  by  the  {sLvnc  provi/Oy  it 
is  rteciared,  that  goods  not  licenfcd,  found  on 
board  fuch  (hips^  fball  be  forfeited.  After  argu- 
ment, upon  the  motion  for  a  nevy  trials 
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Lord  Mansfield  faid.— The  whole  of  the  plain-* 
tiff's  cafe  goes  on  an  eftabliO)ed  praAice>  di-t 
reftly  againft  an  aft  of  parliament.  If  the  de- 
fendant did  not  know  that  the  goods  were  un- 
liceofed>  the  objedion  is  fair  as  between  the 
parties.  If  he  did,  he  would  not  deferve  to  be 
favoured.  But,  however  that  may  be,  it  was 
illegal  to  fend  the  goods  to  Netv  Torky  and,  in 
pari  delis 0^  potior  eft  ccnditie  defendentis.  It  is 
impoffible  to  bring  this  within  the  cafes  cited  {a)y 
becaufe  here  there  was  a  direft  contravention  of 
the  law  of  the  land.  The  rule  for  a  new  trial 
was  made  abfolute. 

From  this  cafe  much  information  is  to  be  coU 
lefted;  for,  ift.  the  principle  advanced  at  the 
beginning  of  the  chapter  is  eftabiiihed,  that  is, 
that  an  infurance  of  a  voyage,  which  is  prohi- 
bited by  ftatute,  is  yoid^     This  cafe  alfo  ferves 
to  remove  a  diftinftion,  which  occurs  in  a  very 
refpe6table   writer^      The  learned    Roccus   ob-  Roccus  de    - 
ferves,  that  if  fuch  an  infurance,  as  that  of  which  -A^fccurat, 
we  have  been  fpeaking,  Ihould  be  made,  igno-  "^^  "*' 
rante  ajfecuraiorey  the  infurer  is  difcharged  :  from 
whence  we  are  to  infer,  that  in  his  opinion,  if 
the  infurer    was    acquainted  with    the    nature 
of  the  voyage,  h^  would  continue  liable.     But 
the   doftrine    of    the   court   of   King's  Bench, 
overturns  fuch   ^  diftinftion,  becaufe  the  very 
contraf):    is   a   nullity,   and  a  court  of  ju(Uce 
can   never   lend   its   authority  to  fubftantiace  a 
claim,  founded  upon  a  contrs^ft  which  is  abfo- 
lutely  repugnant  to  the  known  and  eitablifhed 
laws,  of  the  Hnd.     Of  this  opinion  is  Bynhe^Jboek^  Bynk.Qaaeft. 
who  fays,  that  eveh  if  it  ht  told  to  the  under-  Jur.  Pub. 
writer,  that  the  voyage  is  illicit,  he  fliaU  not  be  }:,'' ^*  **' 
bound ;   becaufe  thp  contraft  is  null  and  void,         "^* 
and  where  that  is  the  c^fe,  the  compliance  wiih 

(a)  Thefe  were  cafes  of  infuranccs  on  (hips  trading  cop- 
trary  to  the  revenue  laws  of  foreign  countries,  of  which  more, 
^l  be  faid  hereafter. 

the 
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1  Black. 
Com.  270. 

Vide  ante 
p*  %^9  89. 


Defmacfa  t. 
Motteux. 


the  tcnm  of  k  depends  upon  the  will  of  the 
contcafting  parties  merely.  But  that  which  de* 
pcnds  merely  upon  will  is  not  H  prc^r  fubjedt 
for  a  fuit  at  kw. 

If  a  ihip»  though  AeutraU  he  infurcd  Oft  jl 
▼oyage  prohibited  by  an  embargo^  laid  on  in 
time  of  war,  by  the  prince  of  the  country,  in 
whofe  ports  the  ihip  happens  to  be,^fuch  an  in^ 
Itarance  alfo  is  void.  This  depends  upon  the 
power  of  an  embargo,  the  fight  of  laying  on 
which  by  the  fovereign  of  this  cotwtry  ifi  t\th6 
of  war  is  undoubted  i  although  in  time  of  pcatt 
it  may  be  a  different  queftion*  The  right  being 
admitted,  it  follows  of  course,  that  any  ii€t  d6ne 
in  contravention  of  a  proclamation  of  this  nature, 
is  illegal  and  criminal  beoaufe  it  is  equally 
binding  as  an  a£b  of  parliament,  and  a  contract 
founded  on  fuch  illicit  prO^eding^  is  conie<« 
quently  Toid. 

This  was  determined  inav^  modern  cafe, 
upon  a  fpecial  verdi6t.  It  was  an  adion  OA  a 
B.  R.  Mich,  policy  of  infuranee  on  the  M0Jtd  JudinMy  a  Vene* 
^5  Geo- 3-  fi^  fliip,  dt  ani  frm  Ldndon  fo  f be  Grenades, 
Wtb  likerty  to  touch  at  Oirk  Mn4  Madeira  to  load. 
The  defendant  pleaded  th^  gefieral  iflTue;  and 
the  caufc  came  on  to  trial  befo*^^  Mr.  Jufticc 
Buller^  when  the  jury  found  a  fpecial  verdift, 
the  material  fads  in  which  were  thefe.  That 
the  (hip  was  a  Vinetian  yeficl,  and  the  plaintiff  a 
fubjed  of  the  ftate  of  Venice  \  that  in  OSaher 
178a,  the  (hip  failed  (Sf\  her  voyage  from  London 
w  Cork^  and  there  took  in  a  loading  of  provi- 
fions,  the  property  of  Freneb  fubjefts,  the  ene- 
mies of  the  king  of  Great  Britain.  That  the 
faid  (hip,  having  taken  in  at  Cork  clearances  and 
billsot  lading  for  AW^iV^,  an  ifland  belonging 
to  the  king  of  Portugal,  failed  in  Decemhr,  tySt, 
from  Cork  to  that  ifland,  at  which  flie  was  neither 
to  unload  any  part  of  her  cargo,  nof  to  reccii^c 
any  goods  on  board,  but  where  (he  took  clearan- 
ces and  bills  of  lading  for  the  ifland  of  5/.  Thomas, 

belonging 
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belonging  to  Dmmark^  whither  ibe  was  not  def-^ 
tined  :  that  on  her  voyage  from  Madeira  to  Cre-* 
nada^  wkhin  14  leagues  of  the  latter,  (he  was  cap- 
tured by  an  EngUJh  man  of  war  as  prize,  and  car^ 
ried  to  St.  Lucta :  that  when  the  Ibip  failed  from 
Lendan,  and  from  thence  till  after  the  capture^ 
Grenada  was  in  the  poflelEon  of  the  French  king. 
The  fpecial  verdift  further  finds,  that  his  Majefty 
on  the  18th  Azyof  Auftifi  1780,  laid  an  embargo 
upon  all  Ihips  and  veflels  laden  or  to  be  laden  ia 
the  ports  of  the  kingdom  of  Ireland  with  black 
cattle  and  hogs^  beef,  poilc,  butter  and  cheefe,  or 
any  fort  of  provifions.  It  is  alfo  found,  that  after 
the  capture,  a  fuit  was  commenced  in  the  Vice 
Admiralty  Court  at  Barbadoes^  againft  the  faid 
fhip  and  cargo,  as  belonging  to  the  French  king, 
or  tofome  of  his  fubjeds;  and  the  judge  of  that 
court  did  condemn  the  cargo  as  the  property  of 
the  enemies  of  the  king  ox  Great  Britainy  which 
fcntence  was  appealed  from,  and  is  now  depend- 
ing :  that  the  judge  of  the  faid  Court  of  Vice  Ad- 
miralty was  of  opinion,  that  the  faid  (hip  Bella 
Juditta  was  the  property  of  Abram  Delmada  the 
plaintiff,  and  ordered  that  the  (hip  (hould  be  re- 
ftoredj  but  he  did  not  conceive  the  owner  of  the 
faid  (hip  to  be  entitled  to  any  freight,  or  damages 
occa(ioned  by  the  capture,*  bccaufe  (he  was  en- 
gaged in  a  wrong  a£b,  and  the  captor  did  no  more 
than  his  duty :  that  the  faid  (hip  was  accordingly 
reftored. 

Upon  this  vcrdid,  the  qiieftion  for  the  court  to 
decide  in  point  of  law,  was,  whether  the  infurers 
upon  the  (hip  on  this  voyage  wer^  liable  to  pay 
for  this  lofs  of  freight,  and  the  damages  occa* 
fioned  by  the  capture. 

Lord  Mansfield. — Is  this  voyage  not  a  breach 
of  the  embargo?  The  king  in  time  of  war  has 
an  undoubted  right  to  lay  an  embargo:  in  time 
of  peace  it  is  another  queftion.  Every  power  lay$ 
them  on.  If  the  (hip  had  only  been  carrying 
goods  of  an  enemy  on  a  voyage  lawful  for  her  to 
a  prerform. 
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perform,  (he  might  have  been  entirlcd  to  freight: 
But  here  the  fcntence  fays,  Ihe  (hall  not.  And 
why  ?  bccaufe  (he  has  done  a  wrong  thing.  It  is 
a  fraud ;  for  under  colour  of  a  neutral  port,  (he 
goes  to  an  enemy's  port.  She  breaks  an  embar- 
go. What  the  confequence  of  that  is,  has  not  as 
yet  been  fettled :  but  to  break  an  enobargo  is  un- 
doubtedly a  criminal  afti  and  wherever  a  man 
makes  an  illegal  contraft,  this  court  will  not  lend 
him  their  aid.  The  defendant  accordingly  had 
judgment. 

Though  an  infurance  upon  a  fmuggling  voy- 
age, prohibited  by  the  revenue  laws  of  this  coun- 
try, would  be  void  under  the  principle  above 
itated ;  yet  the  rule  has  never  been  fuppofed  to 
extend  to  thofe  cafes,  where  (hips  have  traded,  or 
intend  to  tiade,  contrary  to  the  revenue  laws  of 
foreign  countries :  in  fuch  cafes  the  policy  is  good 
and  valid;  and  if  a  Jpft  happen,  the  underwriter 
will  be  anfwerable. 
XUe  ante  Thus  in  the  cafe  of  Plancbe  againft  Fletcher^ 

p.  10.  p.  217.  which  was  ftatcd  at  large  in  a  preceding  chapter, 

one  of  the  objedions  takep  to  the  infurance  was, 
that  there  was  a  fraud  pq  the  underwriters,  the 
(hip  having  been  cleared  out  for  OJtcnd.  although 
fnc  was  never  defigned  to  go  to  that  place.  But 
Lord  Mansfield  declared  for  himfelf  and  his  bre- 
thren, that  it  was  no  fraud  on  the  underwriters, 
perhaps  on  nobody.  The  reafon  for  clearing  for 
OJiendy  and  figning  bills  of  lading,  as  from,  thence 
did  not  fully  appear  :  but  it  was  guefTcd  at.  The 
Fcrmtcrj  Gej:err.ux  have  the  management  of  the 
taxes  in  France.  As  we  have  laid  a  large  duty 
on  French  goods,  the  French  may  have  done 
the  fame  on  ours,  and  it  may  be  the  intereft 
of  the  farmers  to  connive  at  the  importation  of 
Englijh  commodities,  and  take  Oftend  duties,  ra- . 
ther  than  ftop  the  trade,  by  exafting  a  tax,  which, 
amounts  to  a  prohibition.  But,  at  any  rate,  tK\s 
was  no  fraud  in  this  country.  One  nation  doea 
not  take  notice  of  the  revenue  laws  of  another. 
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In  another  cafe,  a  Ihort  time  afterwards  at 
Cuildballj  Lord  Matisfieldy  in  his  charge  to  the 
jury,  advanced  the  fame  dodtrine,  which  had  been 
eftabliflied  by  the  whole  court  in  the  preceding 
cafe. 

It  was  an  aftion  on  a  policy  of  infurance,  at  and  Ixw^r  y. 
from  London  to  Petifacola  and  Manjhae  in  the  river  Fletcher. 
MiffiS^i,  with  liberty  to  touch  at  Port/mouth  and  {^^^f  "^y^j.^^" 
Jamaica.     The  Ihip  infured,  vas  employed  in  the  ,  *jjq^  ^^' 
tjfual  trade  in  the  river  Miffifftppiy  and  traded  at 
Uttle  ManJhaCy  on  the  ifland  of  New  Orleans,  part 
of  the  dominion  of  Spain.     Manjhaey  the  place 
mentioned  in  the  policy,  is  part  of  the  continent 
oi  North  Americay  on  that  fide  of  the  river,  which 
France  and  Spain^  by  the  treaty  oi  Paris  in  1763, 
furrcndcred   to  Great  Britain,  and  is  about  37 
leagues  higher  up  the  river  than  New  Orleans. 
The  lofs  happened  by  a  feizure  of  the  fliip  at 
Dttle  Manjhae,  by  the  Spanijh  governor,  as  a  rc- 
prifal  for  tranfgrcHlons  aliedged   to   have  been 
committed  by  a  king's  ihip  m  xht  Lakes.     The 
counfel  for  the  defendant  contended,  that  the  po- 
licy in  queflion  was  nou  on  a  trading  voyage,  and 
that  the  trade  itfelf  was  an  illicit  one. 

Lord  Mansfield. — The  firft  queftion  is,  whether 
ihis  policy  covers  the  trading  on  the  MiJpJ/ippi 
before  the  (hip's  arrival  at  Manjhae.  1  he  trad- 
ing at  Little  Manjhae  is  a  delay  of  the  voyage, 
and  an  increafc  of  the  rifle.  If  the  policy  do  not 
cover  this  part  of  the  trading,  then  it  is  a  devi- 
ation, and  there  is  an  end  of  the  contraft,  at  leaft, 
fo  as  to  prevent  the  plaintiff  from  recovering.  It 
is  very  clear  what  the  trade  is.  Every  trading 
with  the  fubjedls  of  Spain  is  illicit  by  the  treaty 
of  Paris*  The  navigation  is  free  to  both  coun- 
tries ;  and  the  municipal  laws  of  both  countries 
remain.  Though  Juch  trading  be  contrary  to  the 
laws  of  Spain ;  yet  no  country  pays  attention  to  the 
revenue  laws  of  another.  Therefore y  if  the  defen- 
dant had,  with  full  knowledge,  that  it  was  a  Jmug^ 
gling  trade  with.  Spain,  made  the  in/urance,  then  it 

mi^bt 
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might  he  a  fair  afftraff  Betwen  the  parties.  But 
the  main  queftion  for  confideration  (eems  to  be, 
whether  this  trading  at  Liitle  M4mjbae  was  infured 
by  the  policy.  The  jury  found  for  the  defeii* 
dant :  and  it  may  be  prefumed  on  the  ground  of 
deviation. 

It  cannot  be  improper,  becaaie  it  is  nearly  con* 
neded  with  the  fubjeft  before  us,  to  enter  upon 
the  enquiry,  how  far  trading  widi  si  caemy»  in 
time  of  aftual  war,  is  legral^  The  opmson  of  fo- 
reign writers  upon  this  point,  although  the  judi- 
eial  fentimcnts  of  this  country  do  not  feem  to 
>  coincide  whh  them,  cannot  fail  to  afibrd  ioforoM^ 
Guid.  c.  2.    tion  ttpon  the  queftion;     ft  has  long  been  fettled 
^  2>  3*  in  France^  that  all  trading  with  enemies  is  iikgal. 

aVal.  31.      'X)x\%  indeed  is  given  aa  the  reafon  for  requirii^ 

to  be  infertcd  in  the  policy  of  inforance,.  the 
name  and  place  of  abode  of  the  infured^  the  ef- 
fedbs  upon  which  the  infurance  is- made,,  the  name 
of  the  fhip»  and  the  place  of  loading  and  unload- 
ing. By  complying  with  fiich  a  requifition,  it  is 
known  in  time  of  war,  whether,  notwithftanding 
the  prohibition  of  commerce,  which,  according 
to  thefe  writer?,  a  declaration  of  war  always  im-* 
ports,  the  fubjefirs  of  the  king  continue  ca  trade 
with  the  enemie9of  the  ftatr,  or  with  their  friends 
and  alKes:  by  which  means  diey  wouhl  be  able 
to  convey^  warlike  ftores,  provilions,  aad  other 
prohibited  goods  to  the  enemy.  But  every  thing 
of  this  kind,  being  ferbidden,  as. prejudicial  tathc 
fia«e,  would  be  liable  to  confifcacioo,  and  to  b: 
condemned  as  prize,  whether  found  in  (hips  of 
Ord.  of  ^"^  country,  or  of  friends  and  all-ies.  The  pro- 
Srockholm,  hibitioH  to-  infuFc  the  property  of  an  enemy, 
&c.  2  Mag.  which  is  almoft  general^iy  eftabltfhcd  by  the  ordi- 
*^7*  nances  of  foreign  countries,  proceeds  upon  tic 

principle,  that  it  is  unbawful  to  trade  witk  asr 
enemy ;  becaufe  if  commerce  were  alloiped  to  be 
carried  on  betweerr  the  hoftile  nations,  there  ooufcl 
nor  poiTibly  be  an  objeftion^  to  prote^  that  caaa*' 
merce  by  means  of  the  concradk  of  ia&panct. 

The 


OF  ILLEGAL  VOYAGES.  171 

Tlie  gcoetit  law  of  England  has  not,  that  I  ha?e 
been  able  to  ftnd,  laid  down  anjr  exprcfs  rule 
upon  the  fubjcA ;  and  therefore  we  muft  merely 
take  notice  of  what  has  pafled  in  the  courts  of 
juftice^  although  the  queftton  does  by  no  means 
feem  to  he  determined  :  an  obfervation  which  h\\ 
fiom  Lord  MamfiHdy  aa  late  as  the  year  1786. 
The  only  cafes  to  be  found  in  the  books  upon 
the  fubjeft  are  two ;  the  one  is  in  RoU*%  Abridge  2  RoK  Abr, 
mcsit^  and  happened  in  the  13th  year  of  the  reign  173- 
of  Edward  the  Second.    A  licence,  granted  ta 
certain  merchanta  to  buy  and  fell  in  Scot  land j 
nrhich  was  then  at  war  with  the  king  of  Engiandy 
was. declared  to  be  void;  and  coofequently  the 
trading  held  to  be  illegal.     The  other  was  a  cafe*  Term  Rep. 
put  toi  the  judges,  in  the  time  of  Lord  Somers^  ^*^-  *786* 
for  their  opinioo,  upon  the  point,  whether  fend-  P*  ^^* 
iog  corn   to  the  enemy,    in  time  of  war  and 
famine,  was  a  crime  at  the  common  law.     The 
judges  held  it  was  a  mifdemefnor.     It  is  to  be 
c^erved^  however,  that  the  laft  was  a  cafe  where 
provifiom  were  fuppHed,  which,  as  well  as  war- 
like  (lores,  muft  be  prohibited  from  the  nature 
of  the  thing. 

The  firO^  modern  cafe,  in  which  trading  with  iVczcyji/. 
an  ftnea>76  ca«sic  at  all  under  confideration  ;  al- 
though it  did  not  then  meet  with  any  deciiian, 
was  that  of  fienkk  again fl:  the  Royal  Exchange* 
Afiurance  Compaay,  before  Lord  Hardwicke  in  Vide  ante 
the  court  of  Chancery,  which  upon  a  former  pc-  p.  2. 
cafioa.  was  cited  much;  at  length.     His  Lord(t^t{> 
there  laid;  it  nsught  be  going  too  far  to  fay  that 
all  trading  with  enemies  is  unlawful:  for  that 
geoeral  do&rine  woujd  go  a  great  way,   even 
where  only  JB»fff/I&  goods  are  exported,  and  none 
of  the  enemy's  imported,  which  might  be  very 
beneficial.     He  was  not  fatisfied  with  the  anfwer 
given  to  the  obje<Slion  of  an  illicit  trade,  by  citing 
the  cafe  of  the  South  Sea  Company  :  for  that  by  no 
nwaos  determined  the  queftion.     That  was  not 
a^ trading  contrary  to  the  law  of  this  country; 

but 
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but  contrary  to  the  agreement  of  the  company  i 
which  is  different  from  a  contrafb  repugnant  to  the 
general  law  of  the  country,  whether  ftatutc,  com- 
mon, or  maritime  law.     The  fame  anfwer  might 
be  given  to  Sir  Robert  Nightingale*^  cafe,  which 
was  merely  a  plea  in  the  Exchequer,  upon  the 
private  right  of  the  company,  being  contrary 
only  to  their  ftatutes,  and  not  to  the  general  law 
of  the  land, 
Gid  V.  Ma-        From  this  opinion,  it  is  evident  that  the  quef- 
fon.  Term     tion  was  by  no  means  fettled  in  Lord  HarJwicke's 
Rep.  84.        rnind  :  but  in  a  fubfequent  cafe.  Lord  Mansfield 

adds  an  argument,  which,  though  not  conclufive, 
moft  afllircdly  goes  a  great  way  to  Ihew  that  trad- 
ing with  an  enemy  is  not.  forbidden  by  the  general 
law  of  the  country  ;  for  he  fays,  that  feveral  afts 
of  parliament  have  hccn  fpecialfy  pafTed,  in  order 
to  make  fuch  trading  illegal,  which  proves  that 
the  legiflature  did  not  think  it  was  fo  before. 
The  fhip,  in  the  laft  pf  thefe  cafes- to  be  fure,  ap- 
peared to  be  neutral  -,  and  the  court  laid  it  down, 
that  it  had  no  where  been  held,  that  an  infurance 
upon  a  neutral  fhip  trading  to  an  enemy's  port 
was  void.  But  then  Lord  Mansfield  went  upon 
the  doftrine  of  a  fubjedt's  trading  with  enemies, 
and  concluded  thus  :  By  the  maritime  law,  trad- 
ing with  an  enemy  is  caufc  of  confifcation,  pror 
vided  you  take  him  in  the  adl ;  but  this  does  not 
extend  to  neutral  veffels.  Thus  the  queftion 
Hands  at  prefent  in  the  law  of  England-,  and  there 
I  (hall  leave  it,  till  fome  judicial  or  legiflativc 
opinion  upon  the  point:  for  when  fuch  men,  as 
Lord  Mansfield,  L.ord  Hardwicke,  and  the  other 
learned  judges  of  the  court  of  King's  Bench,  have 
doubted  upon  the  fubjeft,  who  Ihall  venture  to 
hazard  an  opinion  ? 

But  whatever  doubts  may  be  entertained  upon 
that  queftion,  the  next  which  comes  to  be  con- 
fidered  is  liable  to  no  doubt  or  ambiguity  at  all} 
namely,  whether  it  be  lawful  to  injure  the  pro- 
perty of  an  enemy.  For  although  foreign  writers 
I  aic 
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are  ofopinion^  thSt  it  is  not;  and  although  it  has 
been  a  conGderable  qtieftion>  much  agitated,  how 
far  thc'aUbwance  of  fuch  contrads  is  expedient  i 
yet  moft  certainly  the  infurance  of  enemy's  pro- 
perty does  not  contravene  any  law  known  at  this 
dzy  in  England/    -\ 

In  the  firft  chapter  of  this  work,  we  had  occa-  yidc  ante 
fion  to  mention  this  queftion;  and  in  addition  to  p.  15. 
what  was  then  offered,  (for  I  do  not  mean  to 
give  an  abfolute  opinioB^  ;Upon  the  expediency^ 
though  I  may  upon  thejfgality  of  it)-I  fhall  on- 
ly mention,  that  in  thofe,  countries  where  com-  iVal.  3a* 
merce  with  an  enemy  is  forbidden,  it  follows  as 
a  confequence,  that  the  infurance  of  the  property 
of  an  enemy,  muft:  alfo  be  prohibited  i  becaufe  to 
infure  the  effefts  of  an  enemy,  or  to  fend  them 
direftly  or  indireftly,  is  in  truth  the  fame  thing. 
A  very  learned  foreigner,  to  whofe  writings  man-  Bynk.Quaft. 
kind  are  nrtuch  indebted,  argues  ftrongly  againft  J"""*  ^ 
the  expediency  of  fuch  a  meafure  5  and  certainly  '  '  ^ 
his  arguments  have  great  weight.  If,  fays  he, 
you  take  upon  yourfelves  the  rifks  and  perils,  to 
which  your  enemies  are  expofcd,  what  is  it  but  to 
proiAote  their  maritime  commerce  ?  for  infuran- 
ces  have  been  invented^  that  a  great  advantage  at 
a  fmall  rifk  might  be  given  to  external  trade. 
Hence  the  laws  of  all  the  countries,  which  pro- 
hibit fuch  contrafts,  proceed  upon  the  jufteft 
grounds,  becaufe,  by  a  declaration  of  war,  every 
one  IS  ordered  to  annoy  an  enemy,  as  much  as 
ponible.  If  this  be  fo,  he  is  alfo  forbidden  to 
^onfult  the  advantage  of  the  enemy  by  any  means 
whatfoeven  But  if  it  be  faid,  that  by  fuch  in- 
forances,  the  underwriter  gains  more  than  he 
lofes,  and  confequently  the  advantage  is  greater 
6n  our  fide  than  that  of  the  enemy,  it  may  be  an- 
fwered,  that  that  is  an  affertion  of  a  very  doubt- 
ful nature,  and  of  which  experience  itfelf  hardly 
enables  us  to  form  an  opinion;  whilft  on  the  other 
hand,  it  is  certain,  that  we  afford  our  enemies 
very  great  opportunities  of  cncreafing  their  com- 

T  merce: 


^74  OF  ILLEGAL  VOYAGES. 

merce :  which,  as  it  is  ufcful  to  our  enemiesj  and 
may  turn  to  our  own  dcflruftion,  ought  to  be 
wholly  fuppreflcd.     In  conformity  to  ihefc  prin- 
ciples, which  have  been  adopted  by  nioftof  the 
commer<iial  ftates .in  Europe^  ^very  fpecies  of  jn- 
furance  upon  the  property  of  an  enemy  has  been 
abfolutely  forbidden  \  and  fuch  has  been  the  law 
Le  Guidon,    6(  France^  at  Icaft,  ever  fince  the  year  1660:  al- 
^*  *;  "*•  5*    though  I  believe,  during  the  war  of  1756,  infu- 
C.4.  fro^^*  ranc<s  were  made  in  France  upon  EngUJh  pro- 
perty, by  means  of  fiftitious  perfons,  as  truftces 
tor  the  perfon  really  interefted  in  the  property. 

JHowcver  cogent  thefe  arguments  may  appear, 
they  certainly  are  not  conclufive,  nor  arc  they 
congenial  to  that  fpirit  of  univerfal  and  extenfivc 
commerce,  which  fo  ftrongly  marks  the  Britifi 
charadler,  Thofe,  who  argue  in  favour  of  fuch 
infurances,  have  contended,  that  it  would  be  of 
very  dangerous  confequence,  by  a  prohibition  of 
the  nature  alluded  to,  to  ftrip  ourfelves  of  a  branch 
of  trade,  which  we  now  enjoy  almoft  without  a 
rival;  as  more  of  this  bufinefs  is  done  in  England 
than  in  all  the  reft  of  Europe.  That  not  only  the 
nations  with  whom  we  are  at  peace,  but  even  the 
French  and  Spaniards^  when  at  war,  tranfaft  theif 
bufinefs  of  infurance  in  London  i  and  that  it  never 
can  be  imputed  to  pur  merchants  as  a  crime  to 
correfpond  with  the  enemy  upon  fuch  a  fubjeft : 
that  to  carry  on  trade  for  the  mutual  benefit  of 
both  the  hoftile  countries,  is  not  aflifl;ing  the  ene- 
my ;  nor  is  it  fuch  a  correfpondence  as  the  decla- 
ration of  war  intends  to  prohibit,  efpecially  as  the 
nature  of  the  trade  is  fuch,  as  ^ways  to  leave  a 
-r^  large  balance   of  ready  money  in  our  favour. 

That  although  this  balance,  when  compared  with 

the  general  national  expences  of  carrying  on  a 

i  war,    may  appear. to   be  but  trifling;   yet  the 

greater  thofe  expences    are,  the  more  money 

we  are  obliged  to  fend  out  on  that  account :  and 

.^  furely  we  ought  to  be  cautious  of  parting  with 

any  ^ranch  of  trade,  which  turns  the  balance  to 
i  -I  England. 
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kngland.    Bcfides  tliUi  When  the  great  profits 
mi^e  by  the  infurer  are  fully  confkleredi  the  pro^ 
Via  made  by  the  broker  or  officckeepeir,  the  pro- 
fits of  the  faftor^  and  the  dealer  in  Exchai^ge>  the 
balance  is  by  no  nneans  offo  trifling  a  nature.     It 
has  been  further  ui^ed^  that  ^e  French  arc  natu-^    ' 
rally  of  an  enterprifing  and  adventurous  difpo« 
fition,  and  wili>  ais  foon  as  they  are  prevented 
from  infuring  here,  open  publick  officesi  and 
multitudes  of  rich  men  will  there  undiertake  the 
bufmefs$  becaufe  aftlr  we  have  baniAied  them 
from  our  market,  they  will  refort  to  offices  of 
their  own,  ritber  than  to  thoie  of  4ny  other  fo 
reign  country,    Bui  that  while  no  fuch  prohibit* 
tion  tsjies  place,  no  private  infurer  can  in  Fratiu 
meet  with  cncooragement  in  this  line;  nor  will 
it  be  in  the  power  even  of  the  government  of 
France  to  ered  an  office  for  the  purpofe  of  infu^r 
ranee;  becaufe  their  merchants  have  met  with 
fuch  honourable,  and  fair  treatment  from  the  in- 
hirers  here^  arid  experience  fo  much  equity,  juf- 
tice  and  difpatch  in  our  courts  of  law^  that  as  long 
as  they  are  permitted,  tkey  would  rather  pay 
commiirion  for  infdring  here,  than  apply  to  the 
tnfurers  of  their  own^  or  any  other  co^Mvy.     la 
addition  to  which,  it  is  a  notorious  faA,  that  im- 
portant intelligence  has,  by  mieani  of  fuch  infu-' 
ranees,  besen  frequently  obtained  of  the  enemy's 
ddigns;  and  that  in  feveral  wars,  feme  of  the 
richeft  prizes^ have  fallen  into  our  hands  by  infor* 
mation  cothmunicated  by  thofe  employed  to  pro* 
cure  infufances  upon  theni. 

Such  is  thefum  of  the  arguments  oh  both 
fides  of  this  important  cjueillon ;  and  although 
the  reafont  in  favour  of  fitch  infurahces  are  thofe,, 
which  feem  in  general  ta  have  had  moft  fway  in 
this  country ;  yet  at  one  time,  the  contrary  prin* 
ciples  gained  the  afccndant.     Fcr  in  the  year  I^'^batc*  fa 
1747,  abiU  was  in^oduced  into  the  Houfe  of  J^JJJ^^J; <^ 
Comtiions  to  prchibis  infurances  upon  the  fhips  vol.  u^^^ 
and  goods  of  the  fub)e£fcs  of  the  king  ai  France  \  p.  117, 
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aiid  although  it  was  vigoroufly  oppefed  by  Sir 
Dudley  Ryder,  and  the  Honourable  Mr.  Mvrraj^ 
the  then  Attorney  and  Solicitor  General^  upon  the 
principles  already  dated  s  yet  it  paficd  that  houfc 
without  a  di  vifion,  and  was  afterwards  carried  in- 
21  Geo.  2.  to  a  law.  The  duration  of  that  aft,  however, 
^'  ^"  being  limited  by  the  exiftence  of  the  French  war 

then  carrying  on,  it  expired  in  about  a  year  aftec 
it  was  pafied.  No  attempt  has  been  niade  to  in« 
troduce  it  in  any  fubfequent  war,  which  infom^ 
meafure  ferves  to  Ihew,  either  that  the  inconve- 
niencies  of  it  were  felt^  during  it's  ihort  exiftence; 
or  that  the  arguments  advanced  agatnft  fuch.a  bill 
have  convinced  the  legiflature  of  the  impropriety, 
of  prohibiting  fo  valuable  a  branch  of  trade. 

From  what  has  been  faid  then  it  appears,  that 
whether  the  meafure  be  politick  or  not ;  fuch  in- 
furances  are  good  and  binding,  not  being  for- 
bidden by  any  law  exifting  at  this  day.  Before 
this  point  is  concluded,  it  will  be  proper  to  men- 
tion, that  Lord  Hardwicke  ktms  inclined  to  the 
opinion  delivered  in  the  Houfe  of  Commons  by 
Sir  Dudley  Ryder  and  Mr., Murray;  for  in  the  cafe 
already  alluded  to  in  this  chapter,  his  lordfhip 
iVczeysip.  fays:  there  has  been  no  determination,  that  in- 
furance  on  enemies  (hips  during,  the  war  is  unlaw- 
ful i  and  there  have  been  feveral  infuranccs  qf  this 
fort,  during  the  war,  which  a  determination  upon 
the  legality  of  rriading  with  an  enemy  might  hurt. 
In  addition  to  this,  it  irtay  be  obferved,  that  Lord 
Mansfield;  in  the  courfe  of  his  long  experience  as 
Chief  Juftice  of  this  country,  has  never  found 
reafon  to  alter  thofer  fentiments  which  he  enter* 
tained,  when  he  fpoke  in  the  Houle  Commons 
againft  the  bill  introduced  in  the  year  1747.  For 
his  lordftiip  ha^-frequently  fince  in  parliament, 
and  upon  the  bench,  declared  his  approbation  of 
•Giftv.Mafon.  t^^^'^  infurances ;  and  fo  late  as  the  year  1786*  in 
Term  Rep.  the  courfe  of  a  judicial  opinion,  he  faid,  "It  is 
84.  and  MS.  «  for  the  benefit  of  this  country  to  permit  thefe 
uoteoUume  u  contradls  upon  two  accounts.:  tlje  one  becaufc 

"  you 
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^^  you  hold  the  box,  and  are  Hire  of  getting  the 
*'  premiums  at  leaft^  as  a  certain  profit;  the 
"  other,  becaufe  it  is  a  certain  mode  of  obtain- 
"  ing  intelligence  of  the  enemy's  deiigns,  and  I 
^'  have  known  inftances  of  intelligence  procured 
"  by  fuch  methods."  Notwithftanding  this  libe- 
rality of  fentiment^  however,,  which  prevails  in 
the  Englijb  nation,  there  Ms  one  fpecies'of  jnfu- 
ranccj  which  cannot  be  nrtadeupon  the  ihips  or 
goods  of  an  enemy,  or  even  of  a  fubjeft,  and  that 
is  upon  a  voyage  to  a  befieged  fort  or  garrifon^ 
with  a  view  of  carrying  afllff ance  to  them  j  or 
upon  ammunition^  other  warlike  (lores,  or  provU 
fiohs:  becaufe  from  the  nature  of  thefe  commodi- 
ties, they  are  abfolutely  prohibited  by  the  laws  of 
all  nations. 

Having  thus  difpofed  of  thefe  two  important 
bueftions,  and'  ihewn,  that  however  impoHtick 
the  meafure  may  be,  general  trading  with  an  ene- 
my for  the  mutual  benefit  of  both  countries  feems 
by  no  means  to  have  been  declared  to  be  con- 
trary to  law;  and  that  infurances  of  enemy's 
property  certainly  are  not ;  it  will  be  proper  to 
conclude  by  Hating  what  the  principle  is,  which 
is  laid  down  in  this '  chapter,  and  fupported  by 
authority.  Ail  infurances  upon  a  voyage  gene- 
rally prohibited,  fuch  as  to  an  enemy's  garrifon, 
or  upon  a  voyage  direfUy  contrary  to  an  exprefs 
aft  of  parliament,  or  to  royal  proclamation  in 
time  of  war,  are  abfolutely  null  and  void. 


T  3  CHAP- 


vjt  OF  PROH^BITEP  GOODa, 


CHAPTER  THE  THIRTEENTH, 

Of  Prohibit«d  Go!od$. 

TH  E  fubj^a  0/  the  prefcat  chapter  U  mat^ 
rially  cppncft^d  with  that  of  the  foregomgi 
and  indeed  followii  ;^  a  cpi}f<;qu^ngf:  from  the 
do^riq^  there  advance^*  W^  thco  faw  that  a 
CQiitr^  foyndf d  vpop  lh4J  which  was  contrary 
tp  taw,  couJd  pevfr  he  cvficd  Jmp  efFciJt.  Thui 
by  U^e  law^  of  alnpoft  «ll  countries^  (h«  c?xporta- 
Xion  vd  imptortation  of  certain  cpfPmpditi^s  are 

Lord^ajms's  declared  to  be  illegal :  tp  aft  contrary  to  tha? 

Pnn.  of  Eq.  pjphibitipn,  i»  cl^vly  a  contempt  of  legal  atutho- 
^ity  i  and  cpnfeqyf ntly  a  mpr^  wrpng.  If  the 
z&  itfelf  be  iDegaJ^  the  ififurance  to^  prpteft  fuch 
an  aft  mwft  alfp  be  eontrairy  ?o  )i*w  1  aod  thcrC" 

fpre  void.     Agreeably  to  this  principle,  it  (wm^ 

Aflfeou-  ^  ^*^^  ^^^'^  '^^^  down  by  the  writer?  upon  the 
No/ai.  fubjeft,  as  a  genersil  and  vniverfal  prppo&tipn^ 
;hat  an  infurance  being  made,  akhou^h  in  gene- 
ral term^j  dpe:>  nof  comprehend  prohibited  go^ds  ^ 
and  therefore  when  the  infured  ihall  procure  fuch 
(;on)n[ioditie6  to  be  (hippedi  ih^  undtn/Qriter  Mpg 
ign$r0»t  tf/  ^1  by  noeana  of  which  the  (hip  and 
cargo  arc  conftfc^ted^  the  infurcr  i«  difcharged. 
In  this  paflage  frpni  Rfi^cus  h  mny  b^  inferred^ 

that  if  the  underwriter  hiew  that  the  goods  were 
prohibited,  the  iofurancc  would  be  valid*  But 
^'c  truft,  it  was  fufficiently  ihewn  in  the  preced- 
ing chapter,  that  that  will  not  alter  the  cafe : 
bccaufc  no  confent  or  agreement  can  render  a 
contrad:  good  and  valid,  which  upon  the  face  of 
It,  is  <:ontrary  to  law.  In  France  this  rule  was 
adopted  fo  long  ago  as  the  year  1660  ;  for  in  the 
worlf  ^i  4  very  refpeftable- writer  of  that  age,  we 
Lc  Guidon,  find  this  paffage  ;  ajfeurances  Je  peuvent  faire  Jur 
c.  2.  art.  2.   Uute  Jorte  de  merchandize^  foujrvu  que  le  tranfport 
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ffe  Joit  pas  prohihe  par  Us  ediSts  et  ordonnances  du 
rdy.     And  from  an  authority  no  lefs  rcfpcftable^  Em^ri^on 
it  appears,  that  the  law  of  France  has  undergone  T^**^*^^* 
no  alteration  fincc  that  period  5  for  he  fays,  "  that  toin"i°^!V 
*'  thofe  efFcfts,  the  importation  or  exportation  of  f.  5. 
"  which  is  prohibited  in  France^  cannot  be  the 
fubjeft  matter  of  the  contract  of  infurancc  5 
and  if  they  (hould  be  confifcated,  the  infurers 
^'  are  not  refponfible,  even  where  the  truth  has 
"  leen  declared  by  a  Jpecial  clauje  in  the  folicy. 
**  The  aflurance  is  void,  and  no  premium  is  due." 
This  paflage  from  the  celebrated  work  juft  re^ 
fcrred  to,  confirms  the  idea  above  darted,  with 
rcfpeft  to  the  knowledge  of  the  underwriter. 

The  law  of  England^  whofe  commercial  regu- 
lations havq  furpafled  thofe  of  every  other  nation 
in  the  world,  has  alfo  introduced  fuch  a  rule  into 
its  fyftem  of  mercantile  jurilpruderice  :  and  the 
oldeft  writers  upon  the  fubjeft  have  taken  notice 
of  it.  It  is  faid,  '^  if  prohibited  goods  arc  laden  Moroy,  Kb. 
"  aboard,  and  the  merchant  infures  upon  the  *«c.  7.  f.  15% 
general  policy,  it  is  a  queftion  whether  if  fuch 
goods  be  lawfully  feized  as  prohibited  goodsj 
^'  the  infurers  ought  to  anfwer.  It  is  conceived 
"  they  ought  not :  for  if  the  goods  are  at  thp 
*'  time  of  the  lading  unlawful,  and  the  lader  , 
'*  knew  of  the  fame,  fuch  afiurance  will  nqf 
oblige  the  infurer  to  anfwer  the  lofs  j  for  the 
fame  is  not  fuch  an  aiTurance  as  the  law  fup.^ 
*'  ports,  but  a  fraudulent  one/* 

But  it  is  not  upqn  the  opinions  of  learned  mea 
merely,  that  this  doArine  1$  founded  in  the  Eng^ 
lijb  law  J  for  the  legiflature  have  by  pofitive  fta- 
tutes  declared  their  ideas  upon  the  fubjeft.  It; 
appears  from  the  preamble  to  that  feftion  of  the 
ftatute  about  to  be  quoted,  that  a  cuftom,  highly 
prejudicial  to  the  revenue  of  the  country  had  prc-« 
vailed,  and  was  encreafing  to  a  very  alarming, de^* 
ree,  of  importing  great  quantities  of  goods  (xw\ 
orcignftates  in  a  fraudulent  and  clandeftine  man^ 
Wr^  without  paying  the  cuftoms  and  duties  payable 
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to  the  crown  : .  and  that  this  evil  had  been  encou- 
raged and  promoted  by  fome  ill  defigning  men» 
who,  in  defiance  of  the  laws,  had  undertaken  as  in- 
furers,  or  otherwifc,    to  deliver  fuch  goods  fo 
clandeftinely  imported^  at  their  charge  and  ha- 
zard, into  the  houfes^  warehoufes,  or  poiTefTion 
of  the  owners  of  fuch  goods.   In  order  to  remedy 
4  and  5  W.  this  mifchief,  it  was  enafted,  **  that  all  and  every 
anQM.c.15.  <c  perfon  and  perfons,  who,  by  way  of  infurance 
cooA  penalty  "  ^^  otherwife,  (hould  undertake  or  agree  to  dc- 
onperionsin-  "  livcr  any  goods,  wares,  or  merchandizes  what* 
furing  to  im-  "  foever,  to  be  imported  from  parts  beyond  the 
port  prohib.   .c<  f^^g^  jj^.  ^^^y  p^j-t  or  place  whatfocver  within 
goods.  cc  j.j^ jg  kingdom  of  Englandy  dominion  of  JFaksy 

*'  or  town  of  Berwick  upon  J^weed^  without  pay- 
**  ing  the  duties  and  cuftoms  that  (hould  be  due 
and  payable  for  the  fame  at  fuch  importation, 
or  arty  prohibited  goods  whatjoever  \  or  in  pur- 
fuance  of  fuch  infurance,  undertaking  or  agree- 
ment, fliould  deliver,  or  caufe  or  procure  to 
be  delivered  any  prohibited  goods,  or  Ihould 
deliver,  or  caufe  or  procure  to  be  delivered, 
any  goods  or  merchandizes  whatfoevcr,  with- 
out paying  fuch  duties  and  cuftoms  as  afore- 
faid,  knowing  thereof,  and  all  and  every  their 
aiders^  abettors,  and  affiftants,  (hould  for 
every  fuch  offence  forfeit  and  lolb  the  fum  ^f 
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*'  ^ve  hundred  pounds  y  over  and  above  all  other 

*'  forfeitures  and  penalties,  to  which  they  arc 

**  liable  by  any  aft  already  in  force."    It  was  alfo 

Seft,  15.        enabled,  "  that  all  and  every  perfon  and  perfons, 

**  who  (hould  agree  to  pay  any  fum  or  fums  of 

Like  penalty  '*  money  for  the  infuring  or  conveying  any  goods 

•nthcinfurcd  «c  q^  merchandizes  that  Ihould  be  fo  imported, 

"  without  paying  the  cuftoms  and  duties  due  and 
^*  payable  at  the  importation  thereof,  or  of  any 
prohibited  goods  whatfoever,  or  (hould  receive 
or  take  fuch  prohibited  goods  into  his  or  their 
houfe,  or  warehoufe,  or  other  place  on-  land, 
or  fuch  other  ^ods,  before  fuch  cuftoms  or 
duties  were  paid,  knowing  thereof  Ihould  alfb 
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"  for  every  fuch  offence  forfeit  and  lofe  the  like 
**  fum  of  five  hundred  pounds  ;  the  one  half  of 
"  the  faid  forfeitures  to  be  to  their  majefties,  and 
"  the  other  half  to  the  informer,  or  to  fuch  pcr- 
'^  fons  as  fliould  fue  for  the  fame.  And  if  the 
"  infurer,  conveyor,  or  manager  of  fuch  fraud 
"  (hould  be  the  difcoverer  of  the  fame,  he 
''  fhould  not  only  keep  the  infurance  money 
^'  or  reward  given  him,  and  be  difcharged 
^'  of  the  penalties  to  -which  he  was  liable  by 
'''reaibn  of  fuch  offence,  but  (hould  alfo  have 
"  to  his  own  ufc  one  half  of  the  forfeitures  here- 
'^  by  impofed  upon  the  party  or  parties  making 
•*  fuch  infuraace  or  agreement,  or  receiving  the 
goods  as  aforefaid :  and  in  cafe  no  difcovery 
fliould  be  made  by  the  infurer,  conveyor,  or 
manager  as  aforefaid,  and  the  party  or  parties 
"  infured  or  concerned  in  fuch  agreement  fliould 
'^  make  difcovery  thereof,  he  fliould  recover  and 
receive  back  fuch  infurance  money  or  pre- 
mium, as  he  had  paid  upon  fuch  infurance  or 
agreement,  and  fliould  have  to  his  own  ufe  one 
moiety  of  the  forfeitures  impofed  upon  fuch 
infurer,  conveyor,  or  manager  as  aforefaid, 
and  fliould  alfo  be  difcharged  of  the  forfeitures 
hereby  impofed  upon  him  or  them.'* 
A  few  years  afterwards,  luflrings,  the  manu- 
fadture  of  which  till  then  was  little  known  in 
England,  having  been  worked. to  great  perfection 
by  the  Royal  Luflring  Company,  the  legiflaturc 
found  it  necefiary  to  proteA  this  branch  of  trade, 
by  prohibiting  the  importation  of  fuch  filks  from 
foreign  countries  into  this,  without  paying  the 
duties,  whether  by  direft  means,  or  by  the  way 
of  infurance.  It  was  enadted,  "  that  every  per- 8  and 9  W.  3. 
^  fon,  who  fliould  import  any  foreign  alamodes  e.  36.  f.  i. 
'•*  or  luflrings  from  parts  beyond  the  feas,  into 
*^  any  port  or  place  within  the  kingdom  of  £»f- 
^^  JanJ,  dominion  of  fTaleSy  6?r.  without  paying 
*'  the  rates,  cuftpms,.  impolitions,  and  duties 
**  that  fliould  be  due  and  payable  for  the  fame  at 
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fuch  importation,  or  fliould  import  any  ala-^ 
modes  or  luftrings,  prohibited  by  law  to  be 
imported,  or  Ihould,  by  way  of  infurance  or 
**  ocherwift,  undertake  or  agree  to  deliver,  or 
**  in  purfuance  of  any  undertaking,  agreement, 
'*  or  infurance;  (hould  deliver,  or  caufe  to  be 
delivered,  any  fuch  goods  or  mcr(5handi2e,  and 
every  perfon,  who  Ihould  agree  to  pay  any  fum 
or  fums  of  money,  premium,  or  reward  for 
*'  infuring  or  cotiveying  any  fuch  goods  ornicr- 
*'  chandize,  or  fhould  knowingly  take,  or  re; 
^'  ccive  the  fame  into  his,  her,  or  their  houfc, 
fliop,  or  warehoufc,  cuftody  or  poflcfllon,  fuch 
perfon  or  perfdiis  fliculd  and  might  be  profc; 
cutcd  for  any  of  the  offences  or  matters  afore- 
•*  faid,  in  any  a6tion,  fuit,  or  information ;  and 
^*  thereupon  a  catias  in  the  firft  proccfs,  fpecify- 
*'  ing  the  fum  of  the  penalties  fued  for,  Ihould 
^'  and  might  iffue,  and  fuch  perfon  or  pcrfons 
^'  Ihculd  be  obliged  to  give  fufficient  bail  and 
^^  fecurity  by  natural  born  fubjefts,  pcrfons  na- 
"  turalized  or  denizens  to  the  officer  executing 
*'  the  writ,  to  appear  in  court  to  anfwer  fuch 
^'  fuit,  and  at  fuch  appearance  to  give  fufficicnf 
*^  bail  to  anfwer  and  pay  all  the  forfeitures  and 
"  penalties  incurred  tor  fuch  offence,  or  to  yield 
^'  nis,  her,  or  their  bodies  to  prifon.** 
Scft,  2.  The  fecond  fcftion  of  this  ftatute  enables  pcr^ 

fons  to  fue  for  the  penalties  impofcd  by  the  for- 
mer aft  of  William  and  Mary^  by  aftion  of  debtj^ 
bill,  plaint,  or  information,  in  any  of  his  majcf- 
ty's  courts  of  record  at  IVeJiminJier. 

Wool  being  th^  ftapl,c  manufacture  of  this 
kingdom,  it  was  always  deertied  a  heinous  offence 
to  tranfport  it  our  of  the  realm  :  for  we  find  it 
M";.c.Kf.3.  ^as  forbidden  at  the  common  law;  and  aftcr- 
iiEd.  3.C.I.  ^3j.j5  xnort  eJ^prefsly  in  the  reign  of  Edward  x^t 
?E!iz.  c.  3,  Third,  fince  which  period  this  branch  of  trade 
12  Car.  2.  has  been  mvich*.  attended  to,  and  any  offences 
^'  ^d  8W  X  *g^'"ft  ^t  have  met  v^^ith  corporeal  and  pecuniary 
c  *28  ±G  I    punifhmentcs  by  fever^l  fubfcquent;  ft^tutcs,  ThU 
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bcipg  the  cafe,  an  infurance  upon  wool  fo  to  be 
fxporced  nrxuft  have  been*  void  ;  bccaufc  the  very 
fpundation  of  the  contrafl:  was  contrary  to  law, 
But  notwithftandiog  thefe  rcftriiftions,  the  prac- 
tice of  exporting  wool  became  fo  frequent,  as 
wcU  09  the  pra£fciceoftnfuriog  fuch  cargoes,  and 
undertaking  to  deliver  them  fafely  abroad,  that 
it  became  necefiary  for  the  legiflature  to  intcrr 
poie,  and  by  a  new  declaration  of  the  law,  and 
the  impofition  of  a  heavy  penalty,  to  endeavour 
to  check  the  growing  evil.     Accordingly  it  was 
rnafted,  "  that  every  pcribn,  who,  by  way  of  12G.  2.c^ 
"  infursince  or  otherwife,  Ihould  undertake  or  21.  f.  29. 
^^  agree,  that  any  wool,  wool-fells,  wooNflocks, 
'*  wordings,  Ihortlings,  worftcd,  &fr.  (hould  be 
^*  carried  or  conveyed  to  any  parts  beyond  the 
f'  feas  from  any  port  or  place  whatfoever  within 
•*  this  kingdom  or  Ireland:  or  in  purfuance  of  S^ol.  penalt)^ 
**  fuch  infurance,   undertaking,  or  agreement,  ^"j^^'^^^ij^^'"^^ 
"  Ihould  deliver,  or  caufe  to  be  delivered,  any  ^^  procu^s 
'*  of  the  faid  goods  in  parts  beyond  the  feas,  fuch  wool  to  be 
^*  perfon,  and  all  and  every  his  aiders,  6fc.  (hould  landed  in  h^ 
"  for  every  fuch  offence  forfeit  and  lofe  the  iuni  ""^^S"  P^^:^^* 
^*  of  five  hundred  pounds."     The  next  fedtion  Scft.  30, 
infiidts  a  like  penalty*  on  the  infured  :  and  the 
following  one,  in  order  to  encourage  the  parties  Sea.  31, 
to  difclofc  fuch  contrafts,  relcafes  the  party  in- 
forming from  all  the  penalties,  to  which  he  him  . 
felf  was  fubjeft,  and  alfo  gives  him  the  whole  of 
f he  forfeiture,  after  dedufting  the  charges  of  the 
profccution. 

But  in  order  wholly  to  prevent  this  illicit  ex- 
portation of  wool,  it  was  neceffary  for  the  legifla- 
tuTe  to  go  one  ftep  further :  becaufe  as  policies 
are  frequently  made  on  goods,  as  well  as  on  (hips, 
in  which  the  infurer  undertakes,  in  confiderarion 
pf  the  premium,  to  bear  all  the  rifks  and  hazards 
of  the  voyage ;  and  as  it  is  generally  unknown  to* 
die  infurers  what  forts  of  goods  are  loaded  on 
poard  any  fliip  or  veffel,  it  happened  that  infu- 
mces  were  made  on  wool  or  woollen  yarn  to  be 
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carried  from  Great  Britain  or  Ireland  to  forefgn 
ports,  or  on  woollen  manufafbures  to  be  carried 
Same  aft.       ^^^"^  Ireland.     Therefore  it  was  declared,  **  that 
f.  33.  <'  all  policies  of  infurance,  which  ihould  be  made 

Inruranccson  "  on  goods  and  merchandizes,  loaden  or  to  be 
^^^^°  *d  "  Joaden,  on  any  fliip  or  veflel  bound  from  Great 
S     *  ^°*  •    cc  Briiaij^  or  Ireland  to  foreign  parts  beyond  the 

"  feas,  which  (hould  afterwards  appear  to  be 
''  wool  or  woollen  yarn,  or  any  other  fpecies  of 
'^  woolj  or  woollen  manufaftures  from  Ireland \ 
'^  and  all  policies  of  infurance  which  fhould  be 
"  made  on  any  (hip  or  velfel  bound  from  Great 
•*  Britain  or  Ireland  to  foreign  parts  beyond  the 
'^  feas,  which  fhould  have  on  board  an v  wool  or 
woollen  yarn,  or  any  other  fpecies  or  wool,  or 
woollen  manufaftures  from  Ireland,  Ihould  be 
'^  deemed  and  taken  to  be  null  and  void,  not* 
**  withftanding  any  words  or  agreement  whatfb- 
^^  ever,  which  fhould  be  infcrtcd  in  any  fuch  po- 
**  licy  of  infurance ;  and  nothing  fhould  be  re- 
*'  covered  from  the  afTured  in  either  cafe  for  loft 
*'  or  damage,  or  for  the  premium  which  fhould 
*'  have  been  given  as  the  confideration  for  infu- 
**  ring  fuch  goods  and  merchandizes,  fhip  or 
"  veflTel." 

This  latter  a<5b,  as  far  as  relates  to  Ireland^  has 
been  repealed  by  a  fubfcquent  flatute  of  20  G^* 

From  an  attentive  review  of  thefe  flatutes,  the 
idea  of  the  Brittjh  parliament  may  be  clearlv  and 
decidedly  coUeded  :  and  the  flatutes  jufl  rercrred 
to,  are  the  moft  general  in  their  import  that  could 
be  found  upon  the  fubjedl  j  and  confequcntly  the 
mpfl  proper  to  be  mentioned  here. 

The  queftion  naturally  occurs,  what  goods 
come  under  the  defcription  of  prohibited  goods, 
fo  as  to  render  an  infurance  upon  them  void.  To 
mention  by  name  all  the  different  kinds  of  mer* 
chandlze,  which  fall  under  that  defcription,  would 
be  tedious ;  and,  as  it  fhould  feem,  wholly  unne- 
ccfTary.  Thus  much  may  be  laidniown  as  a  ge- 
neral 
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neral  propofidon^  that  all  infuranccs  upon  goods^ 
forbidden  to  be  exported  or  imported,  by  pofitivc 
fiatutesj  or  by  the  king's  proclamation  in  tim€  of 
^Lvari  or  which,  from  the  nature  of  the  commodi- 
ty, and  by  the  law^  of  nations,  muft  necefiarily  be 
contraband,  are  abfoliitely  null  and  void.     Un^ 
der  the  firft  divifion  may  be.  ranked  all  offences 
againft  the  revenue  laws  of  this  country,  and 
therefore  if  an  infurance  were  made  in  order  to 
protect  fmuggled  goods,  fuch  infurance  would 
doubtlefs  be  oT  no  efFe£t.    To  this  head  alfo  may 
be  re&rred  anv  breach  of  the  navigation  ads, 
which  were  eltablifhed  for  the  protedtion,  en- 
couragement, and  advancement  of  our  commer- 
cial and  naval  interefts;  and  which  have  produ- 
ced thofc  efFeds  to  the  wonderful  extenfion  of  our 
commerce,  and  the  aggrandizement  of  the  na^ 
tion.     At  a  very  early  period  of  the  hiftory  of  this  5  ^w**  «• 
country,  feveral  wife  provifions  were  made  by  ^'  3- 
parliament,  folely  with  this  view :  but  on  account 
of  the  low  date  of  commerce  in  thofc  ages,  which 
was  the  mote  deprefled,  by  the  warlike  Ipirit  of 
the  nation,  and  the  inteftine  commotions  that 
agitated  and  difturbed  the  ftate,.thofe  provifions 
in  fome  meafure  failed  of  their  effe6k.     But  the 
moft  beneficial  ftatute  for  the  trade  and  Com- 
noerce  of  England  h  the  famous  navigation  aft, 
-which  paffed  foon  after  the  reftoration  of  Charles 
the  Second;    the   outlines  of  which  were  firft 
framed,  in  thetimeof  the  commonwealth, by  Oliver 
Cromwell.     By  the  reports  of  hiftorians^  we  do  ScobcU  132. 
uot  find  that  he  framed  it  with  any  view  to  thofe 
beneficial  eflreAs,  which  fprung  from  it,  but  with 
a  partial  and  confined  intention,  being  defigned 
by  him  to  mortify  our  own  fugar  iflands,  which 
were  difafiedted  to  the  parliament,  and  held  out 
for  the  king,   by  flopping  the  lucrative  tradr,   . 
which  they  then  held  with  the  Dutch.     Another  7  Hume'a 
motive  for  his  conduft  was  this,  that  as  the  Dutch  hill,  of  Eng, 
were  at  that  time  rifing  into  opulence  and  wealth,  ^*** 
and  had  given  him  difgufti  and  as  their  com- 
merce 
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merce  did  not  confifl:  fo  much  in  the  produce  ot 
their  own  country  (which  afforded  but  few  com- 
modities) as  in  being  the  general  carriers  and 
fa£bors  of  Europe,  he  had  it  in  his  power  to  aflTeA 
their  trade  in  a  confiderable  degree,  by  prohibiting 
all  nations  from  importing  into  England  in  their 
own  bottoms  any  commodity,  which  was  not  the 
growth  and  manufacture  of  their  own  country. 
At  the  reftoration,  however,  thofe  plans,  the  good 
effe<5ts  of  which  had  probably  been  experienced^, 
were  adopted  by  the  legal  and  real  conftitution  of 
the  country  ;  and  were  confiderably  improved  by 
inferting  claufes,  ivhich  had  been  overlooked  and 
omitted  in  the  original  deiign,  or  which  time  and 
experience  had  pointed  out  as  neceflary  to  th^ 
completion  of  that  fyftem,  the  beneficial  effeda 
of  which  are  at  this  day  mod  fenfibly  felt.  It  is 
not  wholly  impertinent  in  a  work  like  the  prefenC 
to  ftate  briefly  the  outlines  of  a  ftatute,  fo  confi- 
derably afFefting  the  commercial  interefts  of  thtf 
nation,  and  which  has  ferved  as  the  groundwork 
of  all  fubfequent  laws  for  the  good  managemenC 
of  Britijh  navigation. 
12  Car.  2.  The  firft  feftion  of  the  aft  declares,  **  that  nd 
c.  i8.  f.  !• .  <«  goods  Ihall  be  imported  into,  or  exported  out 

of,  any  plantations  or  territories  to  his  majefty 
belonging  in.  Jfia,  Africa,  or  America,  but  irt 
*•  fuch  Ihips  only  as  belong  to  the  people  ofEng- 
**  lanJy  or  Ireland,  IVales  or  Berwick,  or  are  of 
the  built  of,  and  belonging  to,  any  of  the  faid 
territories,    as   the  proprietors   thereof,    and 
"  whereof  the  rnafter,  and  three-fourths  of  the 
*^  mariners  are  Englijh,  (which  word  by  a  fubfc- 
^^  qucnt  (Vatute,  13  and'14  Ct^r.  2.  ch.  if.  f.  6i 
"  was  explained  to  mean  his  majefty's  fubjcfts  of' 
England,  Ireland,   and   his  plantations  gene- 
rally) under  penalty  of  the  forfeiture  of  all  the 
^^  goods  and  commodities  which  (hall  be  import- 
^*  ed  into,  or  exported  out  of,  any  of  the  faid 
*'  places,  in  any  other  (hip  or  veflelj  as  alfo  of 
Sea.  3.         "  the  Ihip  and  vcffcl.**    It  is  alfo  declared,  "that 

«'  no 


cc 
cr 


cc 


cc 


OF  PROHIBITED   GQODS.  287 

*'  no  goods  of  the  growth,  manufaSurc,  or  pro-* 
"  dufiion  of  Africa^  Aftay  or  America^  be  im* 
f'  ported  into  England^  Irclandy  Wales^  Guernfey,  See  an  aft  of 
"  J^fiy^  or  Berwick^  in  any  other  fhips  than  fuch  2  W.  and  M. 
"  as  belong  to  the  people  of  England,  Ireland,  ^'  'yc  9. 
«  If^aUs,  or  Berwick,  or  of  the  plantations  to  his  §[^^|J'^'"^ 
'^  n)ajcfly  belonging,  as  the  proprietors  thereof,  tionTf^"** 
"  and  whereof  the  maftcr  and  three- fourths  of  thrown  filk, 
"  the  mariners  arc  Enziijh,  under  the  penalty  of 
'^  the  forfeiture  of  all  (uch  goods,  and  of  the 
"ihip/'  * 

"  No  goods  of  foreign  growth,  produftion,  or  Sea.  4. 
**  manufafture,  which  are  to  be  brought  into 
''  England,  Ireland^  Wales,  Guernjey,  Jerjey,  or  This  feaion 
"  Berwick,  in  Englijh  built  (hipping,  or  other  was  altered 
"  Ibipping  belonging  to  fome  of  the  aforefaid  *^  ^°  **^  ^'?* 
"  places,  and  navigated  by  Englijb  rnariners  as  Americui^ 
"  aforefaid,  ihall  be .  brought  from   any  other  drugs  by  7 
"  places  but  thofe  of  the  growth  or  manufafture,  Annr,  c.  %. 
"  or  fronri  thofe  ports  where  the  goods  are  firft  ^'  **• 
'^  ufdally  ihipped  for  tranfportation,  under  the. 
"  penalty  of  the  forfeiture  of  all  fuch  goods,  as 
^^  (hall  be  imported  from  any  other  place,  as  alfo 
«  of  the  faid  Aip/' 

^'  It  Ihall  not  be  lawful  to  load  in  any  (hips,  Sed.  6. 
*'  whereof  any  ftranger  or  ftrangers,  born  (un- 
*^  lefs  fuch  as  be  denizens,  or  naturalized)  be 
"  owners,  part  owners,  or  matter,  and  whereof 
'^  three-fourths  of  the  marioers  ajt  lead:  (hall  not 
"  be  Englijh,  any  fiih,  vidual,  goods  and  mer- 
^*  chandizes  from  one  port  or  creek  of  England, 
"  Ireland,  Wales,  Guernjey,  Jerjey ^  or  Berwick,  to 
another  port  or  creek  of  the  fapae,  under  pe- 
nalty of  forfeiture  of  all  fuch  gopd^  together 
with  the  Ihip  or  veflel." 

"  Where  any  privilege  is  given  by  the  book  Sea.  7. 
*•  of  rates  to  goods  or  commodities  exported  or 
'*  imporrcd  in  Englijh,  built  (hipping,  that  is  to 
^^  (ky,  ibipping  built  in  England,  Ireland,  IVales% 
Guernjey,  Jerjey,  Berwick,  or  in  anjr  of  the  lands, 
dominions  4nd  territories  belonging  to  his  ma- 

"  jcfty,  . 
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*'  jefty,  in  Africa^  Afta^  or  America^  that  it  always 
**  is  to  be  undcrftood,  that  the  maftcr  and  thrcc- 
^'  fourths  of  the  mariners  be  Englijbi  and  where 
*'  it  IS  required    that    the    mafter  and   three- 
*^  fourths  of  the  mariners  be  Englijb,  the  true  in- 
*'  tent  thereof  is,  that  they  ihould  continue  fuch 
during  the  whole  voyage^  unlefs  in  cafe  of 
ficknefS)  deaths  or  being  taken  pri  (oners  in  the 
voyage,  to  be  proved  by  the  oath  of  the  maf- 
**  ter  or  chief  officer  of  the  Ihip." 
Sea.  8.  '^^^  eighth  fedion  prohibits  the  importation 

of  goods  of  the  growth  of  Mu/covy,  Ruffia,  or  the 

Ottoman  or  Turkijb  empire,  into  England,  except 

in  Englijh  built  ihips,  whereof  the  mafter  and 

three»tourths  of  the  mariners  muft  alfo  be  £»- 

glijhy  under  the  penalty  of  forfeiting  both  Ihip 

-  and  goods. 

l^n^this  ^^^  ^^^  preventing  the  praftice  of  colouring 

feO^cc  13     aliens  goods,  the  ninth  fe6tion  declares,  that  aU 

and  14  Car.   wines  of  the  growth  of  France  or  Germany  import- 

2.C.  iKf.23,  ed  in  any  other  than  Englijb  veflcls,  fhall  be 

6Geo.i.      deemed  aliens  goods,  and  pay  all  (Irangers  cuf- 

'   ^'  *   '     toms,  and  duties  :  which  pfovifion  is  extended  to 

certain  commqdities,  named  in  the  aft,  of  the 

growth  of  Spain,  the  Canaries,  Madeira,  Portugal, 

Sea,  10.       ^^  ^^  Wcftern  iflands,  and  of  Mufcovy,  Ruffia, 

and  Turkey.  It  was  alfo  ordained  by  the  next 
fubfequcnt  feftion  of  the  ftatute,  in  order  to  pre- 
vent the  colouring  or  buying '  of  foreign  Ihips^ 
that  no  foreign  (hip  fhould  pafs  as  a  fhip  to  Eng-^ 
land,  Ireland,  Wales,  or  Berwick,  until  thofe  claim- 
ing the  faid  fhip  fhould  make  appear  to  the  chief 
officer  of  the  cuftoms  that  they  were  not  aliens, 
and  fhould  have  taken  an  oath,  that  fuch  fhip 
was  bond  fide,  and  without  fraud  by  them  bought 
for  a  valuable  confideration,  expreffing  the  fum, 
.  and  alfo  the  time,  place  and  perfons,  from  whom 
it  was  bought,  and  who  were  the  part  owners : 
upon  which  oath  that  they  ihould  receive  a  cer- 
tificate, whereby  fuch  fhip  Ihould  in  future  pafs, 
and  be  deemed  a  fhip  belonging  to  the  faid  port, 
.3  where 
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^herc  the  oath  was  fo  taken^  and  deceive  the  pri- 
vileges of  fuch  (hip.     The  officers  of  the  cuftoms  Sea.  it. 
arc  not  to  allow  any  privilege  to  any  foreign  ^'  ^  '^""^» 
built  fhip,  until  certificate  granted,  or  proof  of  '  ^^*  '  * 
tbofe  things  required  by  this  aft.     By  the  13th  Sca.  13. 
fedion  it  is  provided,  that  this  aft  is  not  intend- 
ed to  reftrain  'the  ioiportation  of  any  Eafl  India 
commodities,  loaden  in  Etiglijh  built  (hipping, 
whereof  the  matter  and  three- fourflbs  of  the  ma- 
riners are  Englijb,  from  the  ufual  place  of  loading 
in  thofe  feas,  to  the  fouthward  and  eaibvard  of 
the  Cape  of  Good  fkpe,  although  the  faid  ports  be 
not  the  very  places  of  their  growth.     There  is  al*  Sc£i.  14.  and 
foaprovifion  in  favour  of  goods  imported  from  *^' 
Spain,  Portugal,  the  Azores;  Madeira  or  Canary 
iflands;  and  concerning  goods  and  commodities 
frpm  Scotland,  and  fcal  oil  from  Ruffia.     The 
17th  feftion  fimpofes  a  duty  upon  every  French  Sea.  17. 
ihip  coming   into  Englapd.     And  it  was  laftly 
cnafljcd,  that  the  Ihips  of  England,,  Ireland,  Wales, 
OX:  Berwick,  failing  to  any  Engtijh  plantations  in 
jfjia,  Africa,  or  America,  fhould  be  bound  in  fuf-  ^ 
ficieat  fureties,  in  proportion  to  the  burthen  of  the 
ihip,  to  bring  the  goods  loaded  at  fuch  planca* 
tions  into  England.'^    . 

•Such  were  the  proviftons  of  this  famous  (la- 
tute,  framed  by  the  wifdom  of  our  anceftors  for 
thepromotion  of  our  naval  and  maritime  (trength: 
upon  this  ftatute  have  all  fubfequent  commercial  * 
regulations  been  eftablifhed;  and  from  this 
iburce  they  have  derived  folidityand  ftrength. 
But  in  vain  have  fuch  rules  been  framed,  if  in- 
furances  upon  the  importation  or  exportation  of 
the  commodities  mentioned  in  thefe  (Vatutes  are 
to-  be  tolerated.  It  would  be  to  render  void  thefe 
good  and  wife  plans,  and  to  fet  the  a£ts  of  the  le^* 
giflature  at  defiance.  The  conclufion  is,  that 
fuch  infurances  are  abfolutely  null,  and  of  no 
cffeft. 

It  was  faid,  in  a  focmer  part  of  this  chapter, 
that  an  infurance  upon  any  goods,  the  exporta- 

U  tion 
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tlon  or  importation  of  which  was  forbidden  bf 

royal,  proclamation  in  time  of  war,  wa^s  equally 

void,  as  if  prohibited  by  ftatute.     The  reafon  of 

iBlaclcCom*  this  is,  that  the  king's  prochmation  rn  time  of 

*7^*  war  has  equal  force  with  an  aft  of  parliament, 

and  is  no  lefs  brnding  upon  his  fubjefts.  ^  The 
confequence  of  this  doftrine  \s,  that  the  breach 
of  fuch  a  prohibition  is  equally  criminal  with  the 
bueach  of  a  ftatute;  and  no  contraft  founded  up- 
on fuch    criminal   aft,   can  have   any  validity. 
Thefe principles  were  fully  confidcred  m  the  pre- 
ceding chapter;  and  the  law  upon  the  fnbjeft 
Delmada  v.    was  clearly  fettled  in    the   cafe  of  Behnada  v. 
Moueux.        Metteux^  there  cited  at  length  :  in  which  it  was 
B.  R.  Mich,  held,   that  the  king  had  an  undoubted  right  to 
V^idcTni^       lay  on  an  embargo,  in  time  of  war:  that  the  confc- 
p.  z66,  quence  of  a  breach  of  fuch  a  proclamation  had 

not  been,  fully  afcertaincd,  but  it  was  certainly  a 
criminal  aft>  and  wherever  a  man  makes  an  il- 
legal contraft,  the  courts  of  juftice  will  not  lend 
hut!  their  aid  to  compel  a  performance.  The 
underwriter  was  accordingly  difcharged  from  the 
demand  let  up  againft  him. 

We  come  now  to  eonfidcr  thofe  commodities, 

which; from  their  nature,,  as  well  as  by  the  laws  of 

nations,  are  contraband.      Upon   this  occafion, 

Grotius,  lib.  Groiins^  and  Bynkerjhoek  are  the  beft  guides  that 

«  \*iih       ^^^  pollibly  be  followed;    and  from  them  we 

c^ii.     *   '  "^^y  colleft,  that  it  is  unlawful  to  carry  any  thing 

to  befieged  cities  or  fortrefles :  a  rule  which  they 

declare   to   have   been   e'lablifhed*  by  common 

Eib.  3i  «.  I.  confent^  and  the  ufage  of  all  nations.     Grotius 

^'  S"  divides-  good§  into  three  kinds :  fuch  as  can  only 

be  of  ufe  in  time  of  war ;  and  thefe  are  clearly 
contraband,  fuch  as  arms  and  amnrrumtion  :  adly. 
fuch  as  anfwer  no  purpofe  in  war,  anSare  merely 
intended  for  pleafure;  and  thefe  may  be  lawfully 
conveyed  to  an*  enemy..  But  the  third  kind  arc 
of  a  mixed  nature,  fuch  as  money,  provifions> 
Blips,  and  the  materials  of  (hips ;  in  which  cafe^ 
before  we  can  decide  upon  the  propriety  of  ex- 
L  poftiog 
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porting  fuch  commodities,  the  fituation  of  chd 
war  between   the  contending  parties   is  to  be 
confidered.     Upon  this  point,  his  reafoning  is 
excellent :  "  If/*  fays  he,  "  I  cannot  defend  my- 
*'  felf  without  intercepting  the  commodities  in- 
*'  tended  for  my  cneitiies,  neceffity  will  give  me 
"  the  right,  but  ftill  1  (hall  be  liable  to  make 
**  reftitutiofli  unlefs  fome  other  caufe  of  feizurc  . 
"  appears.     For  if  the  conveyance  of  fuch  com- 
"  modities  to  the  enemy  (hall  prevent  the  execu- 
tion of  my  plans,  and  he  who  carried  them 
knew  that  I  had  befieged  gr  blockaded  the 
townj  and  that  peace  or  a  furrender  was  ex- 
"  pedted,    he   Ihall  be   anfwerable  for  the  lofs 
"  fuftained  by  his  mifconduft."    .With  this  opi-  ^^  j^  ^^  u^ 
nion  Bynkirjhoek  for  the  mofl:  part  coincides :  be- 
caufe,  as  he  obferves,  the  fiege  alone  is  the  caule  why 
it  is  not  lawful  to  carry  any  thing  to  the  befieged, 
whether  it  be  Contraband  or  not :  for  a  befieged 
city  is  never  compelled  to  furrender  by  force, 
but  by  famine,  ancl  the  want  of  other  neceflTaries. 
If  it  were  to  be  permitted  to  fupply  them  with 
the  things  of  which  they  (iiand  in  need,  perhaps 
the  aflailants  would  be  obliged  to  raife  the  fiege. 
But  as  it  is  impoflible  to  fay,  of  what  things  tht 
befieged  (land  in  need,  or  in  what  they  abounds 
every  fpccies  of  commodity  is  forbidden  to  be 
cvried   into  the  garrifon  j  for  otherwife  there 
would  be  no  certain  rule  of  fettling  difputes. 
This  learned  author,  however,  diflTers  from  Cro- 
tiusy  in  that  paffage  where  he  fays>  *'  the  carrier 
"  of  goods  (hall  be  anfwerable,  if  peace  or  a 
"  furrender  was  expedled>  and  it  was  fruftrated 
"  by  fuch  means,"     Bynker/hoek  is  of  opinion, 
that  fuch  doftrine  is  neither  confonant  to  reafon, 
nor  to  the  agreements  entered  into  by  the  laws 
of  nations.     He  reafons  thus:    "  Qija;  ratio  me 
"  afbitrum  conftituit   de   futura   dcditionc    auc 
**  pace  ?    et  fi  neutra  expeftetur,  jam  licet  ob- 
"  leflis  quaelibet  advehere  ?  imo  nunquam'  liccf;j 
"  durante  obfidione,  et  an^ici  nori  elt  caufam  amici 

U  2  *^  perdcre, 
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pcrderc,  vel  quoquo  modo  dctcriorcm  faccrc. 

Et  qui  advexit,  non  ultra  rcnebitur,  quam  dc 

damno  culpa  dato?  arquin  in  fubditis  id  fcm- 

per  capitale  fuit,  quin  et  in  amicis^  edi£to  ante 

monicis,  fspc  et  in  non  monitis.     Rurfus>  fi 

quis  nondum  advexit,  fed,  dum  advchcre  vo- 

luit,  dcprchendatur,  fola  rerum  intcrccptarum 

'*  rctcntione  erinnus  content!,  idque  donee  cavca- 

•^  tur,  nihil  talc  in  pofterum  commiflum  iri?" 

He  concludes  thus :  "  I  do  not  agree  to  that 

opinion,  having  learnt  fronn  the  cuftom  and 

ufages  of  all'  nations,  to  fdf  all  intercapted 

goods,  and  often  to  inflt£b,  if  not  a  capital^  at 

*'  leaft  a  corporal  punilhment/' 

Grot.  Bynk*       Such  are  the  opinions  of  thefe  two  very  learned 

kc.  dt.         writers,  \vho,   although  in  fomc    refpefts  they 

differ,  agree  in  eftablifhing  this  as  a  fettled,  un* 
dilputed  rule,  that  whoever  conveys  any  necef- 
faries  to  a  befieged  town,  camp,  or  port,  is 
guilty  of  a  breach  of  the  -law  of  nations.  This 
being  the  cafe,  an  infurance  upon  fuch  commo- 
dities muft  neceflarily  be  void  and  of  no  effeft, 
agreeably  to  the  principles  which  have  already 
been  advanced. 

One  queftion  only  remains  to  be  considered ; 
how  far  infurances  upon  goods,  the  exportation 
and  importation  of  which  are  forbidden  by  the 
laws  of  other  countries,  are  valid  ?  In  England^ 
the  law  is  clear,  as  it  has  been  laid  down  by  two 
very  great  judges,  that  fuch  infurances  are  good; 
becaufe  the  foundation  of  the  contrafb  is  not 
illicit.  It  has  been  exprefsly  held  by  Lord  Man/- 
field  more  than  once,  in  which  he  has  been  con- 
Vide  ame  firmed  by  the  whole  court  of  King!§^Bench,  that 
F-  *"7-  one  nation  never  takes  notiqe  pf  the  revenue  laws 

Doug.  238.    Qf  another  i  and  therefore  fuch  an  infurance  was 

certainly  good  and  valid.      A  fimilar  opinion 
fcems  to  have  been  entertained  by  Lord  Hard^ 
wicke;  at  leaft  fo  much  may  be  collefted  fronv 
1  Vczey  319.  his  argument,  in  a  cafe  reported  in  Fezey.  ^ 

But 
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But  although  this  point  is  fo  clearly  fettled  by 
the  law  of  England^  in  which  alfo  the  law  of  i  Emerlgon. 
France  coincides,  it  is  certain  that  the  expediency  ?•  2io« 
of  it  has  been  a  queftion  which  has  very  much 
engaged  the  attention  of  fome  confiderable  French 
authors.  Their  opinions  can  in  no  way  affedt  the 
\vn  o(  England^  which  (lands  uport  much  higher 
authority  than  the  fentiments  of  fpcculative  men, 
however  refpcftable ;  but  it  may  be  produAivc 
of  fome  amufement,  if  not  inftruftion,  to  fee  by 
what  arguments  the  two  different  opinions  are 
fupportcd. 

Thofe  who  contend  that  fuch  infurances  are  il-  Pothicr  Tr. 
legal,  argue  in  this  manner :  that  they  who  carry  d'Aflurances, 
on  commerce  in  a  country,  are  obliged,  by  the  ^-  *•  ^*^* 
cuftom  of  nations,  and  natural  law,  to  conform  to  "  '  *'  * 
the  laws  of  that  country,  where  they  trade.   Every 
fovcreign  has  power  and  jurifdiftion  over  every 
thing  done  m  the  coiantry,  where  he  has  a  right 
to  command ;    he  has  confequently  9  right  to 
(nake  laws,  relative  to  commerce  within  his  do- 
minions, which  bind  all  thofe  who  trade,  as  well 
ftrangers  as  fubjedh.     No  one  can  difpute  with 
the  foyereign,  the  right  he  has  to  retain  in  his 
own  country    certain    merchandizes  which  are 
there  to  be  found,  and  to  prohibit  the  exporta<* 
tation  of  them.     To  export  them  contrary  to  his 
orders,  is  to  ilrike  a  blow  at  his  undoubted  au- 
thQruy  ;  and  confequently  it  is  unjull.     But  ad- 
mitting, fay  they,  that  a  Frenchman  would  not 
himfelf  be  fubje£t  to  the  law  of  Spaing  for  the 
trade  which  he  carries  on  in  Spain^  it  cannot  be 
denied  that  the  Spaniards^  whofe  afliftance  he  re- 
.quires,  are  fubjedt  to  thofe  laws ;  and  that  they 
.oflhpnd  extremely  in  afljfting  him  to  export  that, 
the  exportation  of  which  is  prohibited  by  law.  • 
This  fpecics  of  trade  then  is  to  be  confidered  as 
illicit,  and  contrary  to  good  faith;  and  confe- 
quently the  contraft  of  infurincc,  introduced  in 
order  to  proteft  it,  by  charging  the  infurer  with 
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the  rifle  of  confifcatioh,  is  illicit,  and  cannot  in* 
ducc  any  obligation. 
2  Val.  Com.       Thofe  who  fupport  the  oppoGte  doftrinc  con- 
129.  tend,    that  the  exportation    or    importation  of 

]  Hmengon    commodities  prohibited  by  foreign  laws  is  no  of- 
^'^*  fence  ;  and  that  the  means  employed  to  effeft  it 

are  regarded  by  the  law,  as  a  laudable  and  inge- 
nious exertion  of  (kill.  Thus  the  exportation  of 
certain  commodities  is  prohibited  in  Spairiy  which 
the  government  of  that  country  has  a  right  to  do: 
but  the  laws  of  his  Catholick  majefty  are  not  the 
rule  of  adlion  for  Frenchmen.  It  is  allowed  them 
to  bring  from*  Spain  mto  France^  piaftres,  piftolcs, 
^nd  filks,  for  the  fupport  of  the  Banks,  the  ma- 
.  nufa<ftures,  and  the  commerce  of  that  country. 
Thcfe  merchandizes  are  a  lawful  branch  of  trade i 
and  there  is  no  reafon  why  they  Ihould  not 
be  the  fubjeft  miatterof  a  contraft  of  infurancc. 
But  aHove  all,  they  infift,  that  they  are  juftifted 
by  the  con  (Ian  t  cuftom  ;  and  that  the  reafoncrs 
on  the  other  fide  ought  to  be  lefs  drift,  when  k 
is  confidered,  that  this  contraband  trade  is  a  vice 
common  to  all  commercial  nations.  The  Spa- 
wards  and  EngHJh  in  time  of  peace  praftife  it  in 
France :  it  is  therefore  permitted  to  carry  it  on 
in  their  refpeftive  countries,  by  way  of  re- 
prifal. 

Whateve  "  v  ence  there  may  be  on  the 
quefcion  of  expediency ;  it  is  univerfally  admit- 
ted by  the  French  writers,  that  infurances  upoft 
fuch  goods  are  valid.  We  have  already  fecn 
that  the  fame  ideas  have  been  adopted  by 
the  lav/  of  Englarid  y  and  that  every  policy  upon 
goods,  the  exportation  or  importation  of  which 
is  nor  prohibited  by  the  rnunicipal  laws  of  this 
country,  or  by  the  general  laws  of  nations,  ii 
legiil  and  binding  upon  the  parties  ;  and  the  un- 
^^erwricer  mufl  anfwer  for  every  lofs  arifing  by 
queans  of  any  of  the  ufual  perils. 


CHAP- 
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CHAPTER  THE  FOURTEENTH. 


Of  Wager- Policicf. 

HAVING  in  the  four  preceding  chapters 
ftated  the  various  cafes,  in  which  the  con- 
traft  of  infurance  is  void  from  its  very  com- 
mencemenr,  on  account  of  it's  repugnancy  to 
thofe  principles  of  juftice,  equity,  and  good 
faith,  which  are  the  great  foundation  of  all  coh- 
trafts  between  man  and  man  ;  we  proceed  to 
treat  of  thofe  policies,  which  by  the  pofitive  fla- 
tute  iaw  of  the  country  are  declared  to  be  abfo- 
lutely  null  and  void.  Of  thefe  the  largcfl:  clafs 
are  wager-policies,  or  policies  as  they  are  called, 
upon  intereft  or  no  intereft. 

The  nature  of  the  contradt  of  infurance,  in  it's 
original  ftate,  was,  that  a  fpecifick  voyage  Ihould 
be  performed  free  from  perils  ;  and  in  cafe  of  ac- 
cidents, during  fuch  voyage,  the  infurer,  in  con- 
fideration  of  the  premium  he  received,  was  to 
bear  the  me-chant  harmlefs.  .  It  followed  from 
thence,  that  the  contraft  related  to  the  fafety  of 
the  voyage  thus  particularly  defcribed,  in  refpedt 
cither  of  fhip  or  cargo  :  and  that  the  perfon  in- 
fured  could  not  recover  beyond  the  amount  of 
his  real  lofs. 

In  procefs  of  time,  however,  variations  were 
made,  by  exprefs  agreement,  from  the  firfl:  kind 
of  policy  J  and  in  cafes  where  the  trader  did  not 
think  it  proper  to  difclofe  the  nature  of  his  inte- 
reft, the  infurer  difpenfed  With  the  infured  having 
.  any  intereft  cither  in  the  ftiip  or  cargo.  In  this  laft 
kind  of  policy,  (of  which  we  are  now  to  treat)  "  vc* 
*^  lued  free  from  average,*'  and  "  intereft  or  no 
^*  intereft,"  it  is  manifeft,  that  the  performance 
of  the  voyage  or  adventure,  in  a  real'onable  ti:r.e 
and  manner,  and  not  the  bare  exiftence  of  the 
(hip  or  cargo,  is  the  objeft  of  the  infurance. 

LI  4  Such 
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of  600  /.  at  which  \hc  goods  were  valued  by  the 


agreement. 


There  was  one  very  remarkable  difference  be- 
tween policies  upon  intereft,  and  fuch  as  were  not, 
of  which  I  believe  notice  has  already  been  taken 
in  a  former  part  of  this  work  j  namely,  that  in 
policies  upon  intereft,  you  recover  for  the  lofs 
aftually  fuftaincd,  whether  it  be  total  or  partial : 
but  upon  a  wager-policy,  you  can  never  recover 
2  Borr.  683.    but  for  a  total  lofs.      All  the  doftrine,  which 
Vide  ante       turns  upon  this  diftinftion  between  intereft  and 
p.  167.  wager- policies  was  confidered  at  much  length  by 

Lord  Mansfield  in  the  famous  caufc  of  Gofs  v. 

IVitherSy  to  which  we  have  had  occafion  more 

than  once  to  refer. 

Vide  ante  It  has  already  been  obferved,  that  the  fecuriry 

c- i.|)-9,io.  given  to  the  infured  was  very  confiderably  en- 

crcafed  by  the  ereftion  of  two  Affurancc  Compa- 
nies, which  were  incorporated  by  royal  charter 
in  the  year  1720;  for  the  legiflature  had  taken 
care  that  thofe  corporations  ftiould  have  fufficient 
funds  to  anfwer  any  demands,  that  might  be 
made  upon  them,  in  the  common  courfe  of  bufi- 
nefs.  But  this  additional  fecurity  for  the  infured 
foon  produced  many  dangerous  and  alarming 
confequences,  which,  if  they  had  not  been  check- 
ed, would  have  proved  very  detrimental  to  the 
trade  of  this  country.  For  inftead  of  confining 
the  bufinefs  of  infurances  to  real  rifles,  and  con- 
fidering  them  merely  as  an  indemnity  to  the  fair 
dealer  againft  any  lofs,  which  he  might  fuftain 
in  the  courfe  of  a  trading  voyage,  which,  as  we 
have  fcen,  was  the  original  dcfign  of  them  ;  that 
pradice,  which  only  prevailed  fince  the  revolu- 
tion, of  infuring  ideal  riflts,  under  the  names  of 
-  interefi  or  no  interejl^  or  tt^itbout  further  proof  of 
intereft  than  the  policy y  or  without  benefit  of  fal^ 
'vage  to  the  underwriters y  was  encreafing  to  an 
alarming  degree,  and  by  fuch  rapid  ftrides  as  to 
threaten  the  Ipcedy  annihilation  of  that  lucraiivc 

and  moft  b'wucficial  branch  of  trade.    All  thefe 

various 
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various  kinds  of  infurance  jull  enumerated^  (and 
many  others,  which  the  ingenuity  of  bad  men 
found  no  difficulty  in  devifing)  having  no  refe- 
rence whatever  to  a(5lual  trade  or  commerce^ 
were  Very  juftly  confidered  as  mere  gaming  or 
wager-policies:  and  therefore  the  legiflaturc 
thought  it  ncceflary  to  give  them  an  effedbuai 
check,  and,  by  pofitive  rules,  to  fix  and  afcer- 
tain  what  property  or  intereft  a  merchant  fhould 
be  permitted  to  infure. 

Accordingly  an  aft  of  parliament  paffed,  in  the 
19th  year  of  the  reign  ot  king  George  the  Second, 
entitled  "an  aft  to  regulate  infurance  on  (hips 
*^  belonging  to  the  fubjefts  of  Great  Britain^  and 
**  on  merchandizes  or  effefts  laden  thereon/* 
As  this  aft  is  the  mod  important  and  moft  exten- 
five  in  the  whole  code  of  ftatute  law,  with  regard 
to  infurances,  I  ihall  now  cite  as  much  of  it  at 
lengthy  as  relates  to  the  prefent  chapter,  and  af- 
terwards the  other  claufes  of  it  under  thofe  heads, 
to  which  they  more  immediately  apply. 

The  cauies,  which  co-operated  to  induce  the 
legiflative  body  to  pafs  fuch  an  aft,  are  fully 
dated  in  the  preamble.  "  Whereas  it  hath  been  19  ^«>-  a? 
"  found  by  experience,  that  the  making  aflfu-  ^"  37- 
^*  ranees  intereft  or  no  intereft,  or  without  further 
'^  proof  of  intereft  than  the  policy,  hath  been 
^'  produftive  of  many  pernicious  praftices, 
^*  whereby  great  numbers  of  fhips,  with  their 
**  cargoes,  have  either  been  fraudulently  loft  and 
^'  deftroycd,  or  taken  by  the  enemy  in  time  of 
'*  war  J  and  fuch  affurances  have  encouraged  the 
*'  exportation  of  wool,  and  the  carrying  on  many 
*'  other  prohibited  and  clandeftine  trades,  which 
by  means  of  fuch  affurances  have  been  con- 
cealed, and  the  parties  concerned  fecured  from 
lofs,  as  well  to  the  diminution  of  the  publick  re- 
**  venue,  as  to  the  great  detriment  of  fair  traders : 
and  by  introducing  a  mifchievous  kind  of 
gaming  or  wagering,  under  the  pretence  of  af- 
f^  furing  the  rifk  on  dipping,  and  fair  trade,  thie 

l^  inftitutiofl 
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^^  inftltution  and  laujdable  jdefign  of  makiog  aP 
^^  furances,  hath  b^en  perverted ;  and  chat,  which 
*^  was  intended  for  the  encouragenajent  of  trade 
^'  and  navigation,  has,  in  many  inftances,  become 
**  hurtful  of,  and  deitrufikive  to  the  fame." 
Sea*  1.  ^''  For  remedy  whereof  be  it  tna^ltedf  that  no 

afiurance  or  aflfurances  ihall  be  made  by  any 
perfon  or  perfons,  bodies  corporate  or  poli- 
tick, on  any  fhip  or  fhips  belonging  to  his  ma- 
'^  jefty,  or  any  of  his  fubje<S(s,  or  on  any  goods, 
*^  merchandizes  or  effeds,  laden  or  to  be  laden 
on  board  of  any  fuch  fliip  or  (hips,  intereji  or 
no  interefty  or  without  further  proof  of  intcreft 
than  the  policy y  or  by  way  of  gaming  or  wa* 
geringy  or  without  ben^t  of  falvage  ta  the  ajfu-- 
rer\   and  that  every  fuch  infurance  ihall  be 
<'  null  and  void  to  all  intents  and  purpofes**'* 
Sea,  2.  '^  Provided  always,  that  affurance  on  private 

(hips  of  war,  fitted  out  by  any  of  his  ma« 
jefty's  fubje&s  (blely  to  cruize  againft  his  ma« 
jefty's  enemies,  may  be  made  by  or  for  the 
**  owners  thereof,  intereft  or  no  intereft,  free  of 
^'  average,  and  without  benefit  of  falvage  to  the 
^'  aiTurer;  aqy  thing  herein  contained  to  the 
"  contrary  thereof  in  any  wife  notwijthftaading.'* 
€ca.  3.  ^'  Provided  alfp,  that  any  merchandizes  or  ef-- 

"  feds  from  any  ports  or  places  in  Europe^  or 
^'  America^  in  the  poflefiion  of  the  Crowns  of 
**  Spain  or  Portugal^  may  be  afftired  in  fuch  way 
'^  and  manner,  as  if  this  a£k  had  not  been  niade.'* 
Sea.  4*  The  fourth  fedion  relates  to   re-infurances, 

which  will  be  the  fiibjed  of  the  following  chap- 
ter. 
S(A.  5.  '^  And  be  it  enafted,  that  all  and  every  fum 

**  and  fums  of  money  to.  be  lent  on  bottomry,  or 
at  refpondentiay  upon  any  (hip  or  (hips  belong- 
ing to  any  of  his  majefly's  fubjeds,  baund  to 
or  from  the  Eaji  Indi/ssy  (hall  be  lent  only  on 
"  the  (hip,  or  on  the  merchandize,  or  cffcfts 
*'  laden,  or  to  be  laden,  on  board  of  fuch  fhip, 
"  and  (hall  be  fo.exprcfTed  in  the.  coi>ditioo  of 
'±  '     «  the 
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*'  the  faid  bond :  and  the  benefit  of  falvage  (hall  be 
allowed  to  the  lender,  his  agents  o^  afligns,  who 
alonejballbavea  right  to  make  aJJUrdnci  orltbe  mc^ 
"  ^^/o  lent:  and  no  borrower  of  money  on  bottom- 
ry or  refpondentia^  as  aforefaid,  (haH  recover  more 
on  any  afibrance  than  the  value  of  his  intereft 
in  the  fhip,  or  in  the  merchandizes  or  efFefts, 
"  laden  on  board  of  fuch  IhTp,  exclufive  of  the 
money  fo  borrowed ;  and  in  cafe  it  fh^U  ap- 
pear^ that  the  value  of  his  fhare  in  the  fhip,  or  - 
'^  in  the  merchandizes  Or  effedts  laden  on  boards 
'^  doth  not  amount  to 'the  full  fum  or  fums  he 
"  hath  borrowed  as  aforefaid^  fuch  borrower  (hall 
be  refponfible  to  the  lender  for  fo  much  of  the 
money  borrowed,  as  he  hath  not  laid  out  oh 
"  the  Ihip  or  merchandizes  laden  thereon,  with 
"  lawful  intei-eft  for  the  fanie,  together  with  the 
"  aflurancc,  artd  all  other  charges  thereon,  in  the 
"  proportion  the  money  not  laid  out,  Ihall'beaf 
"  to  the  whole  money  lent^  notwithftanding  the 
"  fliip  and  tnercharidizeibe  totally  loft/'  . 

Upon'thiJ  laft  feftion,  of  which  we  fli^l  treat' 
mote  fuHv  in  the  chapter  on  Bottofniy,  it'  may  ht 
fuflteierit  iri  this  plaCe  to  obferve,  that'  none  btft 
the  Idnder  fhaW  hare  a  right^  to  make  inflirance  on ' 
the  money  lent.    It  is  alfo  to  b^  remarked,  that' 
this  regulation  of'infurahci  on  bottomry  of  r^- 
fphdcntia  inttrcR,  extends"  only 'to  Eaft  Indui' 
fliFps :  and  therefore,  an  inftirance  bf  a  refpotidin^ 
tid  interefttipoh  any  othei-  Ihrps  triay  be  hiade  in  ' 
the  fame^m^nner  as  they  ufcd  to  be  before  thVs  * 
a6h     It  hiifalfo'becn  decided  upon  this  claufebf ' 
the  a6lr,  that  It  never  meant  or  intended  to  makte  ^ 
any  alteration  In  the  manner  of  infurances:  and* 
it  was  declared  by  the  'whole  court  in  the  cafe  bf  * 
Glcver^v.  Blacky  yi)x\ch  was  fully  reported  in  aVsiovcr.  r. 
former  chapter,  to  be  the  eftabliflied  law  and  Black, 
ufige  of  merchants;  that  Tg/J>W7^«Tl/^j  and  bottom-  ^?^""'' \^'** 
ry  muft  be  mentioned  and  fpecificd  in  the  policy  ^]  ,^  T^\iK 
ef  infurance. 
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fiy  the  firft  fedion  of  the  ad  it  is  clear  that  at 
this  day  all  infurances  made  contrary  to  it  are  ab- 
folutely  void  and  of  no  effefl:;  which>  as  has  al- 
ready been  (hewn,  was  alfo  the  cafe  by  the  an- 
cient law  of  this  country.  It  may  now.be  mate- 
rial to  confider,  firft,  what  cafes  have,  by  the  con- 
ftruftion  put  by  the  learned  judges  upon  this  fta- 
tute,  been  held  not  to  fall  within  ics  defcription ; 
and  fecondly,  thole  which  do,  and  in  which,  the 
policies  have  confequently  been  holden  to  be 
void. 

It  was  formerly  a  matter  of  doubt,  whether  the 
a£t  was  meant  to  extend  to  infurances  of  foreign 
property,  and  on  foreign  ihips.     The  better  opi-  . 
nion,  however,  was,  that  it  did  not ;  for  it  was 
clear,  that  fuch  infurances  did  not  fall  within  the 
words  of  the  ftatute;  and  from  an  attentive  con- 
fideration  of  the  preamble,  they  do  not  feem  to 
come  under  the  defcription   of  the   mifchicfs, 
againft  which  it  was  the  intention  of  the  legiila- 
ture  to  provide.     But  thefe  doubts  are  entirely  at 
an .  end  by  feveral  decifions  of  the  courts ;  and 
particularly  by  a  very  modern  cafe,  in  which  it 
was  exprefsly  declared  by  the  court,  (and  the 
reafon  for  it  ftated)  that  the  ad:  was  not  defigned 
to  extend  to  foreign  (hips. 
Thellaflbnv.      The  cafe  was  this:  the  policy  was  on  goods^ 
Fletcher.        onboard  thrct  French  vcffelSf  from  St.  Domingo 
Doug.  301.    jQ  Bourdeaux.     The  material  part  of  it,  as  to  this 

cafe,  was  in  the  following  v^ords:  ^^  On  all  goods 
loaden  or  to  be  loaden  on  board  the  (hips  L4 
Soigneuxy  La  Pucel/e,  and  Le  Vainqueur^  all  or 
any  pf  them.  The  faid  goods  and  merchan- 
dizes by  agreement  are,  and  (hall  be  valued 
at  (a)  on  25  caflcs  of  clayed 

fugar,  and  i  a  hog(heads  of  mufcavadoes ;  ibo 
'  policy  to  be  deemed  fufficient  proof  of  inter  eft y  in 
cafe  Qf  lo/s.'*    The  firft  count  in  the  dedara* 
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tion  ftated^  that  goods  to  a  great  amount,  being 
the  property  ofdeftain  foreigners,  had  been  Ihip- 
ped  on  board  Le  Soigneux,  and  that  fhe  had  been 
loft.  The  fecond  averred,  that  the  goods  were 
fhipped  on  board  the  three  JhipSy  or  Jome  or  one  of 
thmj  to  the  amount  of  the  fum  infurcd ;  and  thac 
two  of  them  had  been  captured,  and  the  other 
loft.  • 

This  cafe  came  before  the  court  upon  a  mo- 
tion to  fet  afide  the  writ  of  enquiry,  which  had 
been  executed  before  the  iherifF,  after  a  judg- 
ment by  default,  on  this  ground :  that  the  jury 
had  aflfefled  the  damages  to  the  amount  of  the  de- 
fendant's fubfcription,  without  any  proof  of  the 
amount  or  value,  or  any  evidence  whatever,  ex- 
cept that  of  the  defendant's  handwriting  to  the 
policy.  In  addition  to  this  obje£bion,  an  affida- 
vit was  produced,  tending  to  (hew,  that  in  fa6£ 
the  infured  had  no  intereft.  It  was  argue^  for 
the  defendant,  that  by  the  exprefs  agreement  of 
the  parties,  no  other  proof  of  intereft  but  the 
policy  was  required ;  and  this  infurancc  on  fo- 
reign (hips  and  property  was  not  within  the  fta- 
cute  prohibiting  fdch  policies  i  fo  that  the  plain- 
tiff was  entitled  to  recover  the  fum  infured  by  the 
defendant,  even  if  it  could  be  proved  that  the  in- 
fured had  no  property  on  board.  The  court 
faid^  that  this  was  not  a  policy  within  the  (latutCy 
foreign  (hips  not  having  been  included  in  thac 
aft,  on  account  of  the  difBcuIty  of  bringing  wic- 
nefles  from  abroad  to  prove  the  intereft.  The 
only  difficulty  there  could  have  been  here,  was 
from  the  circumftance  of  there  having  been 
three  fliips  ;  but  the  lecond  count  was  fo  ? ramed> 
as  to  make  the  cafe  the  fame,  as  if  there  had  been 
but  one.  By  fuffering  judgment  to  go  by  de- 
fault, the  defendant  has  confefled  the  plaintifTs 
title  to  recover ;  and  the  amount  was  fixed  by 
the  ftipulation  in  the  policy. 

It  was  formerly  thought,  that  a  valued  policy 
was  a  wager  policy,  like  intejcft  or  no  intereft.  . 

But 
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But  this  idea  is  now  exploded,  as  wc  (hall  pre- 
fently  (hew  by  a  folemn  decifioi    of  the  court  of 

Vide  ante       King's  Bench.     Of  the  difference  between  open 

and  valued  policies  much  has  been  already  faid  -, 
and  the  origin  of  the  latter  was  derived  from 
this  fource,  it  being  fometJmes  trdublefome  to 
the  trader  to  prove  the  value  of  his  intereft,  or  to 
afcertain  the  quantity  of  his  Ipfs,.  he.  gave  the  in- 
furer  a. higher  premium  to  agree  to  eftimate  his- 
intereft  at  a  precife  fum.     To  recover  upon  this, 
kind  of  policy,  the  infured.  need  o;ily  prov^  that 
he  had  an  intereft,  without  (hewing  the  value-  ] 
If  indeed  it  appeared,  or  could  be.  made  appeal^  ^ 
that  the  intereft  proved  was  merely  a  cover  to'  a 
wager,  in  order  to  evade  the  llatute,  there  -is  nd 
douBt  fuch  a  policy  would  be  void.   ,  .... 

I^evws  V*  '  All  this  doftrine  was  very  fully  ftat?d,.  and^ 

Rncker.         Commented  upon,  by  Lord  Mansfield,  in.  giving. 

2 Burr.  1167.  judgment  in  a  caufe  then  depending  in  the. court. 

^6*  "^u 8     ^^  ^^^^'^  ^^^^^^     "  ^-  ^^^^^^  policy," , faid .  his  , 
'  '^'      *    Lordfhip,  ''is  pot  to .  be  confidpred  as  a  wager  . 

"  pglicy,  or  like  intereft' or  no,  intereft.     If  it. 

*^  were,  it  would  be  void  by  the  A^  of  ,19  Geo.  2* 

*•  f.  37.     The  only  efFcft  of  the  valuation  is  fix-  . 

*'  ing  the  amount  of  t}ie  prime  cofti  jjuft  asif . 

**  the  parties  had  admittc4  it  at  the  trial :  but  in 

**  every  argument,  and  for  every  other  pjurpofc,, . 

•*  it  muft  be  taken  tl\at'*the  vaJUQ  was  fixed  ./Ji) 

^^  Juch  a  manner^  as  th^t  the  infured  meant  onljT 

•*  to  have  an  indemnity.  .  If  iti  be  undervalued, 

**  the  merchant  himfelf  ftands  infuref .  for  the 

•^  furplus.     If  it  h^much  overvalued^  it  qiuft  be 

"  done  with  a  bad  view;   cither,  to  gain,  con* 

^*  trary  to  the  19th  of  the  late  king;  or  with 

**  fome  view  to  a  fraudulent  lofs :  therefore  an  . 

**  infured  never  can  be  allowed  to  plead  in  a 

*'  court  of  juftice,  that  he  has  greatly  ov^r- 

**  valued,  or  that  his  intereft  was  a  trifle  only. 

**  It  is  fettled,  that  upon  valued  policies,  the 

**  merchant  need  only  prove  fome  intereft>  to 

^'  take  it  out  of  19  Geo.  2#  bccaufe  the  adverfe 

party 
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'^  party  has  admitted  the  value :  and  if  more  were 
*'  required,,  the  agreed  valuation  wquld  lignify 
*^  nothing*  But  if  it  fhouid  come  out  in  proofs 
'^  that  a  man  had  infured  2000/.  and  hadintereft 
^'  on  board  to  the  value  of  a  cable  Oiily ;  there 
"  never  has  been,  and  I  believe  tlvre  never  will 
*^  be  a  determination,  that  by  fuch  an  evafioa 
the  aft  of  parliament  may  be  defeated.  There 
are  many  conveniences  from  allowing  valued 
policies :  but  where  they  are  ufed  merely  as  a 
CSDver  to  a  wager,  they  would  be  confidered  as 
'  '*  an  evafion.  1  l^e  eflFeft  of  the  valuation  is  only 
^^  fixing,  conclufurely,  the  prime  coflr.  If  it  be 
"  an  open  policy,  the  prime  coft  muft  be 
*'  proved :  in  a  valued  policy  it  is  agreed,** 
For  tfaefe.  reafons.  Lord  Man^eld  held,  that  a 
valued. policy  is  not  void'  by  the  ftatiite  of  the 
19  Geo,  2. 

The  paifage  juft  quoted  at  length  was,  in  a 
fubiequent  cafe,  referred  to  in  the  judgment  of 
the. court;  and  the  do£brine  there  advanced  was 
adopted  and  confirmed. 

k  was  an  adion  on  a  policy  of  infiirance  on  Grant  v. 
the  Ihip  Providence,  at  and   from  Surinam,   or  Parkinfon^ 
whatfoever  other  ports  in  the  Weft  Indies  at  which  Michaelm* 
the  fliip  might  load,   to  ^eiec.     At  the  trial  "^r*^^' 
before  Lord  Mansfield,  at  the  fittings  after  Trinity 
Term  17  81,  the  principal  quettion  on  the  merits 
was,  whether  the  plaintiiF  had  an  infurablc  in- 
tereft.     It  was  an  infurance  on  the  profits  ex- 
pe£brd  to  arife  on  a  cargo  of  molofles  belonging 
to  the  plaintiff,  who  had  a  contraft  with  govern-^  ^ 
^ment  to  fupply  the  army  with  fpruce  beef.    Lord 
Afo^^^W  thought  it  an  infurable  intercft.     But 
•the  part  of  the  cafe,  which  calls  for  our  attention 
at  prefcnt,  was  a  claofe  declaring,  "  that  in  cafe 
"  of  lofs,  it  was  agreed  that  the  profits  fhouid  be 
**  valued  at  loOo/.  without  any  other  voucher 
"  than  the  poiicy."     This,  it  was  infilled,  rcn-* 
dered  the  policy  void,  as  well  within  the  letter^ 
as  within  the  fpirit  of  the  1 9  Ge^.  z«  c.  37. 

X.  Lord 
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Lord  Mansfield,  at  the  trialj  iRclined  to  think 
that  the  contraft  was  a  fair  one;  jbut  dill  he 
could  not  get  over  the  obje6tion>  the  inftrument 
being  void  on  the  face  of  it.  His  Lordihip> 
however^  faved  the  point  for  the  opinion  of  the 
court,  a  vcrdift  being  entered  for  the  plaintiff^ 
fubjeft  to  that  reference. 

In  Michaelmas  Term  following,  the  matter 
came  on  to  be  heard ;  when,  afcer  full  argument 
at  the  bar, 

Lord  Mansfield,  C.  J.  faid :    *'  I  have,   fincc 
the  fittings  at  Guildhall^  on  farther  confidera- 
tion,  changed  my  opinion.     I  then  thought 
the  prefent  policy  within  the  aft  of  parlia- 
*'  ment :    I  now  think  otherwife.     On  the  con- 
**  llruftion  of  the  aft,    it  has  uniformly  been 
^'  held,  that  a  valued  policy  is. not  void.     It  is 
*'  incumbent  on  the  plaintiff  to  prove  ibme  in- 
*'  tercfl:  j  but  it  is  not  ncceflary  to  go  into  the 
**  whole  value.     In  the  cafe  oi  Lewis  v.  Rucker. 
*'  rhis     doftrine     was     much     confidercd."— 
[Here  his  Lordfhip  read  the  words  already  re- 
ported, and  then  he  proceeded  thus]    "  This  in- 
"  furance  is  on  the  profits  of  a  cargo,  belonging 
*'  to  a  man,  having  a  contraft  to  fupply  the 
**  army,  and  if  it  arrive,  the  profits   are  pretty 
*'  certain.     The  meaning  of  the  policy  is  not  to 
evade  the  aft  of  parliament,  but  to  avoid  the 
difficulty  of  going  into  an  exaft  account  of  the 
quantum.     I  cannot  diftinguifh  it  from  a  va- 
lued policy  ;  and  there  is  no  pretence  for  fay- 
ing it  is  a  wagering  one."     The  other  judges 
concurred  \   and  the  foftea    was    given   to  the 
.plaintiff. 
D-  Cofta  V.       *ln  another  cafe  alfo  it  appeared,  that  an  in- 
r  r  !..  furance  had  been  made  upon  any  of  the  packct- 

4  Biirr.  156^.  i3<3ats  that  fhould  fail  from  UJbon  to  Falmouthy 

or  fuch  other  port  in  England  as  his  majcfty 
ihould  dircA,  for  one  year,  from  OSober  176J, 
to  Oiiober  1764,  upon  any  kinds  of  goods  an  J 
nierchajidizcs  whariocvcr.  And  it  v/as  agreed, 
3  *      -.  that 
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that  the  goods  and  merchandizes  Jhould  be  valued 
at  the  Jum  tnfured  on  fuch  packet-boat,  without 
farther  proof  of  intereji  than  the  policy  ;  and 
to  make  no  return  of  premium  for  want  of  in- 
terefl  being  on  bullion  or  goods.  The  infured 
had  an  intereft  in  bullion  on  board  the  Hanover 
packet^  being  one  of  the  king's  packets  between 
Ufion  znd Falmouth:  and  it  was  totally  lofl:  with- 
in the  time  mentioned  in  the  policy. 

This  cafe  has  already  been  quoted  for  another  yi^^  ^nte 
purpofe:  but  on  this  point,  the  court  held,  that  p.  134.,  186. 
this  was  a  policy  of  a  peculiar  forti  and  was  an 
exception  out  of  the  ftatutc  of  i^Geo.  2.  c.  37. 
It  is  a  mixed  policy;  partly  a  wager- policy, 
partly  an  open  one :  and  it  is  a  valued  policy, 
and  fairly  fo,  without  fraud  or  mifrcprefentation. 
Therefore  the  lofs  having  happened,  the  infured 
is  entitled  as  for  a  total  lofs. 

It  has  alfo  been  folemnly  fettled,  that,  upon  a 
joint  capture  by  the  army  and  navy,  the  officers 
and  crews  of  the  fhips,  before  condemnation, 
have  an  infurable  intereft,  by  virtue  of  the  prize 
ad,  which  ufually  pafles  at  the  commencement 
of  a  war. 

This  was  fo  held  in  an  aftion  upon  a  policy  of  j^^  q^^^  ^ 
infurance  on  the  fhip  St.  Domingo y  at  and  from  Hughes. 
Omoa  to  London-,  upon  which  a  cafe  was  refervcd  B,  R.  kaft. 
for  the  opinion  of  the  court.     The  fafts  of  the  **  ^^°'  3* 
cafe  were  thcfe:   Captain  Luttrell,  commanding 
five  of  his  majefty's  Ihips,  and  capt.  Dalrymple, 
commanding  a  party  of  the  land  forces,  captured 
two  Spanijb  regifter  fhips,  lying  under  the  protec- 
tion of  Fort  Omoa :  that  the  fhip  «SV.  Domingo  (on 
which  the  infurance  was  made)  was  one  of  the 
prizes,  and  was  coming  home  laden  with  the 
property  then  captured;    upon  which  fhip  the 
defendant  underwrote  5C0/.  that  the  fhip  was  loft 
by  perils  of  the  fea.     The  queftion  was,  whether, 
by  virtue  of  the  prize  aft  of  the  19  Geo.  3.  c.  67. 
the  officers  and  crew  of  the  fliips  under  captain 
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Luttrell  had  fuch  an  infurablc  intercft  in  the  SL 
Domingo y  as  ro  entitle  them  to  recover? 

Lord  Mansfield.^^' Then  arc  two  queftions  in 
this  caiifc:     ift.  Whether  the  fca  officers   had 
an  infurable  intercft  ?    This  will  depend  on  the 
prize   aft   and    proclamation,      adly.  Whether 
pofleflion  would  entitle  them  to  infure,   upon 
the  bare  contingency  of  a  future  grant  from 
the  crown  ?    As  to  the  firft;  confider  the  aft  rf 
parliament,   which  gives  to  all  the   people  on 
board,  that  is,  to  the  flag  officers,  commanders, 
and  other  officers;     to    the  feamen,   marines, 
and  foldiers  on  board  every  fliip  and  veflcl  of 
war,  the  fole   intercft   and  property  of  and  in 
all  and  every  fhip  and  veflcl,  goods,  and  mer- 
chandizes,   which    they  fliall    take   during   the 
war,    after   condemnation.     Does  the    aft   fay, 
that    the    feamen    only   fliall    take  ?     does    it 
leave  a  joint  capture    by  the   army  and  navy 
undefined  ?     Certajnly    not.      Suppofe,   for   in- 
ftancc,  a  cafe  which  I  remember  to  have  hap- 
pened :    a  Dutch    and    Englijb    fleet   combined 
captured  fome  fliips.j    the  Englijb  failors  could 
not  take  folclv;    nor  could  the  aft  mean  that 
they  fliould    have    nothing.      In    the    cafe    in 
queftion,  fuppofe  captain  Dalrymple  had  given 
no  alTiftance,   is  there   any  doubt  that  captain 
Luttrell  would    have   taken    the    whole?     The 
only  difitrence    is,    that   now  he   has   not    the 
merit  of  a  fole  capture.     The  word  ^^Joldiers* 
in  the  proclamation,    means  foldiers  on   board 
the  fliip.      Thus  it  ftands  on  the  aft  and  pro- 
clamation.     But  fuppoflng    that    doubtful,   as 
far  back  as   queen  Anne\   time  down    to    the 
prefent,  wherever  a  capture  has  been  made  by 
a  king's  fliip  or  a  privateer,  the  crown  has  al- 
ways given  a  grant  of  it  afcer   condemnation. 
There  is  no  inftance  to  the  contrary.     Has  not 
then  the  infured  fuch  an  intercft    in    the   flii^ 
coming  home,   as   to  entitle   them    to   an    in- 
demnity?   Suppofe   a   man   is   made   agent    of 
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prizes;   he  has  not  the  pofTeffion  of  the  pro- 
perty,  and  yet  he  has  fuch  an  intercft  in  any 
Ihip  coming  home,  that  he  may  infure.     Here 
ihc  infured  have  the  pofleflTion,   and   a  certain 
expe6tation  of  receiving  the  property  captured 
for  their  own  emolument  from  the  crown." 
Judgment  for  the  plaintiff. 
In  the   conftruftion   of  the  aft  it  has   been" 
holden,  that  all  infuranccs  made  by  perfons  hav- 
ing no  intcreft  in  the  event,  about  which  they 
infure,  or  without  reference  to  any  property  on 
board,  are  merely  wagers,  deftruftive  of  the  true 
ends,  for  which  this  contraft  was  introduced  into 
the  mercantile  world;  and  therefore  are  to  be 
confidercd  as  abfolutcly  null  and  void, 

Upon  a  motion  for  a  new  trial,   Lord  A/^^- Kent  v.  Bird. 
Jeldy  who  had  tried  the  caufe,  made  the  follow-  Cov/p.  583. 
ing  report:    This  was  an  aftion  brought  by  the 
plaintiff^  who  was  a  furgeon  on  board  an  Eaji 
Indiamaa,  againit  the  defendant,  a  pafTenger  in 
the  fame  Ihip,  to  recover  a  fum  of  100:^  /.  upon  a 
fpccial  agreement,  bearing  date  the  iSthotJu/jt 
1774;  by  which,  after  reciting,  that,  "whereas 
*'  the  plaintiff  had  agreed  to  pay  to  the  defen- 
"  dant  the  fum  of  20/.  fterling  at  the  next  port 
the  fliip  ftiould  arrive  at,  it  was  witneffed,  that 
he  the  defendant,    in    confideration    thereof, 
did  undertake  that  the  faid  Ihip  fhould  fave 
her  paffage  to  China  that  feafon ;  and  in  cafe 
(he  did  not,  that  then  he  would  pay  to  the 
plaintiff  the  fum  of  1000/.  at  the  end  of  one 
month  after  the  arrival  of  the  faid  fhip  in  the 
"  river  Thames."     At  the  trial  it  appeared,  that 
the  plaintiff  duly  paid  the  amount  of  the  20/.  to 
thedcfcndant,atthenextport,in  pagodas:  that  the 
^cfTcl  being  delayed  below  the  Cape  and  Madras, 
in  confequence  of  a  mifcalculation  of  five  days  in  . 
the  reckoning,  and  the  monfoons  fecting  in  ear- 
lier than  ufual,  fhe  loft  her  paffage.     That  the 
plaintiff  had  /omc  goods  on   board,  which  were 
liable  to  fuffer  by  the  lofs-of  the  feafon;  and  that 
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whilft  it  was  ftill  doubtful  whether  the  Ihip  would 
or  would  not  fave  her  paflage,  the  captain  had 
applied  to  each  of  the  parties,  to  perfuade  them 
to  rcfcind  the  agreement  i  reprefenting  that  the 
fum,  to  be  paid  in  either  event,  would  be  more 
than  the  lofer  could  afford.  That  the  plaintiflF 
was  willing  to  have  cancelled  the  agreement; 
but  the  defendant  pofitively  refufed.  The  jury 
found  a  verdift  for  the  plaintiff,  damages  980/. 
but  I  gave  the  defendant  leave  to  move  for  a  new 
trial  upon  the  queftion,  whether  this  were  not 
an  agreement  within  the  flatute  i^Geo.  2.  c.  37. 
and  therefore  void. 

After  this  cafe  had  been  fully  argued  at  the 
bar, 

Lord  Mansfield  faid  :  A  policy  of  infurance  is, 
in  the  nature  of  it,  a  contraft  of  indemnity,  and 
of  great  benefit  to  trade.  But  the  ufc  of  it  was 
perverted  by  its  being  turned  into  a  wager.  To 
remedy  this  evil,  the  ftatute  of  the  19  Geo.  2. 
c.  37.  was  made;  which,  after  enumerating  in  the 
preambje  the  various  frauds  and  pernicious  prac- 
tices introduced  by  the  perverfion  of  this  fpccies 
of  contraft;  and  amongft  others,  that  of  gaming 
or  watering  under  pretence  of  infuring  vef- 
fds,  i^c.  proceeds,  under  general  words,  to  pro- 
hibit all  contraiVs  of  infurance  by  way  of  gaming 
or  wagering.  Here,  the  plaintiff  gives  fo  much 
to  the  defendant  in  confideration  that  the  (hip 
Ihould  fave  her  pafTage  to  China  \  and  if  not, 
•  then,  upon  her  returning  fafe  to  England^  he  is  to 
receive  \oocl.  If  the  lirfl  of  thefe  events  hap- 
pened, the  defendant  won ;  but  he  could  not  lofe, 
unlefs  both  happened.  Is  not  this  gaming  ?  Is 
not  this  wagering  ?  If  this  were  allowed,  all  wa- 
gering policies  would  be  turned  into  this  form, 
and  the  aft  would  be  entirely  defeated.  If  there 
is  no  interefl  in  the  cafe,  it  is  gaming  and  wa- 
gering.    Therefore  there  muft  be  a  new  trial. 

From   this   cafe  we  find,  that  the   principle 
dated  by  Lord  Mansfield  in  Lewis  v.  Ruder  is 
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confirmed:  namely^  that  where  a  man  infures 
2000  /.  and  it  turns  out  in  proof  that  he  has  an 
intcreft  to  the  value  of  a  cable  only,  fuch  an  in- 
fcreft  will  never  be  allowed  to  operate  fo  as  to 
evade  the  ftatute.  For  in  this  cafe,  it  appeared 
in  evidence,  that  the  plaintiff  had  Jome  goods  on 
board ;  but  that  was  held  not  to  be  an  intereft 
fufHcient  to  juftify  an  infurance  fo  evidently  con^- 
irary  to  the  aft  of  parliament. 

Indeed  wherever  the  court  can  fee  upon  the 
face  of  the  policy,  that  it  is  merely  a  contraft  of 
gaming,  where  indemnity  is  not  the  objeft  in 
view,  they  are  bound  to  declare  fuch  policy 
void. 

The  plalntifFs  had  lent  to  Law/on^  captain  of  the  Xowry  and 
Lord  Hollandy  Eaft  Indiaman^  a6,ooo/.  for  which  Another  v. 
he  had  given  them  a  common  bond,  in  the  penal  ^ourdieu, 
fum  of  52,000/.     While  he  was  with  his.lliip  at     °"^*  ^^ 
Cbindy  the  plaintiffs  got  a  policy  of  infurance  un- 
derwritten bv  the  defendant  and  others,  which 
was  in  the  following  terms :  "  at  and  from  China 
to  London^  beginning  the  adventure  upon  the 
goods  from  the  loading  thereof  on  board  the 
"  faid  (hip  at  Canton^  in  Chinay  &c.  and  upon  the 
^^Jaid  Jhip  from  and  immediately  following  her 
"  arrival  at  Canton  in  China,  valued  at  26,000/. 
being  the  amount  of  captain  Patrick  Law/on's 
common  bond,  payable  to  the  parties,  as  (hall 
be  defcribcd  on  the  back  of  this  policy;  and 
it  bears  date  the  i6th  day  of  December  1775; 
and  in  cafe  of  lofs,  no  other  proof  of  intereft  to  be 
required  than  the  exhibition  of  the  faid  bond : 
"  warranted  free  from  average,  and  without  be- 
"  nefit  of  falvage  to  the  infurer." 

At  the  head  of  the  fubfcriptions  was  written, 
*'  On  a  bond  as  above  exprejfed^*  Captain  Lawfon 
failed  from  Chinay  and  arrived  fafe  with  his  pri- 
vilege (as  it  is  called)  or  •adventure,  in  London^  on 
the  i&o(  July  1777,  none  of  the  events  infured 
agaiiift  having  happened.  The  receipt  of  the 
priemium  was  acknowledged  on  the  back  of  the 
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policy.  This  cafe  came  before  the  court  upon 
an  a6bion  for  a  return  of  premium^  on  the  ground 
that,  the  policy  being  without  intereft,  the  con- 
traft  was  void.  This  cafe^  as  far  as  it  relates  to 
the  queftion  of  return  of  premium,  will  be  con- 
iidercd  in  a  future  chapter :  but  in  the  courfc  of 
the  difcufl[]on,  it  became  neceffary  to  determine, 
whether  the  policy,  juft  recited,  was  good  within 
the  flatute.  At  the  trial,  which  came  on  at  the 
fittings  atfter  Trinity  Term,  1780,  the  Chief  Juf- 
tice  was  of  opinion,  that  this  was  a  gaming  po- 
licy, prohibited  by  the  (latute  of  19  Geo.  2.  c.  37. 
and  a  verdift  was  given  for  the  defendant.  His 
lordfhip,  however,  having  exprefied  a  doubt  upoil 
the  propriety  of  his  opinion  on  other  points  of  the 
caufe,  a  motion  for  a  new  trial  was  afterwards 
made,  and  all  the  queftions  came  to  be  debated 
before  the  court :  when  the  majority  of  the  judges 
confirmed  Lord  Mansfield's  firft  direAion  upon 
all  the  points.  It  is  true  Mr.  Jujiice  IVilles  dif- 
fered from  his  brethren  upon  that  occaHon  i  the 
learned  judge  being  of  opinion,  upon  the  quef- 
tion relating  to  our  prefcnt  enquiry,  that  this  was 
not  a  gaming  policy :  that  it  did  not  appear  to 
him,  that  the  parties  had  any  idea  they  were  en- 
tering into  an  illegal  contraft:  that  the  whole 
v/as  difclofed,  and  they  thought  there  was  an  in- 
terfft  J  this  was  a  miftake  i  but  it  is  a  new  point 
of  law. 

The  three  other  judges  fuppbrted  their  opini- 
ons upon  the  following  grounds. 

Lord  Mansfield. — It  is  certainly  true,  in  many 
inftanccs,  that  firft  thoughts  are  beft.  I  am  now 
very  much  inclined  to  my  firft  opinion.  There 
are  two  forts  of  policies  of  infurance  i  mercantile 
and  gaming  policies.  Thefirft  fort  arc  contra&s 
of  indemnity,  and  of  indemnity  only  j  and  from 
that  principle  a  great  variety  of  dccifions  and 
confcquences  have  followed.  The  fecond  fort 
may  be  the  fame  in  fornrT;  but  in  them  there  is 
no  contraft  of  indemnity,  becaufe  there  is  no  in- 
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tcrcft  upon  which  a  lofs  can  accrue.  They  arc 
mere  games  of  hazard,  like  the  caft  of  a  die.  In 
theprcfcnt  cafe,  the  nature  of  the  infurance  is 
known  to  both  parties.  The  plaintiffs  fay,  "We 
"  mean  to  game  j  but  we  give  our  reafon  for  it ; 
''  captain  Law/on  owes  us  a  fum  of  money,  and 
*'  we  want  to  be  fecurc  in  cafe  he  Ihould  not  be 
**  in  a  (ituation  to  pay  us."  It  was  a  hedge, 
Butthey  had  no  intereft ;  for  if  the  Ihip  had  been 
loft,  and  the  underwriters  had  paid,  ftill  the  plain- 
tifi  would  have  been  entitled  to  recover  the 
amount  of  the  bond  from  Law/on.  This  then  is 
a  gaming  policy  ^  and  againil  an  ad  of  parlia- 
ment. 

Mr.  Juftice  AJhhurfi. — A  policy  of  infurance 
ought  to  be  a  mere  contraft  of  indemnity,  and 
nothing. more ;  but  here  the  money  might  have 
been  paid  twice,  which  fhews  decisively  that  this 
was  a  gaming  policy. 

Mr.  Juftice  Buller. — It  is  very  clear  to  me 
that  the  plaintiffs  ought  not  to  recover.  There 
was  no  fraud  on  the  part  of  the  underwriters,  nor 
any  miftake  in  matter  of  faft.  If  the  law  was 
miftaken,  the  rule  applies,  that  ignorantia  juris 
non  extufat.  This  was  a  mere  gaming  policy 
without  intereft.  Agreeably  to  this  opinion,  the 
rule  for  a  new  trial  was  difcharged. 

The  fecond  fcftion  of  the  aft  in  queftion, 
which  allows  of  infurances  being  made  on  private 
(hips  of  war,  intereft  or  no  intereft,  feems  fuffi- 
ciently  clear,  and  requires  no  explanation. 

The  third  feftion,  by  which  infurances  upon 
any  merchandizes  or  eftcfts  from  any  ports  or 
places  in  Europe  or  America^  in  the  pofTeflion  of 
the  crowns  of  Spain  or  Portugal  may  be  effcfted 
in   the   manner  pratftifed   before   this    aft   was 
pafTcd,    feems   to   be  obfcurcly  worded.      The  Mr.JuIHc« 
learned  commentator  upon  the  law  of  England  Blackrtonc, 
obferves,  that  the  reafon  of  this  provifo  is  fuffi-  ^^J^^-  ^°'"' 
ciently  obvious.     Notwithftanding  this   autho- 
rity, in  order  to  comprehend  the  meaning  of  the 
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Icgiflaturc,  wc  mufl:  obferve,  that  the  trade  from 
Spain  and  Portugal  to  their  rcfpeftive  colonics 
and  eftablifliments  in  South  America^  and  the  re- 
turns thereof,  can  only  be  carried  on  by  their  own 
fubjefts;    and  all  other  perfons  are  prohibited 
from  that  trade  by  pofitive  regulations  of  thefc 
refpeftive  (lares.      The  confequehce  of  fuch  a 
prohibition  is,   that  all  the  goods  and  merchan- 
dizes, which  the  fubjefts  of  this  and  other  coun- 
tries export  from  Sfain  and  Portugalj  muft  be  in 
the  names  of  Spanijh  lubjeds.     So  that  it  was  ab- 
.  folutely  neccffary  to  make  this  exception  ;  (for  no 
other  proof,  but  the  policy  icfelf  can  be  brought) 
otherwife  all  infurances  upon  that  branch  of  trade 
muft  have  been  entirely  void.     The  words,  how- 
ever, feem  to  allow  a  greater  latitude  than  was 
meant  by  the  legiflature  in  making  fuch  a  provi- 
fion  :  for  by  adverting  merely  to  the  words,  infu- 
rances from  any  ports  or  places  in  Europe  or  Ame- 
ricay  belonging  to  Spain  and  Portugal  to  England 
or  other  ports  oi  Europe  may  be  made,  as  if  this 
aft  had  nev,er  pafled.     Whereas  by  attending  to 
the  prohibition  of  trade  juft  mentioned  to  any 
but  the  fubjefls  of  Spain  and  Portugal^  as  the 
commerce  between  thefe  colonies  and  the  parent 
countries  can  only  be  carried  on  by  fubjefts,  it  is 
evident,  that  the  legiflature  intended  rather  to 
have  faid,   that  infurances  on  goods  from  ports 
.  belonging  :o  Spain  and  Portugal  in  Europe  to  any 
ports  in  A^nerica  belonging  to  thofe  courts;  and 
from    fuch  parts    in   ^tv.erica  to  fuch    ports   or 
places  in  Europe^  flialF  be  valid  and  efFeftual  con- 
trafts,  than  to  authorize  infurances  from  the  do- 
minions of  Spain  and  Portugal  in  Europe  or  Ame- 
rica,  to  whatfoever  place  in  the  world  the  ihip, 
in  which  thefc   goods   are  to   be  carried,   may 
happen  to  be  deftined.  The  words,  however,  cer- 
tainly admit  of  that  broad  conftruftion  i  for  the 
place  of  deftination  is  not  afcertained. 

Upon  this  feftion  of  the  aft,  it  may  be  ob- 
fcrved,   that  the  equitable  conftruftion  of  fuch 

contraS  s 
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Goncrafbs  of  infurance  as  are  protefled  by  it>  feems 
to  be,  that  they  may  be  made  without  intcreft, 
notwithftanding  the  cafe  of  Goddard  v.  Garrett^ 
above  cited  :  fince  in  fuch  inftances  it  is  impof-  V.  ante  p, 
fible  for  the  pcrfon  infured  to  bring  any  certain  ^97*' 
proof  of  interefl.  on  board. 

Hitherto  we  have  fpoken  merely  of  that  part 
of  this  very  falutary  adt,  which  requires,  that 
every  pcrfon  making  fuch  a  con t raft,  Ihould  have 
an  intcreft  in  that,  which  is  the  objeft  of  the  in- 
furance. Another  part  of  it  ftill  claims  our  at- 
tention, that  which  prohibits  re-affurances.  What 
a  re-aflurance  is;  in  what  cafes  it  is  prohibited ; 
and  when  it  is  allowable,  will  form  the  fubjedt  of 
the  following  chapter. 


CHAPTER   THE  FIFTEENTH. 


Of  Re- A iTu ranee  :  and  Double  Infurance* 


RE-ASSURANCE,  as  underftood  by  the 
law  of  Englandy  may  be  faid  to  be  a  con- 
traft,  which  the  firft  infurer  enters  into,  in  order 
to  Fclieve  himfelf  from  thofe  rifles  which  he  has 
incautioufly  undertaken,  by  throwing  them  upon 
other  underwriters,  who  are  called  re-aflurers. 
This  fpecies  of  contraft  has  obtained  a  place  in 
moft  of  the  commercial  fyftems  of  the  trading 
powers  oi  Europe  I  and  is  allowed  by  them  at  this 
day  to  be  politick  and  legal.  The  learned  Roccus 
has  decided  exprefsly  in  favour  of  it  j  and  has 
cited  many  relpeftable  authorities  in  fupport  of 
his  opinion.  "  Affecurator,  poft  faftam  afTecu- 
"  rationem,  poteft  fe  alfccurari  facere  ab  alio  Aflccur.Not. 
**  affecuratore,  et  ifte  fccundus  affecurator  tene-  12,- 
*^  tur  pro  affecuratione  fafta  a  prime,  et  ad  fol- 

"  vendum 


3%6  OF  RE-ASSURANCE,    AND 

"  vendum  omnc  totum,  quod  primus  aflccurator 
*'  folvcrit,  ct  ifta  fccunda  aflecuratio  valet."    By 
the  ancient  law  of  France  fuch  aflfurances  were 
reckoned  valid,    and  perfe£tly   confident    with 
LeGnidon.    equity  and  good  confciencc.     The  author  of  the 
c.  2.  art,  19.  Guidon  obfcrves,  that  if  it  fo  happen  that  the  in- 
furers,  after  underwriting  the  policy,  repent  of 
their  engagement,  or  are  afraid  to  encounter  the 
rifk,  they  are  at  liberty  to  re-infure  ;  but  ftill 
they  cannot  prevent  the  infured  from  making  his 
demand  upon  them  in  cafe  of  lofs,  for  having, 
by  their  fignature,   promifed  indemnity,    they 
cannot,  by  any  proteftations  to  the  contrary,  dif- 
chargc  themfelves  from  their  refponfibility,  with- 
out the  confent  of  the  infured.     Lewis  the  -Four- 
teenth, when,    by  the  afliftance  of  the  famous 
Colberty  he  promulgated  thofe  ordinances,  which 
will  be  a  lading  honour  to  the  French  nation, 
adopted  the  idea  that  prevailed  when  the  Guidon 
Ord.  Lewis    was  Written  :  for  by  an  atcBrle  in  that  celebrated 
i4.iit.Affur.  code  of  laws^   he  exprefsly  declared,   "  that  it 
arc.  30.         ic  Ihould  be  lawful  to  the  infurers  to  make  re- 

**  affurance  with  other  men  of  thofe  effefts,  which 
ft  Mag.  190,  "  ^'^^y  ^^^  themfelves  previoufly  infured."  It  is 
2J3,  4.19.  not  in  France  alone  that  this  law  prevails  ;  for  by 
the  pofirive  and  exprefs  regulations  and  ordi- 
nances of  KoningsbergyHamburgby  andBilboay  re-af- 
furanccs  are  allowed  to  be  effcdted,  and  confc- 
qucntly  arc  lawful  contrafts. 

By  the  paflagc  cited  from  the  Guidon  it  might 
be  obfcrved,  that  it  was  a  diftinguifhing  charac- 
ter of  this  fpccics  of  contraft,  that  notwithftand- 
ing  a  rc-infurance,  the  firft  contradt  fubfifts  as  at 
f  Emcrigon.  ^^^9  without  change  or  amendment.    The  re-in- 
p.  247.  furer  is  wholly  unconnc6ted  with   the   original 

owner  of  the  property  infured  j  and  as  there  was 

no  obligation  between  them  originally,  fo  none 

is  raifed  by  the  fubfequent  ad  of  the  firft  under- 

Prthier,  jit.   writer.     The  rifi^s  of  the  infurer  form  the  objed: 

AfTurancc.     of  tlie  rcinfurance,  which  is  a  new  independant 

j4o.  96.        contra^^,  not  at  all  concerning  the  infured  5  who 

confe* 


OF  DOUBLE   INSURANCE.  jjy 

confcquently  can  exercife  no  power  or  authoritf 
with  refpcft  to  it, 

Agreeably  to  the  laws  of  thofe  countries  juft 
referred  to,  and  confidently  with  the  opinions  of 
thofe  refpc£table  writers,  whofc  works  we  have 
had  fuch  frequent  occafion  to  mention^  the  law 
o{  England  adopted  their  regulations,  and  per- 
mitted the  underwriters  upon  policies  to  infure 
themfelves  againft  thofe  rifles  for  which  they  had 
inadvertently  engaged  to  indemnify  the  infured  ; 
or  where  perhaps  they  had  involved  themfelves 
to  a  greater  amount^  than  their  ability  would  en^ 
able  them  to  difcharge.  Although  fuch  a  con*- 
tra<5t  feems  perfectly  fair  a^nd  reafonable  in  itfclf, 
and  might  be  productive  of  very  beneficial  con- 
iequences  to  thofe  €Oi\cerned  in  this  impor- 
tant branch  of  trade  s  yet,  like  many  other  ufe^ 
ful  inftitutions,  it  was  fo  much  abufedy  and 
turned  to  purpofes  io  pernicious  to  a  commercial 
-nation,  and  fo  deftruCtive  of  thofe  very  benefita 
it  was  originally  intended  to  promote  and  encou^* 
rage,  that  the  legiflature  was  at  la(t  obliged  to 
intcrpofc,  and  by  a  pofitive  law  to  cut  off  all  op- 
portunity of  pradbifing  thofe  frauds  in  future^ 
which  were  become  thus  glaring  and  enormous. 

Accordingly  by  the  founh  fedion  of  that  fta-  '9  G^'  *• 
tute,  which  formed  the  fobjeft  of  the  preceding  ^'  37-  ^'  4- 
chapter,  it  was  enacted,  '^  that  it  fliould  not  be 
^*  lawful  to  make  re-assurance,  unkfs  the 
**  affurer  (hould  be  infolvent,  become  a  bank- 
*^  rupt,  or  die;  in  either  of  which  cafes,  fuch 
**  affurer,  his  executors,  adminillrators,  or  afr 
figns,  might  make  re-affurance,  to  the  amount 
before  by  him  affured,  provided  it  fliould  be 
expreffed  in  the  policy  to  be  a  re  affurance.'* 
From  this  aft  it  is  apparent,  that  all  kinds  of 
re-affurance  are  not  prohibited  i  but  wherever 
fuch  a  contraft  tends  to  the  advancement  of  conv- 
merce,  or  to  the  real  benefit  of  an  individual,  in 
fuch  cafe  it  fiiall  be  permitted.  Thus  in  cafe  of 
infolvency  or  bankruptcy^  it  is  advantageous  to 

th? 
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the  creditors  in  general^  as  well  as  to  the  indivi- 
dual, that  a  rc-aflurance  fhould  be  made  :  for  bjr 
thefe  means  the  fund  of  the  bankrupt's  eftate  is 
not  diminifhed  in  cafe  of  lots,  and  the  infured 
has  a  better  fccurity  for  the  payment  of  the 
amount  of  his  damage,  or  at  leaft  a  proportiaa 
of  it.  (a)    If  the  infurer  die,  it  is  no  lefa  neccf- 

fary 


{a)  Formerly,  if  an  underwriter  became  a  bankrupt  after 
he  had  fubfcribed  the  policy,  and  before  a  lofs  happened,  the 
infured  was  not  entitled  to  a  dividend  out  of  the  bankrupt's 
eftate*  This  being  found  a  heavy  inconvenience,  and  a  dif- 
couragement  to  trade,  parliament  was  obliged  to  interpole, 
19  Geo.  2*  and  to  alter  the  law  in  this  refpedt.  The  ftatnte  redted, 
€•  32.  f.  2.      «<  that  merchants  and  traders  frequently  lend  money  on  bot- 

"  tomry,  or  at  re/fondentia,  and  in  the  courfe  of  their  trade, 
"  frequently  caufe  their  (hips  or  veiTels,  and  the  goods  and 
"  merchandizes  loaded   thereon,  to  be  infured ;    and   that 
where  commiffions  of  bankruptcy  have  iffaed  againfl  the 
obligor  in  fuch  bottomry  or  rt/pandtntia  bond,  or  the  un- 
"  derwriter,  or  aflurer  in  fuch  airurance,  before  the  lo^  of 
the  (hip  or  goods,  in  fuch  bond  or  policy  of  iofurance 
mentioned,  had  happened,  it  had  been  made  a  queftion, 
whether  the  obligee  or  obligees  in  fuch    bond,  or  the 
aflured  in   fuch   policy  of   infnranoe,    Oiould  be  let  in 
to  prove  their  debts,  or  be  admitted  to  have  any  benefit  or 
'(  dividend  under  fuch  commiilion«  which  might  be  a  dif-  . 
couragement  to  trade."    It  was  therefore  enaded«  '*  that 
the  obligee  in  any  bottomry,  or  rejponientia  bond,  and 
the  afluredin  anypolicy  of  infurance,  made  and  entered  into, 
**  upon  a  good  and  valuable  coniideration,  b9tUtfdi%  ihould  be 
admitted  to  claim  ;  and  after  the  lofs  or  contingency  fhould 
have  happened,  to  prove  his,  her,  or  their  debt  and  de* 
**  mands,  in  refpeft  of  fuch  bond  or  policy  of  infurance,  in 
"  like  manner  as  if  the  lofs  or  contingency  had  happened  be- 
*'  fore  the  time  of  the  iHiiingof  fuch  commifiion  of  bankruptcy 
<«  againft  fuch  obligor  or  infurer;  and  fhould  be  entitled 
"  unto,  and  fhould  have  and  receive,  a  proportionable  part, 
*^  fhare,  and  dividend  of  fuch  bankrupt's  eflate,  in  propor- 
*'  tion  to  the  other  creditors  of  fuch  bankrupt,  in  like  man* 
**  ncr,  as  if  fuch  lofs  or  contingency  had  happened  before 
''  fuch  commiflion  iffued  :  and  that  ail  and  every  perfbn  and 
**  perfons,    againll  whom    any  commiiHon  of  bankruptcy 
"  fhould  be  awarded,  ihould  be  difcharged  of  and  from  the 
**  debt  or  debts,  owing  by  him,  her,  or  them,  on  ^y^  fuch 
**  bond  and  policy  of  infurance  as  aforefaid^  and  fhould  have 
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fary  and  beneficial  to  his  fucceflbrs,  that  there 
Jhould  be  a  re-affurance,  than  it  was  in  the  for- 
mer cafe  of  a  bankruptcy  :  becaufe  it  will  pro- 
vide affcts  to  latisfy  the  infurcd  in  cafe  <i  lofs 
fliould  happen,  and  thus  fecure  the  eftate  of  the 
deceafed  tor  the  benefit  of  his  heirs.  Indeed,  in 
both  cafes^  the  intention  of  the  legidature  feems 
to  have  been,  to  provide  a  fund  for  the  payment 
of  that  proportion,  which,  in  cafe  of  an  infol- 
vcncy,  the  infurcd  will  have  a  right  to  demand, 
in  common  with  the  other  creditors  ;  and  for  the 
payment  of  the  whole,  without  prejudice  to  the 
heir,  even  in  cafes  where  the  aiKcftor,  at  the 
time  of  his  death,  was  in  folvent  circumftances. 

There  is  another  fpecies  of  re-aflurance  allowed 
by  the  laws  of  Frcnce,  as  eftabliihed  by  an  ordi- 
nance of  Lewis  the  Fourteenth,  which  was  alfo  Lc  Guidon 
taken  from   that  ancient   and  excellent  French  c-  *•  art.  20, 
treatife,  that  has  been  fo  frequently  mentioned. 
By  this  regulation,  it  is  declared  lawful  for  the  Ord.of  Lewis 
affured  to  infurc  the  folvcncy  of  the  underwriter.  ^^^  ^o      "* 
By  thcfc  means,  the  perfon  infured  gets  rid  of 
thofe  fears,  which  he  may  have  conceived  con- 
cerning the  ability  of  the  infurers  to  pay,  and  he 
gains  a  fecond  fccurity  to  anfwer  for  the  fufEciency 
of  the  firft.     But  it  is  not  to  France  alone  that  this  2  Mag.  19Q, 
kind  of  contraftis  reftrained  5  for  by  the  pofitive  4*9- 
laws  of  many  other  maritime  ttates,  fuch  re-aflu- 
ranees  are  valid  and    binding  contra6is.      The 
Englijb  ftatute,  which  has  been  the  fubjeft  of  this 
and  the  preceding  chapter,  takes  no  exprefs  no- 
tice of  this  fort  of  infurance  \  becaufe  in  truth,  I 
believe,  it  never  was  very  much  in  practice  in 
England:  but,  however,  it  feems  clear,  that  fuch 


.'*  tlifi  benefit  of  the  fevcral  ftatutcs  now  in  force  againil 
*'  bankrupts,  in  like  manner,  to  all  intents  and  purpofe^,  a^ 
*'  if  fuch  lofs  or  contingency  had  happened,  and  the  money 

due  in  reipcdt  thereof  had  becom?  pp.y?.ble,  before  the  time 

of  the  IHuing  out  the  commiflion.*' 
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a  circumftance,  as  the  folyency  of  the  undeN 
writer^  is  not  an  infurable  intcreft ;  thac  a  policy 
opened  upon  fuch  an  event  would  be  treated  as  a 
wager-policy  -,  and  would  confequently  fall  wkbio 
the  ftatute  of  George  the  Second^  which  declares 
all  policiesi  made  by  way  of  gaming  or  wagering* 
to  be  abfolutely  nuU  and  void  to  all  intents  and 
purpofes. 
Double  Infa-  Having  faid  thus  much  of  re-aflurances,  I  fliall 
ranee.  proceed  to  confider  the  nature  of  a  double  info- 

rance,  and  to  (late  the  few  cafes  that  have  been 
determined  upon  the  fubjed.  I  treat  of  it  in  this 
placcj  becauie  thefe  two  kinds  of  infurance  have 
been  fometimes  confounded  together,  and  &p« 
pofed  to  mean  the  fame  thing :  whereas  ne  two 
ideas  can  be  more  diftind:.  We  have  already 
I  Burr.  496.  feen  what  is  meant  by  a  re-afiurance.  A  double 
infurance  is  where  the  fame  man  is  to  receive  two 
fums  inftead  of  one,  or  the  fame  fum  twice  over, 
for  che  fame  lofs,  by  reafon  of  his  having  made 
two  infurances  upon  the  fame  goods  or  the  fame 
ihip.  The  firfl:  diftindion  between  thefe  two 
contracts  is,  that  a  re-affurance  is  a  contrad 
made  by  the  firft  underwriter,  his  cxecutorsj  or 
afligns ;  to  fecure  himfelf,  or  his  eftate  :  a  double 
19  Geo,  2.  infurance  is-entered  into  by  the  infured.  A  re« 
c.  $7.  r.  4«     alTurance,  except  in  the  caies  provided  for  by  the 

ilatute,  is  abfolutely  void  :  a  double  infurance  is 

not  void ;  but  ft  ill  the  infured  (hall  recover  only 

I  Black,  Rep.  ^^^  fatisfa^Stion  for  his  lofs.     This  requires  expla* 

^    '  nation.     Where  a  man  has  made  a  double  infu- 

rance>  he  may  recover  his  lofs,  againll  which  of 
the  underwriters  he  pleafes,  but  he  can  recover 
for  no  more  than  the  amount  of  his  lofs.  This 
I  Burr.  492.  depends  upon  the  nature  of  an  infurance,  and 
the  great  principles  of  juftice  and  good  faith. 
An  infurance  is  merely  a  contra^  of  indemnity, 
in  cafe  of  lofs ;  it  follows  as  a  neceflary  confe* 
quence  that  a  man  fhall  not  recover  nK)re  than  he 
has  loft,  or  recover  a  fatisfaftion  greater  than  the 
injury  he  has  fuftained.  This  rule  was  wifely 
a  tftablifhed 
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tftablilhed,  in  order  to  prevent  fraud,  left  the 
defire  of  gain  fhould  occafion  unfair  and  wilful 
loffes.  It  being  thus  fettled,  that  the  infured 
ihall  recover  but  one  fatisfaftion,  and  that,  in 
cafe  of  a  double  infurance,  he  may  fix  upon  which 
of  the  underwriters  he  will  for  the  paynnent  of  his 
lofs,  it  is  a  principle  of  natural  jufticc  that  the 
fcveral  infurers  Ihould  air  of  them  contribute  in 
their  feveral  proportions,  to  fatisfy  that  lofs,, 
againft  which  they  have  all  infured. 

Thefc  principles  have  been  fully  declared  to 
be  law  in  feveral  cafes,  which  arc  now  to  be 
mentioned. 

In  the  year  1763,  it  was  ruled  by  Lord  Mans-  Newby  ▼. 
fields  Chief  Juftice,  and  agreed  to  be  the  courfe  ^^^^«  ^it.  In 
of  praftice,  that  upon  a  double  infurance,  though  t^S^^V" 

^L    •   r       J  •  ^       •  1    J  r    •  r  jci-  Eafter  Vacat# 

the  infured  IS  not  entitled  to  two  fatistactions  j  ,-5^, 
yet,  upon  the   firft  aftion  he  may  recover  the  i  Black.  Rep. 
whole  fum  infured,  and  may  leave  the  defendant  4>^? 
therein,  to  recover  a  ratable  fatisfaftion  from  the 
Dther  infurers. 

Thus  alfo  it  was  determined  in  a  fubfequent  Rogers  v. 
tafe  at  GuildhalL     It  was  an  aftion  on  a  policy  Davis. 
of  infurance  on  a  fhip  from  Newfoundland  to  Do-  ?!:"T^','" 

J  /.  ,    ^  ,       ^  f  J./.  ,  Mich.  vac. 

mtntca,  and  from  thence  to  the  port  of  dilcnarge  ,^  q^^^  - 
in  the  IVefi  Indies.  It  was  a  valued  policy  on  the  before  Lor4 
Ihip  and  freight ;  and  on  the  goods  as  intcreft  Mansfield. 
fhould  appear.  The  fhip  failed  from  *?/.  John's 
the  17th  oi  Decemhery  1775,  and  the  plaintifFde* 
clared  as  for  a  total  lofs.  The  defendant  under- 
V^rote  for  200/.  and  has  paid  into  court  124/. 
This  fum  was  paid  on  a  fuppofition,  that  the  un- 
derwriters on  a  former  policy  Should  bear  a  fnare 
of  the  lofs.  The  plaintiff  had  originally  infured 
at  Liverpool  on  a  voyage  from  Neivfcundlcind  to 
Barbadoes  and  the  Leeward  JJlands,  with  an  ex- 
ception o( yfmerican  captures:  but  the  plaintiff 
afterwards,  for  the  purpofe  of  fecuring  himfelf 
againll  captures,  and  having;  altered  the  courfe 
6f  his  voyage,  made  the  prefent  infurance.  The 
plaintiff  now  infifted  he  was  entitled  to  receive 
fhc  full  amount  of  his  infurance  againit  the  d^- 

Y  fendants, 
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fendant,  and  not  to  any  part  from  the  Uvtrpool 

underwriters,    becaufe  the  voyage  now  infured 

was  diflfcrcnt  from   that    infured    at  Liverpool. 

There  was,  however,  a  verdift  for  the  plaintiff 

for  his  full  demand,  with  liberty  for  tb€  defendant 

to  bring  an  aifion  agfzinfi  the  Liverpool  underwriters^ 

if  he  thought  fit. 

Davis  V.  Accordingly  in  the  Eafter  term  following,  aa 

cviidart.  Sit-  aftion    was    brought    for  money    had  and  rc- 

v"^^  ^Ig*^*  ceived  to  the  ufe  of  the  plaintiff,  who  was  the 

3  ^at  Guild-   defendant  in  the  laft  caufe,  in  order  to  recover 

hall.  a  contribution  for  the  lo(s  which  the  pl^ntiff  had 

been  obliged  to  pay.  It  was  agreed  by  both 
parties  to  admit,  that  on  the  London  policy 
(which  was  the  fubjcdt  of  the  former  ^ftioo) 
2200/.  were  infured;  that  on  the  two  Liverpool 
policies  1700/.  were  infured  :  that  the.  merchant 
was  interefted  to  the  amount  of  500/.  on  the 
fliip;  300/.  on  the  freight;  and  i4CX)/«  on 
the  cargo.  That  the  plaintiff  had  paid  apoA 
lofs,  and  47  /.  for  the  cofts.  The  queftion  wa% 
whether  the  defendant  was  liable  to  contribute 
any  thing,  and  what.  The  whole  intereft  way 
2200/.  and  the  whole  infurance  was  3900/.  It 
was  infifted  by  the  counfel  for  the  defendant^  that 
the  infurance  in  London  was  an  illegal  re-affu- 
ranee ;  and  therefore  the  plaintiff  might  have 
made  a  good  defence  in  an  adlion  brought  againft 
him  :  and  if  fo,  he  could  not  now  recover  over 
againft  the  defendant. 

Lord  Mansfield, — The  queftion  fcems  to  be 
whether  the  infured  has  not  two  fecurities  for  the 
lofs  that  has  happened.  If  fo,  can  there  be  9 
doubt  that  he  may  bring  his  adtion  againft  either  ? 
It  is  like  the  cafe  of  two  fecurities;  where,  if  all 
the  money  be  recovered  againft  one  of  them,  he  may 
recover  a  proportion  from  die  other.  Then  this 
would  bring  it  to  the  queftion,  whether  the  fecond 
infurance  is  void  as  a  re-ajfurance.  But  a  re-affu- 
rance  is  a  contraft  made  by  the  infurer  to  fccure 
himfelf  i  and  this  is  only  a  douile  injurance.  There 

was 
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was  another  ground  taken  in  the  caufe,  which  is 
not  material  to  be  mentioned  here :  but  upon 
this  diredion,  the  plaintiff  had  a  verdift. 

Although  a  mm,  by  making  a  double  infu- 
rancc,  ftiall  not  be  allowed  to  recover  a  double 
fatisfaftion  for  the  fame  lofs  ;  yet  vapous  pcrfons  »  Burr.  496. 
may  infure  various  interefts  on  the  feme  thing, 
and  each  to  the  whole  value  (as  the  mailer  for 
wages ;  the  owner  for  freigJit  j  one  perfon  for 
goods,  another  for  bottomry)  and  fuch  a  con- 
traft  does  not  fall  within  the  idea  of  a  double  in- 
furance.     There  is  a  full  cafe  upon  this  fubjcft, 
and  a  very  elaborate  argument  of  Lord  Mansfield^ 
in  delivering  the  judgment  of  the  whole  court  of 
King's  Bench,  in  which  moft  of  the  queftions  re- 
lative to  double  infurances  are  clearly  and  deci- 
fivcly  fettled.     In  this  caufe  the  queftion  was,  Godin  and 
whether  the  plaintiff  ought  to  recover  his  whole  Others  v. 
lofs,  or  only  a  half;  it  being  objeftcd  that  there  Aflb.^Com''. 
was  a  double  infurance.     A  verdift  was  found  for  ,  Burr.  489. 
the  whole,  fubjeft  to  the  opinion  of  the  court  i  BIack.Rcp. 
upon  Lx)rd  Mansfield' %  report.  loj* 

Lord  Mansfieldy  in  delivering  the  opinion  of 
the  court,  began,  by  dating  the  fadls,  as  they 
appeared  to  him  at  the  trial. 

Mr.  Meybobm  of  St.  Peterjburg  had  dealings 
with  Mr.  Amyand  and  Company  of  London^  who 
often  fent  (hips  from  London  to  Mr.  Meybobm  at' 
St.  Peterjburg.  Meybobtn^  as  appeared  by  the 
evidence,  was  indebted,  on  the  balance  of  their 
accounts,  to  Amyand  and  Company.  Amyand 
and  Company  fent  a  (hip,  called  the  Galloway^ 
Stepben  Barker^  matter,  to  Mr*  Meybobm  at  St. 
Peterjburg^  to  fetch  certain  goods.  Meybobm  fent 
the  goods,  and  promifed  to  fend  the  bill  of  la- 
ding by  the  next  pott,  but  never  did.  After- 
wards, in  Auguft  1756,  Amyand  and  Company 
got  a  policy  of  infurance  from  private  under- 
writers, for  I  00/.  on  the  (hip,  tackle,  and 
goods,  at  and  from  London  to  St.  Peterjburg^  and 
at  and  from  thence  back  again  to  London :  which 

Y  1  policy 
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policy  was  figned  by  fcvcral  private  underwriters, 
quite  different  perfons  from  the  prefcnt  defen- 
dants ;  and  of  this  fum  of  iioo/.  thus  under- 
written, 5C0/.  was  declared  to  be  on  J  J  parts  of 
the  (hip,  and  the  remaini^ig  600/.  to  be  on 
goods.  Between  the  a6th  oi  Auguji  and  the  28th 
of  September  1756  (both  included)  Mr.  Amyand 
infurcd  800/.  more,  with  other  private  infurers: 
and  this  latter  infurance  was  upon  goods  only : 
and  was  only  at  and  from  St.  Peterjburg  to  Lon- 
don. On  the  28th,  29th,  and  30th  of  OSobir 
1756,  Mr.  Amyand  infured  900/.  more  with  other 
private  infurers:  which  laft  infurance  was  on 
goods  only,  at  and  from  the  Sound  to  London. 
So  that  the  whole  fum  infured  by  Amyand  and 
Company  was  2800/.  of  which  the  fum  of  2300/. 
was  on  goods,  and  the  remaining  fum  of  500/. 
was  on  the  fhip.  Several  letters  being  given  in 
evidence,  it  appeared  that  MeybQbm  wrote  from 
Peterjburg  on  the  7th  o( September  1756  (the  date 
of  his  firft  letter  on  this  fubjeft)  to  Amyand  and 
Company  j  and  mentioned  what  goods  he  Ihould 
fend  to  them,  referring  to  the  invoice  for  parti- 
culars ;  and  direfted  them  to  get  infurance  there- 
on, and  to  place  the  goods  and  the  infurance  to 
a  particular  account  which  he  named  in  his  letter; 
in  which  he  alfo  fpecificd  fome  iron,  which  was 
for  Mr.  Amyand^  own  account.  This  letter  Mr. 
Amyand  afterwards  received  (probably  about  the 
2^111  of  03ober)  and  in  confequence  of  it,  made 
the  infurance  accordingly,  upon  the  28th,  29th, 
and  3Cth  of  the  fame  O^ober,  as  before  men- 
tioned. Meybohm^  having  (hipped  the  goods,  in- 
dorfed  the  bills  of  lading  to  ontMr.  John  Tamefz  in 
Mo/cow  (the  plaintiff,  in  effeft,  in  the  prefcnt 
adion)  who,  on  the  7th  of  OSober  1756,  wrote 
to  his  correfpondent  Mr.  Uhthoff  here  in  London 
to  iniure  thefe  goods.  In  this  letter,  he  defircs 
Mr.  Uhtbcffio  infure  the  whole ^  that  he  {T'amejz] 
might  be  fafe  in  all  events;  for  he  fufpcfted  that 
thcic  goods  were  intended  to  be  configned  by 

I    '•  f^ieybobm 
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Meyhohm  to  fomebody  elfe,  and  perhaps  might 
be  infurcd  by  fomc  other  pcrfons.  And  he  fays, 
they  were  transferred  to  him,  in  confideration  of 
his  being  in  advance  to  Meybohm  more  than  their 
amount.  -This  letter  from  Mr.  Tame/Zy  with 
thefc  direftions  to  infure,  was  received  by  Mr, 
Ubtboffy  on  the  15th  of  November  1756.  Mr. 
t/i?/i?(yf  accordingly  applied  to  the  defendants,  the- 
London  Affurance  Company;  and  difclofed  to 
them,  at  the  fame  time,  all  thefe  particulars  : 
and  they,  upon  the  i6th  of  November  1756,  after 
being  thus  apprifed,  that  there  might  be  another 
infurancey  made  the  infurance  now  in  queftion, 
for  2ji6/.  on  the  goods  at  and  from  the  Sound  to 
London.  The  goods  were  loft  in  the  voyage. 
Mr.  Ubtboff's  infurance  was  made  by  the  plain- 
tiffs Godiny  Guion  and  Company,  who  are  infu- 
rance brokers  :  and  they  declare  that  this  infi^- 
ranee  was  made  by  order  of  Henry  Uhtboff  Efq. 
This  declaration  is  indorfed  upon  the  policy,  and 
is  dated  the  i8th  of  November  1756.  There  is 
no  doubt  as  to  the  value  of  the  goods,  or  as  to 
the  lofs  of  them.  It  is  admitted  by  the  defen- 
dants, that  the  plaintiffs  ought  to  recover  half 
the  lofs  from  them  :  but  they  fay,  they  ought  to  • 
pay  only  halfy  not  the  whole  of  the  lofs.  So  that 
the  only  queftion  is,  whether  the  plaintiffs  are 
cntitledji  upon  the  circumftances  of  this  cafe,  and 
upon  the  fads  I  have  been  ftating,  to  recover  the 
V)hole  lofs  from  the  prefent  defendants;  or  only 
the  half  of  his  lofs  from  themy  and  the  remainder 
from  the  underwriters  of  Mr.  Jmyand*s  policy. 
The  verdift  is  found  for  the  plaintiff,  for  the 
whole :  but  it  is  agreed  to  be  fubjeft  to  the  opi- 
nion of  this  court,  upon  the  queftion  I  have  juft 
mentioned. 

Firft,  to  confider  it  as  between  the  infurer  and 
infured.  As  between  them,  and  upon  the  foot 
of  commutative  juftice  merely,  there  is  no  colour 
why  the  infurers  (hould  not  pay  the  infureds  the 
^ho^e :  for  they  have  received  a  premium  for  the 

Y  3  whol? 
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rifk.  Before  the  introdu&ion  of  wagering  policies, 
it  was  upon  principles  of  convenience  very  wifely 
eftabliflied,  that  a  man  fhould  not  recover  more 
than  he  had  lofl.  Infurance  was  confidered  as  an 
indemnity  only,  in  cafe  of  a  lofs  ;  and  therefore 
the  infurance  ought  not  to  exceed  the  lofs.  This 
rule  was  calculated  to  prevent  fraud ;  left  the 
temptation  of  gain  fhould  occafion  unfair  and 
wilful  loiTes.  If  the  infured  is  to  receive  but  one 
fatisfaftion,  natural  juftice  fays  that  the  feveral 
infurers  fhall  all  of  them  contribute  pro  rata^  to 
fatisfy  that  lofs,  againft  which  they  have  all  in- 
fured. No  particular  cafes  are  to  be  found,  on 
this  head  :  or,  at  leaft,  none  have  been  cited  by 
the  counfel  on  either  fide.  Where  a  man  nnakes 
a  double  infurance  of  the;  fame  thing,  in  fuch  a 
manner  that  he  can  clearly  recover  againil  feveral 
infurers  in  diftinft:  policies  a  double  fatisfadion, 
the  law  certainly  fays  that  he  ought  not  to  reco- 
ver doubly  for  the  fame  lofs,  but  be  content  with 
one  fingle  fatisfaftion  for  it.  And  if  the  fame 
man  really  and  for  his  own  proper  account  in* 
fures  the  fame  goods  doubly,  though  both  infu- 
ranees  be  not  made  in  his  own  name,  but  one  or 
both  of  them  in  the  name  of  another  perfon,  yet 
that  is  juft  the  fame  thing ;  for  the  lame  perfon 
is  to  have  the  benefit  of  both  policies.  And  if 
-the  whole  fhould  be  recovered  from  one,  he 
ought  to  ftand  in  the  place  of  the  infured,  to  re- 
ceive contribution  from  the  other,  who  was 
equally  liable  to  pay  the  whole.  But  in  this 
cafe  if  Tame/z  was  not  to  have  the  benefit  of 
both  policies  in  all  events,  then  it  can  never  be 
confidered  as  a  double  policy. 

It  has  been  faid,  that  the  indorfement  of  the 
bills  of  lading  transferred  Meybohm\  intereft  in 
all  policies,  by  which  the  cargo  afligned  was  in- 
fured ;  and  therefore  Tamejz  has  a  right  to  Mr, 
ximyand's  policy :  and  that  TCameJz^  being  the  af- 
fignee  of  Meybobmj  is  the  cefiuy  qui  truft  of  it,  and 
may  recover  the  money  infured  i  and  even  that 

he 
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he  may  bring  trover,  or  detinue,  for  the  very 
policy  itfelf :  and  it  is  urged  from  hence,  that  he 
cither  will,  or  may,  have  a  double  fatisfaftion  for 
the  fame  lofs. 

But  allowing  that,  by  the  indorfement  of  the 
bills  of  lading  and  afllgning  the  cargo  to  Tamefz\ 
he  ftands  in  the  place  of  Meyhbhm  in  refpeft  of  * 
his  infurances ;  yet  Mr.  yJmyand  has  an  iniereft 
of  his  own,  and  had  aftually  infured  the  (hip  and 
goods,  to  the  amount  of  1900/.  (upon' both  ta- 
gether)  prior  to  any  direftions  or  intimation  re- 
ceived from  Mr.  Meybobm^  to  infure  for  him. 
Various  people  may  infure  various  interefts  on 
the  fame  bottom  :  (as  one  perfon  for  goods ; 
another  for  bottomry,  i^c.)  And  here,  Mr.  A- 
myand  had  an  intereft  of  his  own,  diftinft  from 
that  of  Mr.  Meyhohm :  he  had  a  lien  upon 
thcfe  very  goods  as  a  faftor  to  whom  a  ba- 
lance was  due.  And  he  had  the  fole  intereft  in 
the  (hip  ;  which  was  a  part  of  the  things  infured  by 
him.  It  is  far  from  appearing,  that  even  his  lall 
infurance  (in  OSlober)  was  made  on  the  account 
of  Mtybohnij  or  as  agent  for  him.  So  far  from  it, 
Mr.  Amyand  infifts  upon  it  for  his  own  benefit, 
(as  he  exprefsly  declared  at  the  trial)  and  abfo- 
lutely  refufes  to  give  it  up,  or  to  fufFer  his  name 
to  be  ufed  by  the  plaintiff;  though  he  was  a  wit- 
nefs  for  the  defendants,  and  was  produced  by 
them,  and  inclined  to  ferve  them.  So  that  the 
foundation  of  this  argument,  urged  by  the  de- 
fendant's counfel,  fails  them;  and  there  is,  in 
reality,  nothing  to  fupport  it.  But  even  fuppo- 
fing  that  Mr.  Amyand  had  made  his  infurance, 
not  upon  his  own  account,  but  as  agent  or  fadtor 
for  Mr.  Meyhohm^  and  upon  the  account  o{  Mey- 
hohm ;  yet  even  then  ^amefz  can  never  come 
againft  Atnyand*^  underwriters,  or  come  at  Amy^ 
dnd's  policy,  to  his  own  ufe.  For  Amyandy  the 
faftor  of  Meybohniy  has  po(rellion  of  the  policy, 
and  appears  to  have  been  a  cvt^xtox  o(  Meybohm 
upon  the  balance  of  accounts  Ijetween  them,  at 
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the  time  when  he  made  the  infurancc :  and  I 
take  it  to  be  now  a  fettled  pointy  **  that  a  faftor, 
to  whom  a  balance  is  due^  has  a  lien  upon  all, 
goods  of  his  principal,  fo  long  as  they  remain 
in  his  poffcfTioji."  '  Kruzer  and  others  v.  /5f1r7- 
(ok  and  others,  was  a  cafe  in  Chancery  upon  this 
point.  It  came  on  firft  before  Sir  John  Strange j 
then  Mafter  of  the  Rolls,  who  decreed  an  ac- 
count, and  direfted  allowances  to  be  made  for 
what  the  faftor  had  expended  on  account  of  the 
fhip  or  cargo,  and  refcrved  all  further  direftions 
till  after  the  mafter's  report.  It  came  on  again, 
afterwards,  for  further  directions,  after  the  maf- 
ter's report,  before  the  Lord  Chancellor,  who  wasi 
attended  by  four  eminent  merchants,  whom  he 
interrogated  publickly.  After  which  he  took 
time  to  cqnfider  of  it  j  and  on  the  firft  of  Ft^ 
hruary  1755,  decreed,  "  that  the  faftor  has  a  lien 
on  goods  configned  to  him ;  not  only  for  inci- 
dent charges,  but  as  an  item  of  mutual  accounif 
for  the  general  balance  due  to  him  fo  long  as  he 
retains  the  poffeflion.  But  if  he  part  vith  the 
•*  pofleffion  of  the  goods,  he  parts  with  his  lien  j 
*'  becaufe  it  cannot  then  be  retained  as  an  item 
"  for  the  general  account."  There  was  another 
cafe,  in  the  fanie  court,  of  Gardiner  v,  Coleman^  a 
few  months  after ;  in  which  the  former  cafe,  de- 
termined as  I  have  mentioned,  was  confidered  as 
a  point  fettled  5  and  thi^  latter  cafe  of  Gardiner  s. 
Coleman  \yas  decreed  agreeably  to  it.  So  that 
Mr.  Amy  and  J  even  confidered  as  faftor  or  agent 
to  Meybohm^  and  as  making  the  infurance  upon 
Meybohm\  account,  is  yet  entitled  to  retain  the 
policy ;  Meyhqhm  being  indebted  to  him  upoi^ 
the  balance  of  the  account  between  them;  and 
he  has  a  Hen  upon  the  policy,  whilft  it  continues 
in  his  pofll^nion.  Therefore,  even  in  this  view 
the  cafe,  Mr,  Tamejz  muft  firft  have  paid  to 
ytmyand  the  balance  of  his  (Jmyand^s)  account, 
before  he  could  have  gotten  that  policy  out  o£ 
Amyand\  hands  5  and  copfequently,  Mr.  %amej7L, 
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Was  very  far  from  being  entitled  to  the  benefit  of 
)t  as  a  ceftuy  qui  trufty  abfolutely  and  entirely. 
But  if  the  queftion,  *^  whether  Tamefz  could 

•  take  benefit  of  Mr,  jifnyand*s  policy,"  were 
doubtful;  yet  here,  Tamejz  infured  the  goods  with 
the  defendants,  exprefsly  under  the  declaration  of 
his  fufpicion,  that  there  might  have  been  a  foTr 
mer  confignatipn,  apd  fome  former  infurance 
imade  upon  the  goods  by  fome  other  perfon  :  but 
he  defired  to  infurc  the  whole  for  his  own  fecu- 
rity ;  and  to  this  the  defendants  agreed,  and  took 
the  whole  premium.  Mr.  yimyand  infilled  upon 
his  right  to  the  whole  benefit  of  his  Qwn  pqlipy, 
when  he  was  examined  as  a  witnefs ;  and  is  now 
litigating  it  in  Chancery.  It  would  neither  be 
juft  nor  reafonable,  that  Tame/z  fhould  only  reco- 
yer  half  of  his  lofs  from  the  defendants,  and  be 
turned  round  for  the  other  half,  to  the  uncertain 
event  of  a  long  and  expenfive  litigation.  I  do 
not  believe  there  ever  will  or  can  be  a  recovery 
by  Tamefz^  or  thofe  who  fhall  ftand  in  his  place, 
againft  Amy  and*  %  underwriter3.  However,  if 
thofe  underwriters  are  liable  to  contribute  at  all^i 
the  contribution  ought  to  be  among  the  feveraj 
infurers  themfelves :  but  Tamefzy  the  infured,  ha§ 
a  right  to  recover  his  whole  lofs  from  the  defen- 
dants, upon  the  policy  now  in  queftion,  by  which 
they  are  bound  to  pay  the  Y^hole*  For  though 
here  be  two  infurances,  yet  it  is  not  a  double  in- 
furance :  to  call  it  fo  is  only  confounding  terms, 

.  \(Tamefz  could  recover  againft  both  fets  of  in- 
furers, yet  he  certainly  could  not  recover  againft 
the  underwriters  of  ^;wyj»^'s  policy,  without^fome 
qxpencc  J  nor  without  alfo  firft  paying  and  re-im- 
burfing  to  Mr.  Amyand  the  premium  he  paid,  and 
alfo  his  charges.  This  is  by  no  rpeans  within  the 
idea  of  a  double  infurancp.  Two  perfons  mav  in- 
fure  two  different  interefts ;  each  to  the  whole 
value  J  as  the  mafter,  for  wages;  the  owner,  for 
freight,  ^c.  But  a  double  infurance  is  where 
the  fame  man  is  to  receive  two  fums'iqftead  of 

pne, 
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one,  or  the  fame  fum  twice  over,  for  the  fame 
lofs,  by  rcafon  of  his  having  made  two  infuranccs 
upon  the  fame  goods,  or  the  fame  ihip.  Mr.  Ta- 
me/z  is  entitled  to  receive  the  whole  from  the  de- 
fendants, upon  their  policy ;  whatever  (hall  be- 
tome  of  Mr.  Jnyand's  policy :  and  they  will  have 
a  right  in  cafe  he  can  claim  any  thing  under  Mr. 
jfmyanJ's  policy,  to  ftand  in  his  place,  for  a  con- 
tribution to  be  paid  by  the  other  underwriters  to 
them.  But  ftill  they  are  certainly  obliged  to  pay 
the  whole  to  him.  Therefore  upon  thefe  grounds 
and  principles,  in  every  light  in  which  the  cafe 
can  be  put,  we  are  all  of  us  clearly  of  opinion, 
that  the  verdid  is  right,  as  it  now  ftands  for  the 
whole ;  and  that  the  pojiea  muft  be  delivered  to 
the  plaintiff. 

In  the  courfe  of  what   has  been  faid  upon 

double  infurance,  no  notice  has  been  taken  of  the 

laws  of  foreign  ftatcs  refpefting  that  point :  the 

/cafon  of  this  filence  is  the  great  contrariety  to  be 

fDund  in  their  laws  upon  the  fubjefl: ;  it  being  al- 

moft  impoffible  to  mention  two  countries,  whofe 

Ord.  of  Mid- regulations,  as  to  this  matter,  are  fimilar.     In 

dlcb.  a  Mag.  one  the  contraft  is  abfolutely  void,  and  a  forfci- 

Pj  ^^'^p       ture  enfues  :  in  others,  if  the  firft  policy  amount 

and  Stockh.    ^^  ^^^  value  of  the  efFefts  laden,  the  other  infurers 

4  Mag.  172;  ft  all  withdraw  their  infurance,  retaining  one  half 

367-  per  cent,  and  in  fome  other  countries,  the  double 

P^^-  ^^M  *^"    irifurancc  is  merely  void,  without  any  forfeiture 

p?!t u    ^^'  ^^^"S  incurred.     When  there  is  fuch  a  diverfity 

in  the  ordinances  upon  the  fubjeft,  it  fcemed 

needlefe  to  enter  into  them,  efpecially  as  the  law 

of  Evgland  with  refpeft  to  double  infurance  is  fo 

clear,  and  fo  well  founded  in  reafoh  and  natural 

juflice,  as  to  require  no  illuftration  or  confiniia- 

rion  from  the  laws  of  ahy  other  country. 

Having,  in  this  and  the  five  preceding  chap- 
ters, treated  of  theft  tircumftancesi  by  which  the 
cohtraft  of  infurance  is  rendered  void  from  it's 
ctommencemenr,  on  account  of  fbme  radical  de- 
ff d,  which  prevents  the  polfcy  from  evtr  having 
3  any 
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aay  operation  at  all :  and  having,  in  the  courfe  of 
that  enquiry,  been  led  into  a  variety  of  difcuflion, 
involving  in  it  a  very  material  part  of  the  law  of  in- 
furance:  we  (hall  proceed  to  (hew  in  what  cafeb  the 
policy,  altJ^ough  not  void  ab  initio,  is  rendered  of 
no  effe£b,  becaufe  the  infured  has  not  himfelf  fully 
complied  with  thofe  conditions,  which  he  has 
either  expre/sly^  or  tacitly^  from  the  nature  of  his 
contraft,  undertaken  to  perform.  It  was  indeed 
obferved  in  the  firft  chapter  of  this  work,  that  al-  Vide  amc^ 
though  the  policy  is  not  fubfcribed  by  the  in-P-  '• 
fured,  yet  there  arc  certain  conditions  to  be  per- 
formed on  his  part,  with  as  much  good  faith  and 
integrity  as  if  his  name  appeared  at  the  foot  of 
the  policy ;  otherwifc  it  is  a  dead  letter,  and  he 
can  never  recover  an  indemnity  for  any  lofs, 
which. he  may  happen  to  fuftain. 


CHAPTER  THE  SIXTEENTH^. 
Of  Changing  the  Ship. 


OF  thofe  caufes,  which  will  operate  as  a  bar 
to  the  infured's  recovering  upon  a  policy 
of  infurance,  againft  the  underwriter,  the  firft  to 
be  mentioned  is  that  of  changing  the  (hip ;  or,  as 
it  has  commonly  been  called,  changing  the 
bottom.  This  will  require  but  very  little  difcuf- 
fion.  Wc  formerly  faid,  that  except  in  fome  fpe-  Vide  ante, 
cial  cafes  of  infu  ranees  upon  Jhip  or  Jhips,  it  wts.  c<  >• 
eflentially  requifite  to  render  a  policy  of  infurance 
efFeftual,  that  the  name  of  the  fhip,  on  which  the 
rifle  was  to  be  run,  Ihpuld  be  infertcd.  That  be?- 
iiig  done,  it  follows  as  an  implied  condition  that 
the  infured  ihall  neithctr  fubftitute  another  fhip 

for 
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for  that  mentioned  in  the  policy  before  the  voy* 
age  comnienccs,  in  which  cafe  there  would  be  no 
contraft  at  all :  nor  during  the  courfe  of  the  voy- 
age remove  the  property  infured  to  another  (hip, 
without  the  confent  of  the  underwriter.  If  he  do, 
the  implied  condition  is  broken,  and  he  cannot 
recover  a  fatisfaftion,  in  cafe  of  a  lofs,  from  the 
infurer  9  becaufe  the  policy  was  upon  goods,  on 
board  a  particular  Ihip,  or  upon  the  (hip  itfelf ; 
and  it  becomes  a  material  confideration  in  a  con- 
traft  of  infurance,  upon  what  veffel  the  rifle  is  to 
be  run  ;  fince  the  one  may  be  much  ftrongcr,  and 
more  able  to  relift  the  perils  of  the  fea ;  or  by  its 
fwift  failing,  much  better  able  to  efcape  from  the 
Durfuit  of  an  enemy,  than  the  other, 

Malyne^  it  i?  true,  in  his  Lex  Mercateriay  ap- 
fAz\  J-ex.  p^ars  to  be  of  a  different  opinion  ^  for  he  fays,  **  It 
Itfeic.  iiB«     "  fometimes  happens,    that  upon  fome  fpccial 

**  confideration,  this  claufe  forbidding  the  trans- 
^'  ferring  of  goods  from  one  fhip  to  another  U 
"  inferted  in  policies  of  aflurancej  becaufe  in 
•'  time  of  hoftility  or  war  between  princes,  it 
"  might  be  unladen,  in  fuch  |hips  of  thpfc 
***  contending  princes,  by  which  the  adventure 
*^  would  be  encreafed.  But  according  to  the 
^*  ufual  infyrance?  which  are  made  generally 
^*  without  any  exception,  the  aflurer  is  liable 
'^  thereunto ;  for  it  is  underftood,  that  the  maf- 
^'  ter  of  a  ftiip,  without  fome  good  and  accidental 
^*  caufe,  would  not  put  the  goods  from  one  (hip 
*^  to  another,  but  would  deliver  them,  according 
*^  to  the  charter-party,  at  the  appointed  place/' 
The  reafon  given  hy  Mafyne,  in  fupport  of  his 
pofition,  is  by  no  means  fatisfiftory,  nor  is  it 
well  founded  in  point  of  experience  :  neither  has 
he  adduced  a  finglc  authority  to  corroborate  the 
opinion  advanced.  Indeed,  the  whole  current  of 
authority  turns  the  other  way  :  at  Icaft,  as  far  as 
I  have  been  able  to  trace  it. 
M.^Iioy,  1. 2.^  Molloy  has  liiid,  that  if  goods  are  infured  m 
c.  7.r.  ji.  '  fuch  a  ihip,  and  afterwards  in  the  voyage  (h< 

becomes 
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becomes  leaky  and  crazy,  and  the  fupercargo 
and  mafter,  by  confent,  become  freighters  of 
another  veflel  for  the  fafc  delivery  of  the  goods ; 
and  then  after  (he  is  loaded,  the  fecond  vefTel 
mifcarrics,  the  alTurcrs  are  difchargcd.  It  is 
true,  the  fentence  proceeds  thus:  "  If  thefe 
*'  words  be  inferted,  namely,  tbe  goods  laden  to 
*'  be  tranfported  and  delivered  atjuch  a  place  by  the 
**  /aidjbipy  or  by  any  other  Jhip  or  vejjfel^  until  they 
**  be  Jafely  landed,  the  infurers  muft  anfwer  the 
*^  misfortune."  But  this  does  not  at  all  afFe£t 
the  general  rule  before  laid  down;  for  it  only 
goes  to  ihew  that,  which  is  not  denied,  that  the 
parties  may  take  a  cafe  out  of  the  general  rule  of 
law,  by  a  fpecial  agreement :  and  the  exception 
proves  the  truth  of  the  firft  propofition. 

This  opinion  is  confirmed  by  foreign  writers,  Rodcus  dc? 
'*  Merces  fi  eadem  navigationc  transferantur  de  Ail'ecurar, 
**  una  navi  in  aliam,  et  fi  noviflima  navis,  ubi       '  *  * 
**  merces    transfufas  fucrunt,   deperdatyr,    tunc 
'^  eft  infpicienda  forma  alfecurationis,  in  qua  fi 
**  fuit  diftum,   quod  aficcurentur  merces,   qua 
Junt  in  tali  navi,  tunc  ajfecurator  non  tenetur, 
eo  quod  mentionem  fecit  in  affecuratione  de 
tali  navi.     Et  ratio  eft,  quia  non  par  eft  ratio 
aifecurationis,  quando  merces  devebuntur  in  una 
navi  J  et  quando  in  altera  i  imo  folet  id  princi- 
**  paliter   confiderari    inter    ipfos   aflecuracores, 
"  cum   una  navis  Jit  magis  fortis   quam  alia.''  Santer.  d« 
Roccus  is  corroborated  by  feveral  learned  writers  Affccurat. 
Upon  this  branch  of  jurifprudencc.  Straccagloll 

In  the  law  of  England,  there  is  only  one  cafe  g.  n.  lo. 
to  be  met  with  in  print' upon  the  fubjeft;   and 
that  is  not  exprefsly  in  point  to  the  prefent  en- 
quiry, although  it  icems  to  decide  it.     It  was  a 
cafe  which  came  on  at  Guildhall  before  L.ord 
Chief  Jufticc  Lee.    •  The  plaintiff"  had   infured  Dick  r. 
intereft  or  no  intereft  on  any  Jhip  he  fhould  come  Barrell. 
in  from  Virginia  to  London,  beginning  the  adven-  ^  ^^^^'  '^-^S. 
turc  on  his  embarking  on  board  fuch  fliip;   the 
money  to   be  paid,  tlibugh   his  perfon  ftiould 

cfcape. 
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clcapc,  or  the  (hip  be  retaken.  He  embarked 
on  the  Speedwell 'y  but  (he  fpringing  a  leak  at 
fca,  he  went  on  board  the  Friendjhip^  and  arrived 
fafe  at  London  -,  but  the  Speedwell  was  taken  after 
he  left  hen  And  now  in  an  adion  againll  the 
underwriter,  he  was  held  liable  j  for  the  infurance 
is  on  the  fhip  the  plaintiff  fet  out  in :  and  bad 
that  got  fafe  borne,  and  tbe  other  been  loft,  the 
plaintiff  could  not  have  recovered  upon  the 
ground  of  having  removed  his  perfon  into  that 
Ihip  in  the  middle  of  the  voyage. 

From  this  cafe  it  appears,  that  dthough  no 
Ihip  was  named  in  the  policy^  yet  the  moment 
the  fhip  was  afcertained  by  the  embarkation  of 
the  infured,  the  contract  was  at  an  end,  provided 
the  fecond  fhip  had  been  loft  i  for  fo  the  words 
in  Italicks  exprcfsly  import.  A  fortiori,  there- 
fore, th^  infured  could  not  be  entitled  to  re- 
cover, upon  a  change  of  the  bottom,  when  the 
name  of  the  vefTel  is  exprefsly  mentioned  in  the 
very  inflrument  by  which  the  contraft  is  effcded. 
.  And  although  the  infured,  notwithflanding  the 
change  of  bottom,  recovered  in  the  cafe  cited 
from  Strange  \  it  may  be  accounted  for  in  two 
ways,  confident  with  the  doftrine  advanced  in 
this  chapter.  In  the  firfl  place,  it  was  a  gaminj 
policy,  interefl:  or  no  intereflj  and  the  plaincil 
was  entitled  to  recover  the  moment  the  fhip  was 
taken,  although  he  might  perhaps  not  be  inte- 
refled  at  all :  or  perhaps  the  effefts  infured  might 
be  left  in  the  firft  fhip,  although  the  plaintiff  re- 
moved his  perfon ;  in  which  cafe,  even  at  this 
day,  upon  a  fair  bond  fide  policy,  he  would  be 
entitled  to  recover  from  the  underwriters  a  fatif- 
fa6tion  for  the  lofs  he  had  fuflained. 

The  general  doftrine  relative  to  changing  tht 

bottom  of  the  fhip  was  alluded  to  by  Lord  Manf- 

field,  when  delivering  the  opinion  of  the  court 

in  the  cafe  of  Pelly  againft  the  Royal  Exchange 

Vide  ante      AfTurance  Company,    which  has   already  been 

^'B*f^  "^^      fully  reported  in  a  preceding  chapter     "  One 

^^'  ^^  '*  "  obje&ion,'* 
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**  objeftion,*'  faid  his  Lorddiip^  "  was  formed 
^*  by  comparing  this  cafe  to  that  of  changing 
the  Ihip  or  bottom,  on  board  of  which  goods 
are  infured :  which  the  injured  have  no  right  t9 
do.  For  there  the  identical  ihip  is  eflemial ; 
^'  that  is  the  thing  infured*  But  that  cafe  is  noc 
^  like  the  prcfent." 

From  this  paflage  it  is  evident,  that  Lord 
Mansfield  intended  to  confirm  the  principle  ad- 
vanced in  this  chapter,  namely,  that  when  an 
infurance  is  made  on  a  fpecific  fbip,  and  the  in- 
fured, without  the  confent  of  the  underwriter^ 
changes  the  Ihip  in  the  courfe  of  the  voyage,  he 
has  not  kept  his  part  of  the  contract,  and  cannot 
recover  againft  the  underwriter. 


CHAPTER  THE  SEVENTEENTH. 


Of  Deviation. 


DEVIATION,  in  marine  infurances,  » 
underftood  to  mean  a  voluntary  departure, 
without  neceflSty  or  any  reafonable  caufe,  from 
the  reguW  and  ufual  courfe  of  the  fpecifick  voy- 
age infured.  Whenever  a  deviation  of  this  kin4 
takes  place,  the  voyage  is  determined ;  and  thQ 
underwriters  are  difcharged  from  any  refponfibi- 
lity.  It  is  neceffary,  as  we  have  fecn,  to  infert  Vide  ant« 
in  every  policy  of  infurance,  the  place  of  the  ^'  *• 
(hip*s  departure,  and  alfo  of  her  deftination. 
Hence,  it  is  an  implied  condition  to  be  performed 
on  the  part  of  the  infured,  that  the  fliip  1^11  pur- 
fue  the  moft  direft  courfe,  of  which  the  nature  of 
things  will  admit,  to  arrive  at  the  deftined  port. 
If  this  b^  not  done ;  if  there  be  no  fpecial  agree- 
ment to  allow  the  Ihip  to  go  to  certain  places 

out 
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but  of  the  ufual  track ;  or  if  there  be  no  juft 
caufe  aHigned  for  fuch  a  deviation  ;  it  is  but  juft 
Roccus  Not/  and  reafonable,  that  the  underwriter  (hould  no 
52.  longer  be  bound  by  his  tontradt^   the  infured 

having  failed  to  comply  with  the  terms,  on  which 
the  policy  was  made.  For  if  the  Voyage  be 
changed  after  the  departure  of  the  Ihip,  it  be- 
comes a  different  voyage,  and  not  that,  againft 
boag.  Rep  which  the  infurer  has  undertaken  to  indemnify: 
*78*  (which  is  the  true  objeftion  to  a  deviation)  the 

rifle  may  be  ten  times  greater,  which  probably 
the  infurer  would  not  have  run  at  all,  or  at  leaft 
would  noti  ti^ithout  a  larger  premium.  Nor  is 
it  at  all  material,  whether  the  lofs  be  or  be  not 
an  aftual  confequence  of  the  deviation ;  for  the 
infurers  are  in  no  cafe  anfwerable,  for  a  fubfc- 
quent  lofs,  in  whatever  place  it  happen,  or  to 
whatever  caufe  it  may  be  attributed.  Neither 
does  it  make  any  difference,  whether  the  infured 
was>  or  was  not,  confenting  to  the  deviation; 

Thefe  principles  have  been  eflabliihed  by  many 

dccifions  in  the  various  courts  oi  IVeJiminfter  Hall, 

and  alfo  by  a  folemn  determination  in  the  Houfc 

of  Lords. 

Fox  v.Black.      The  plaintiff  was  a  fhipper  of  goods  in  a  veffel 

^T^'^b^/^^  bound  from  Dartmouib  to  Liverpool :   the  (hip 

Mr/jufticc^^  failed  from  Dartmouth,  and  put  into  Loo ;  a  place 

Yates.  jhe  mufi  ofneceffity  pa/s  by,  in  the  courfe  of  the 

infured  voyage.     But  as  (he  had  no  liberty  given 

her  by  the  policy  to  go  into  Looy  and  although 

no  accident  befel  her  in  going  into,  or  coming 

out  of  Looy  (for  (he  was  loft  after  (he  got  out  to 

fea  again)  yet  Mr.  Juftice  Tates  held  that  this 

was  a  deviation,  and  a  verdidfc  was  accordingly 

found  for  the  underwriters. 

Townfon  V.        In  another  cafe,  an  aftion  was  brought  upon  a 

fore  Lord ^*   policy  On  goods  and  merchandizes  loaded    on 

Mansfield,     board  the  (hip,  called  the  Charming  Nancy,  from 

Dunkirk  to  Leghorn.     The  (hip  came  to  Dover  in 

her  way  to  procure  a  Mediterranean  pafs^  and  was 

afterwards  loft. 

Lord 
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Lord  Mansfield  was  of  opinion,  that  the  calling 
at  Bovir  was  a  deviation  -,  and  the  plaintiff  was 
nonfuited. 

It  was  alfo  held  by  Lord  Chief  Juflice  Z>^, 
that  if  the  mafter  of  a  veiTel  put  into  a  port  not 
ufua],  or  (lay  an  unufual  time^  it  is  a  deviationj 
and  difcharges  the  infurer. 

The  next  cafe  to  be  reported  underwent  a  va- 
riety of  difcuflion  in  the  feveral  courts  in  Scotland; 
and  in  all  of  them>  judgment  was  given  againft 
the  underwriters  :  but  upon  an  appeal  to  the 
Houfe  of  Lords,  the  various  decrees  of  the  courts 
below  were  reverfed,  agreeably  to  thofe  principles 
adduced  in  the  beginning  of  this  chapter,  and 
which  have  been  uniformly  admitted  as  found 
law. 

The  harbour  of  Carton^  fituate  near  the  head  Elliot  and 
ofthcjFn/*  of  Fortb^  is  chiefly   refortcd  to  by  ^yj^ "  "^^  . 
ftiips  in  the  fervice  of  the  Carton  Company,  who  Co\ 7 Brown's 
have  a  great  iron  work  and  confiderable  collieries  pari.  Cafes^ 
in  the  neighbourhood.     From  thence  vefTels,  in-  p.  459. 
tended  principally  to  convey  the  manufadures  of 
the  company,    their  coals,    and  fuch  goods  as 
may  be  offered  them  on  freight,  fail  periodically 
for  Hull^  and  other  places  on  the  Eaftem  coaft  of 
England.     This  is  a  coafting  or  carrying  trade, 
the  vefTels  in  going  down  the  Frith  touching  ac 
diflferent  places  to  take  in  additional  loading,  or 
to  difcharge  part  of  what  they  have  received  at 
places  higher  in  the  river.      Particularly  it   is 
ufiial  for  thefe  vefTels  to  call  at  Borrowftonejs  and 
Ltithy  and  at  MorriforCs  Haven^  a  port  fix  miles 
farther  down  the  Fritbi  and  on  the  fame  fide  with 
Leitb  in  the  bay   of  Preftonpans.      In  February 
1774,  the  refpondents  had  occafion  to  fhip  four- 
teen hosfheads  of  tobacco,  on  board  one  of  thefe 
veffcls  tor  [Lill I  anddefiring  to  infure  them,  gave 
the  following  infl:ru£tions  in  writing  to  Hamilton 
and  Bogle,  infurance  brokers  in  Glajgow :  *'  Pleafe 
"  to  infure  for  our  account  by   the  Kingjlon. 
"  George  Finldyt  mafter,  from  Carton  to  Bull^ 
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"  with  liberty  to  call  as  ufual^  fourteen  hogfiieads 
'^  of  tobacco  i"  and  thefe  iaftrudions  were  en- 
tered in  the  broker's  books  for  the  perufal  of  the 
underwriters,  as  is  the  pra£tice  at  Glafgow.   Upon 
the  9th  of  February y  the  appellants  underwrote  a 
policy  of  infurancc  in  thefe  terms;  ^*  beginning 
''  the  adventure  of  the  faid  tobacco,  at  and  from 
'*  the    loading  thereof  on   board  the  faid  (hip 
^^  Kingfton,  at  Carron  wharf,  and  to  continue  and 
*^  endure  until  faid  Kingfton  (being  allowed  a 
^'  liberty  to  call  at  Leitb)  fhall  arrive  at  Hull^  and 
*'  there  be  fafcly  delivered."    The  zefpondents 
were  not  privy  to  the  allojwance  to  call  at  Leitby 
being  thus  fubftituted  in  the  policy  for  the  more 
general  term^  as  ufuali  mentioned  in  the  inftruc- 
tions  to  the  broker.     I  he  premium  agreed  on 
was  I  /.  5  s.  per  cent,  a  rate  equal  at  leaft^  if  not 
higher  than  was  ufual  to  be  given  in  the  voyage, 
in  cafes  where  it  was  underltood,  or  exprefied  in 
the  policy,  that  the  vefTel  might  touch  at  the 
cuftomary  ports.      And  in  particular,   fbme  of 
thefe  appellants  in  February  1772,  underwrote  a 
policy  ^pon  this  very  veffel,  and  for  tlie  fame 
voyage,  with  liberty  to  call  at  Leitb  and  Morri- 
/on*s  Haven,  at  a  premium  of  one  per  cent.  only. 
The  vcflel  thus  infured  had  failed  from  Carron 
five  days  before  the  date  of  the  policy,  that  is, 
on  the  ^th  of  February  1774,  it  did  not  call  or 
touch  at  Leitby  but  put  into  Morrijon^s  Haven ;  fct 
fail  from  thence  on  th«  9th,  got  fafe  into  the  di- 
rect courfe  from  Carrcn  to  Hull,  cleared  the  Frilb 
of  Fort  by  and  proceeded  with  a  fair  wind,  till  on 
the  evening  of  the  loth  the"  veffel,  being  ovci^ 
taken  by.  a  ftorm  at  Holy  IJlandy  on  the  coaft  of 
No7'thumberlandy  was  wrecked,  and  the  cargo  to- 
tally loft.     All  thefe  were  fafts  admitted;  nor 
was  it  alleged  by  the  appellants,  that  the  (hip 
received  the  fmalleft  damage,  in  going  into,  or 
coming  out  of  Morrifon's  Haven^     Intelligence  of 
this  misfortune  reached  Gtajgow  on  1. the  14th  of 
February y  when  the  refpondcnts  for  ibe  firft  time 

faw 


O  F     D  E  V  I  A  T  I  O  N.  339 

faw  the  policy  of  infuranre,  or  undcrftood  that  h 
difixrred  in  terms  frotti  their  inftruftions  to  the 
broker,  in  whofe  hands  it  remained.  It  did  nor, 
however,  occur  to  them,  that  this  flight  variation 
woiild  afford  a  pretext  to  the  underwriters  for  rc- 
fufiog  payment ;  nor  does  it  feem  to  have  then 
occurred  ca  thoiCc  gentlemen,  who  wrote  imme- 
diately to  the  refpondents,  defiring  they  w'ould 
rcqueft  the  Canon  Company  to  give  the  neccffary 
orders  for  preferving  the  tobacco,  ahd  forward- 
ing it  to  Hull,  promifing  to  contribute  towards 
the  cxpence,  fo  far  as  they  were  intcreftcd.  Upon 
the  24th  of  February,  however,  the  appellants, 
in  an  inftrument  drawn  by  a  publick  notary,  pro* 
tefted  againft  the  (hip's  having  gone  into  Morri- 
Jon's  Haven,  as  a  deviation  from  the  terms  of  the 
policy,  which  only  contained  a  liberty  to  call  at 
Leiib ;  and  abfolutely  refufed  payment  of  the  lofs. 
On  this  refufal,  the  refpondents  brought  their 
adion  againft  the  appellants  in  the  court  of  Ad- 
miraky  in  Scotland,  the  only  competent  court  for 
determining  queftions  about  infurances,  and  o- 
ther  maritin^e  affairs  in  that  country,  in  the  firft 
inflance.  The  appellants  put  in  their  defence, 
which  was  followed  by  other  pleadings,  in  JanU'^ 
arj  i77f,  the  Judge  Admiral  pronounced  the 
following  interlocutor  (or  decreet)  ***  Having 
**  confidcred  the  whole  circumftances  of  this  cafe, 
*^  and  in  particular  that  it  is  not  alleged  by  the 
*^  defenders, .  that  the  purfuers  were  in  the  knoA^- 
**  Ic'dgc  of  the  (hip  the  Kingflon  being  intended 
**  to  put  into  morrifm's  navett,  he  repels  the 
*^  defence  pleaded  by  the  defenders/*  The  ap- 
pellants reclainfted  againft  this  interlocutor,  Cpc- 
titioned  for  a  review  of  the  fcntence)  and  anfv/er$ 
being  put  in  to  their  petition,  the  Judge  Admiral, 
becaxife  they  fet  forth,  and  feemcd  to  found  on 
converfations  between  them  and  the  brokers,  at 
the  time  of  underwriting  or  fettling  the  terms  of 
the  policy,  allowed  them  to  bring  proof  of  what 
paffed  at  and  previous  to  making  the  infurance. 
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But  the  appellants  prefented  a  fecond  peticipn> 
declining  to  go  into  any  proof,  infilling  that  the 
caufe  turned  fingly  upon  the  words  of  tnc  policy, 
and  demanding  judgment  on  the  abftrad  quef- 
tion,  whether  the  veflcl  touching  at  MarrifofCs 
Haverii  when  not  allowed  by  the  policy,  dif- 
charged  the  underwriters  ?  Whereupon  the  Judge 
again  decreed  in  favour  of  the  refpondents.  The 
appellants  then  fued  out  a  writ  of  fufpenfion  from 
the  Court  of  Sefljon,  of  thefc  fentences  of  the 
Judge  Admiral,  and  after  the  ufual  preliminary 
itep  of  procedure  before  the  Lord  Ordinary,  the 
caufe  being  repoi'ted  to  the  whole  bench  of  Lords, 
their  Lordfhips,  having  before  them  the  opinions 
of  feveral  of  the  moft  eminent  merchants  both  in 
England  and  Scotland^  gavejudgment  for  the  rc- 
fpondents,  in  the  month  ox  January  1776,  in  the 
following  terms :  ^^  Having  advifed  informations, 
"  binCi  indcy  and  confidered  the  policy  of  in- 
•*  furance  and  the  whole  circumdances  of  the  cafe, 
**  the  Lords  repel  the  reafons  of  fufpenfion,  find 
*'  the  letters  orderly  proceeded,"  (that  is,  that 
the  appellants  were  obliged  to  pay  the  fums  un- 
derwritten, in  terms  of  the  Judge  Admiral's 
decree)  and  their  Lordlhips  decree  accordingly. 
The  appellants  having  alfo  reclaimed  againft  this 
interlocutor,  it  was  in  March  1776,  finally  con- 
firmed. From  thefe  feveral  decrees  the  prefent 
appeal  was  brought ;  and  the  Houfe  of  Lords 
were  of  opinion,  that  a  wilful  deviation  from  the 
due  courfe  of  the  infured  voyage  is  in  all  cafes 
a  determination  of  the  policy ;  that  from  th^ 
moment,  the  engagement  between  the  iafurers 
and  infured  is  at  an  end ;  that  it  is  immaterial 
from  what  caufe^  or  at  what  place,  a  fubfequent 
lofs  arifcs,  the  infurers  being  in  no  cafe  anfwer- 
able  for  it :  that  the  going  into  Merri/bn*s  Haven 
was  a  wilful  deviation  from  the  due  courfe  of  4 
voyage  from  Canon  to  Hull\  that  though  it  may 
be  true,  as  contended  on  the  part  of  the  refpon- 
dchts,    that  fliips  failing  through  the  Frith  of 
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Forth  have  fomctimcs  been  permitted  by  the 
terms  of  a  policy,  underwritten  at  the  fame  pre- 
mium as  the  prefent,  to  go  into  that  port,  it 
could  not  avail  in  the  prefcnt  cafe,  fince  the  po- 
licy in  queftion  had  given  no  fuch  pcrmiflion. 
It  was  therefore  ordered  akd  adjudged  that 
the  interlocutors  complained  of  fhould  be  re«* 
Verfed. 

*  Thefe  principles  being  once  eftabliflicd,  it  fol- 
lows as  a  neceflary  confcquence,  that  however  (hort 
the  time  of  deviation  rnay  be,  if  only  for  a  fingle 
night,  or  even  for  an  hour,  the  underwriter  is 
equally  difcharged,  as  if  there  had  been  a  devia- 
tion for  weeks  or  months  :  for  the  condition  be- 
ing once  broken,  no  fubfequent  a£l  can  ever 
make  it  good. 

The  fliip  George  was  bound  from  Cork  to  Ja^  Cock  v. 
maica  with  a  convoy  in  the  courfe  of  a  war  :  the  Townfon. 
captain,  in  concert  with  two  other  vcflcls,  took  ^  j^^ 
advantage  of  the  night,  and  being  Ihips  of  force,  cicn,Ch.Juft. 
crulfed,  and  thereby  deviated  out  of  the  diredt 
courfe  of  their  voyage,  in  hopes  of  meeting  with 
a  prize.     Lord  Camden  clearly  held,  and  a  fpecial  . 
jury  of  merchants,  agreeably  to  his  directions, 
determined,  that  from  the  moment  the  George 
deferted  or  deviated  from  the  direll  voyage  to  Ja^ 
tnatca,  the  policy  was  difcharged. 

In  a  modern  cafe,  however,  it  feemed  to  be 
the  general  opinion  of  Lx>rd  Mansfield^  and  a  fpe- 
cial jury;  and  was  fworn  to  be  the  ufage  by  feve- 
ral  witneffes,  that  if  a  merchant  fhip  carry  letters 
of  marque,  (he  may  cba/e  an  enemy,  though  fhe 
may  not  crui/ey  without  being  deemed  guilty  of  a 
deviation. 

On  an  infurance  of  the  Mary  at  and  from  Lon-  jolly  v.  Wal- 
don  to  Cork  and  the  fTeJl  Indies,  the  queftion  was  ^^^>  at 
whether  a  (hip,  having  letters  of  marque,  could  ^  "j^^^'"^^^' 
cba/e  zn  enemy's  (hip,  without  being  faid  to  have  ,-^8,\ 
deviated.     The  fa<Sts  were,  that  in  thp  night,  the 
Mary  had  defcried  a  Sfanijh  fail  5  and  after  chaf- 
ing, loft  (ight  of  her  tor  fix  hours  till  the  morn- 
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ing,  when  they  engaged.  The  Mary  did  not 
make  a  prize  of  the  Spanijb  fail,  but  fhe  pro- 
ceeded on  her  voyage,  and  was  afterwards  cap- 
tured. It  was  agreed  on  all  hands,  that  a  ihip^ 
in  fuch  <  circumftances,  might  not  cruifes  and 
fevcral  witnefles  fpoke  to  the  uf^^ge  and  pra&ice 
of  (hips,  which  carried  letters  pf  marque,  chafing 
an  enemy.  It  was  admitted  on  the  part  of  the 
infurers,  that  if  an  enemy  came  in  the  way,  the 
ihip  muft  defend  or  engage  \  but  contended,  that 
if  the  letter  of  marque  loft  fight  of  the  enemy, 
that  it  was  no  longer  chafing,  but  cruifing.  Lord 
Mansfield  left  it  upon  the  evidence  to  the  jury, 
^ho  found  for  the  plaintiffs  ii  thereby  deciding 
the  queftion  in  the  aHirmative. 

But  though  the  confequences  of  a  voluntary 

deviation  are  thus  fatal  to  the  validity  of  the 

Roccusn.5a.  contraft  of  infurancei  yet  wherever  the  deviation 

arifes  from  necefllty  and  a  juft  caufe,  the  under- 
v/riter  ftill  remains  liable,  although  the  courfe  of 
the  voyage  is  altered. 
Elton  V.  This  rule  is  illuftrated  by  the  following  cafe. 

Brogdcn.  The  ihip  Mediterranean  went  out  in  the  mer- 
2  Stra,  1264.  chants  Icryice  with  a  letter  of  marque,  and 
Vjde  ante      y^^^^^  ^^^^  j^^yj^j  j^  Newfoundland,  infured  by 

'^  ^  '  tbe  defendant.     In  her  voyage  ihe  took  a  prize, 

and  returned  with  it  to  Brifial^  and  received  back 
a  proportionable  part  of  the  premium*  Then 
another  policy  was  ma^dcx  and  the  ihip  fet  out, 
with  exprefs  orders  from  the  owners^  that  if 
another  prize  was  taken,  the  captain  (hould  put 
feme  hands  on  board  fuch  prize,  and  fend  her  to 
Brificl;  ^ut  that  the  ihip  in  queftion  IhouM 
proceed  with  the  merchants  goods.  Another 
prize  was  taken  in  the  due  courle  of  the  voyage, 
and  the  captain  gave  orders  to  fome  of  the  crew 
to  carry  her  to  Brijlol,  and  defigned  to  ^  on  to 
Newfoundland:  but  the  crew  oppofed  him,  and 
lafifted  he  ihould  go  backj  though  he  acquainted 
them  with  his  orders ;  upon  which  he  was  forced 
to  fubmit,  and  on  his  return  his  own  Ihip  was 
3  takeuj 
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taken,  but  the  prize  got  in  fafe.  And  now  in  an 
adion  againft  the  underwriters,  it  was  infifted, 
that  this  was  fuch  a  deviation,  as  difcharged 
them.  But  the  court  and  jury  held,  that  this 
was  excufed  by  the  force  upon  the  maftcr,  which 
he  could  not  reOft ;  and  therefore  fell  within  the 
excufe  of  neceflity,  which  had  always  been  al- 
lowed. So  the  plaintiff  had  a  verdift  for  the 
fum  infured. 

The  general  writers  upon  this  fubjeft  have 
enumerated  the  various    circumftances,    winch 
will  operate  as  a  jufl-ification  to  the  infured,  for 
leaving  the  direft  track  of  the  voyage,  upon  the 
ground  of  neceflity  and  reafonable  caufe:   fuch  Roccus  52. 
as,  to  repair  his  veflel,  to  efcape  from  an  im-  Santerde 
pending  ftorm,  or  to  avoid  an  enemy.     In  our  Affecar. 
reports  of  deciHons  in  the  Englijb  courts  of  juf-  P«"3«n-S«» 
tice,  we  find  inftances  of  all  thefe  various  excufes 
being  allowed  as  fufHcient  to  juftify  a  deviation ; 
and  alfo  another  fpecies  of  excufe,  namely,  to 
meet  a  convoy,  which,  indeed,  is  nearly  cbn<- 
nefted  with  that  of  avoiding  an  enemy.     I  fhall 
rank  all  the  cafes,  which  apply  to  this  branch 
of  our  enquiry,  under  thefe  Icveral  divifions. 

,  The  firft  ground  of  neceflity  which  juflifies  a 
deviation,  is  that  of  going  into  port  to  repair.  If 
a  (hip  is  decayed,  and  goes  to  the  neareft  place 
to  refit,  it  is  no  deviation ;  becaufe  it  is  for  the 
general  intereft  of  all  concerned,  and  confe- 
qucntly  for  that  of  the  underwriters,  that  the 
ibip  fhould  be  put  in  a  proper  condition,  capable 
of  performing  the  voyage. 

The  (hip  Eyks^  being  at  Bengal  in  the  year  Mcttcnx  and 
1732,  the  owdef  employed  Mr.  Halhead  to  infure  Others  v. 
this  fhip  in  the  London  Infurance  Office  for  500 /•  the  London 
the  adventure  thereon  to  commence  from  her  q^^^^ 
arrival  at  Fort  St.  George^  and  thence  to  continue  ,  ^ij:.  545. 
till  the  faid  (hip  fhould  arrive  at  London  \  and 
that  it  fhould  be  lawful  forfthe  faid  fhip,  in  the 
faid  voyage,  to  ftay  at  any  ports  or  places  with- 
out prejudice.      The  Eyles   came  to  Fort  St. 
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George  in  February  1733,  in  her  way  to  Englandi 
but   being  leaky,   and  in  very  bad  condition, 
upon   the  unanimous  advice  of ^  the  governor, 
council,  commanders  of  ihips,  i^c.  Jhe  Jailed  fw 
Bengal  to  he  refitted  \  and  after  being  (heathed, 
in  her  return  upon  her  homeward-bound  voyage, 
flie  (Iruck  upon  the  Engilee  Sands,  and  was  loft. 
Evidence  was  read  on  the  part  of  the  plaintiffs, 
to  prove  that  Bengal  was  the  proper  place  to 
refit,  and  that  the  ihip  went   thither  for  that 
reafon ;  that  this  was  a  voyage  of  neceflity,  and 
not  a  trading  voyage,  for  fhe  took  nothing  on 
board  but  water,  provifions,  and  ballaft.     When 
this  caufe  came  on   to  be  heard  before  Lord 
Chancellor  Hardwicke,  he  refufed  to  decide  it, 
but  diredted  an   iflue  at  law.     His  Lordlhip, 
however,  obferved,  that  the  general  principles 
laid  down  by  the  plaintiffs'  counfel  were  right, 
as  ftrefs  of  weather,  and  the  danger  of  proceed- 
ing on  a  voyage,  when  a  (hip  is  in  a  decayed  con- 
dition :   and  in  fuch  a  cafe,  if  fhe  went  to  the 
neareft  place,  he  (hould  confider  it  equally  the 
fame,  as  if  (he  had  been  repaired  at  the  very 
place  from  whence  the  voyage  was  to  commence, 
according  to  the  terms  of  the  policy,  and  no 
deviation.     It  is  a  very  material  circumftance, 
that  the  governor  ordered  the  lading  to  be  taken 
out,  to  (hew  the  neceflity  of  the  (hip's  being 
repaired  i   but  there  is  not  a  fyllable  of  proof 
why  (he  might  not  have  been  equally  repaired  at 
port  St.  George.    His  Lord(hip  therefore  diredted 
an  ifllie  to  try,  whether  the  lofs  in  July  1733  was 
a  lofs  durinff  the  voyage,  and  according  to  the 
adventure  ^yhich  was  agreed  upon,  or  intended 
to  be  infured.     On  a  trial  at  Guildhall  in  the 
court  of  Common  Pleas,  the  jury  found  in  favour 
of  the  plaintiff. 
Guibrrt  v.         This  was  an  a^ion  on  a  policy  of  infurance  on 
Readihaw.      jhe  Nan^y,  at  and  from  La  Rocbelle  to  the  coaft 
HiL  Va^"     of  y^r/ViJ,  during  hcrftay  and  trade  thereon,  an^ 
178*.  *^^  ^^^  ^^^^  whence  to  her  pgrt  i^i  difcharge  in 
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the  ifland  of  St.  Domingo.  Three  days  after  the 
fhip  failed  from  La  RocbelU,  (he  met  with  a  gale^ 
which  ftrained  her  feams^  and  iplit  her  mizen- 
yard  and  rigging.  The  crew  came  in  a  body  to 
the  captain^  defiring  for  the  prefervation  of  their 
lives  to  make  to  fomc  port  to  repair.  The 
veflel  being  a  new  one»  and  the  captain  finding 
that  (he  had  too  little  ballaft,  compliedj  and  put 
into  Lijlon,  the  neareft  port;  from  whence^  after 
taking  in  500  rolls  of  tobacco  as  ballaft^  he  pro- 
ceeded to  the  coaft  of  Gutiuaj  traded  there^  and 
the  (hip  was  afterwards  captured  in  the  fight  of 
St.  Domingo^  before  (he  arrived.  The  defendant 
infiftedy  that  going  into  Lijbon  was  a  deviation, 
and  caHed  witne(res>  who  were  of  opinion^  that 
in  the  latitude  in  which  the  (lorm  happened, 
there  could  be  no  difficulty  in  repairing  all  the 
damage  the  vefTel  was  defcribed  to  have  received, 
even  in  the  worft  weather,  as  (he  might  have 
proceeded  to  the  coaft  of  Africa^  and  repaired 
there  at  a  lefs  expence ;  and  that  a  (hip,  loaded 
like  that  in  queftion,  could  not  need  additional 
ballaft.  On  the  crofs  examination,  it  came  out 
that  the  premium  would  not  have  varied,  had  the 
voyage  been  by  the  way  of  Lijbon. 

Lord  Mansfield  left  it  to  the  jury,  on  thci 
ground  of  neceffity  to  go  iqLiJbon  for  repairs.  He 
(aid,  that  much  depended  upgn  the  circumilance, 
that  no  additional  premium  would  have  been 
required  for  liberty  to  touch  there.  If  the  jury 
believed  the  evidence  of  the  witne(res,  they  muft 
find  for  the  plaintiff,  for  that  the  whole  of  the 
defendant's  cafe  refted  merely  upon  furmife  and 
fufpicions  alone*  The  plaintifiT  accordingly  had 
a  verdi£t. 

The  next  excufe  for  leaving  the  dire£t  courfe 
is  ilrefs  of  weather.  Upon  this  point  the  rule  is 
this^  that  wherever  a  (hip,  in  order  to  efcape  a 
ftorm,  goes  out  of  the  dircft  courfe ;  or  when,  in 
the  due  cogrfe  of  the  voyage,  is  driven  out  of 
it  by  ftrcfs  of  weather,  this  is  no  deviation ;  be- 
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caufc  it  was  occafioned  by  the  a£fc  of  God^  which, 
by  a  maxim  of  law»  is  faid  to  work  an  injury  to 
no  man.     It  has  allb  been  held>  chat  if  a  ftoim 
drive  a  fhip  out  of  the  courfc  of  her  voyage,  znd 
fhe  do  the  beft  (he  can   to  get  to  her  port  of 
deftination,  fhe  is  not  obliged  to  return  back  to 
the  point  from  whence  fhe  was  driven.     This 
rule  is  exemplified  by  the  following  cafe. 
Harnngton        In  an  aftion  on  a  policy  of  infurancc  of  the 
▼.  Haikeld.    fhip  Afhnticy  warranted  to  fail  with  convoy  from 
£"h"v'''*^'  £«g:/tf»</  to  St.  Kitf%  on  or  before  the  firft  of 
iT^&J    ^^'    "^H^fi  J  ^^^  queftion  was,  whether  there  had  been 
a  deviation.    The  fhip  was  feparated  from  her 
convoy  by  a  florm.     The  captain  being  exa- 
mined, faid,  his  obje6b>  after  his  feparation^  in- 
variably was  to  gain  4^/,  Kin*Sy  or  to  fall  in  with 
the  convoy.     That  the  fhip  was  taken  by  an 
American  privateer  in  lat.  34.  Ion.  59*     Several 
captains  were  examined,  who  fwore,  that  they 
would  have  t^en  the  fame  courfe  to  get  to  Si^ 
Kitt'Sy  or  regain  the  fleet. 

Lord  Mansfield. — The  fingle  queftion  is,  whe- 
ther the  captain  was  taken  as  he  was  going  to 
Sl  Kittys.  If  he  was  not,  he  is  perjured.  The 
a€:counc  he  gives  is,  that  on  the  98th  of  Jufy 
there  was  a  ftorm,  which  feparated  the  fleet: 
that  he  did  all  he  could  to  get  to  St.  Kiit\  aitd  to 
direct  his  courfe  fo  as  to  meet  the  convoy  croffing. 
The  captain  goes  on  the  ground  not  to  rcalbii, 
but  to  obey,  be  the  confcquencc  what  it  might. 
He  knows  nothing  of  the  infurance :  he  fays  to 
himfelf,  If  I  obey,  I  am  doing  right.  As  to  the 
protcft,  I  do  not  fee  that  it  contradicts  the  cap- 
tain's evidence.  Other  captains  have  looked  at 
the  log-book  or  journal;  and  they  fay,  they 
would  have  held  the  fame  courfe. 
Verdift  for  the  plaintiff. 
Upon  the  fubjeft  of  a  departure  from  the 
courfe  of  the  voyage,  on  account  of  flrcfs  of 
weather,  another  very  important  point  has  lately 
been  determined,  though  the  fame  principle  runs 
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through  all  the  cafes,  that  whatever  happens  by 
the  a^  of  God,  fhall  not  be  iaiputed  to  man. 
On  this  grround  it  has  been  held,  that  if  a  0iip  be 
driven  out  of  her  port  of  loading  by  ftrcfs  of 
weather  into  another,  and  then  does  the  beft  (he 
can  to  get  to  her  port  of  deftination,  it  ihall  not 
be  deenied  a  deviation,  though  ihe  do  not  return 
to  the  port  from  whence  (he  was  driven. 

The  cafe  here  alluded  to  was  an  aftion  upon  Ddaney  v. 
the  cafe  againft  the  defendant,  for  not  having  Stoddart. 
infured  a  (hip  and  cargo,  purfuant  to  the  orders  T*^w,^,f^* 
of  the  plaintiff,  by  means  whereof  he  was  dam-  ^q^o.  \. 
nified,  the  (hip  having  been  loft  (n).     It  was  p.  22,  * 
tried  before  Mr.  Juftice  Bulier  at  Guildball^  at 
the  fittings  after  Trinity  Term  17II5  ^  and  a  ver- 
dift  was  found  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial,  the  fa£ls  ap- 
peared to  be  thefe :  The  plaintiff,  who  lived  at 
St.  KitfSi  wrote  a  letter  to  the  defendant,  dated 
the  30th  of  April  1781,  informing  him  that  lie 
intended  to  purchafe  a  (hip,  and  offering  the 
defendant  a  (hare.  On  the  4th  of  A£ij  178 1,  he 
wrote  a  fecond  letter  to  the  defendant,  acquaint-* 
ing  him,  that  he  had  purchafed  the  (hip,  but  had 
only  a  (hare  in  it  himfelf,  the  refidue  being  di- 
vided into  three  or  four  more  (hares,  one  of 
which  he  had  referved  for  the  defendant,  in  cafe 
he  (hould  wi(h  to  be  concerned;  and  directing 
an  infurasce  upon  the  (hip  at  and  from  Si.  Kitf%. 


(a)  It  may  be  proper  to  expUiin  the  nature  of  this  adUon. 
When  a  man  andertakea,  either  by  an  implied  or  exprefa 
promiie,  to  do  a  thing  for  another*  and  he  neglects  to  do  it, 
the  law  gives  the  perlon  injured  an  a^on  for  the  non-fea- 
fance.  This  is  the  cafe  in  queftion  with  refped  to  infurance  ; 
and  the  only  difference  betweea  thb  aftion,  and  that  on  a 
policy  agaioH  the  underwriters,  is  in  point  of  form ;  for  the 
pl^diuifF  in  thii  adiou  is  entitled  to  recover  the  exa^  fum  he 
ordered  to  be  infured :  and  the  defendant  is  entitled  to  every 
benefit,  of  which  the  nnderwriter  could  have  taken  advan^ 
tage,  foch  as  fraud,  deviation  non« compliance  with  war- 
ranty, t^f. 
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•  to  London^  warrahted  to  fail  with  convoy.  On 
the  28  th  of  Juncy  the  defendant  wrote  to  the 
plaintiff,  that  he  had  no  obje£tion  to  a  fourth,  or 
a  fharc  equal  to  the  plaintiff's.  On  the  3d  of 
July^  the  plaintiff  infomned  the  defendant,  that 
the  (hip  had  left  the  port  to  take  in  her  cargo-; 
that  fhe  let  go  an  anchor  at  Sandy  Pointy  but  as 
the  wind  blew  freih,  Jhe  drove  cut^  and  could  net 
€ome  in  again  i  that  Jhe  was  obliged  to  go  to  St. 
EuftatiuSy  and  he  therefore  hoped  that  the  de- 
fendant had  not  neglefted  to  make  the  infurance, 
for  fear  of  accidents*  The  defendant,  on  the 
X9th  of  Jufyj  wrote  thus  to  the  plaintiff:  "  The 
"  infurance  you  ordered  fhall  be  done."  Plaintiff 
again,  on  the  25th  of  July^  wrote,  that  the  Friend* 
Jbip  did  all  in  her  power  to  get  up  from  St.  Eu- 
fiatiuSi  but  could  not^  and  therefore  he  fold  her  to 
Mr.  Rofs  at  Eufiatius.  I  have  already  tran- 
fcribed  as  much  of  the  feveral  letters  as  arc 
material  to  the.fubjefk  of  this  chapter;  in  addi- 
tion to  which,  the  following  fafts  appeared  in 
evidence:  That  the  fliip  Frieudjhip  had  failed 
from  St.  Eujlatiusy  on  the  firft  of  Augufi^  with 
the  convoy,  and  that  (he  had  afterwards  foun- 
dered at  fea ;  that  St.  Eufiatius  is  in  the  direft 
road  to  London  from  St.  Kitt%  and  the  convoy 
from  St.  Kitt\  always  looked  into  St.  Eujlatius, 
to  take  up  any  (hips  that  might  be  there ;  that  if 
the  Friend/hip  had  failed  from  St.  Kitfs,  (he  muft 
have  gone  by  Eujlatius^  but  would  not  have 
flopped  there :  that  when  (he  was  driven  to  St^ 
EuJlatiuSy  after  making  feveral  efforts  to  get  back 
to  St.  Kittys  ro  finifli  her  loading,  and  finding  (he 
could  not  fucceed,  (he  then  took  in  the  reft  of 
her  loading  at  St.  Eujiatius. 

At  the  trial,  feveral  grounds  of  defence  wjre 
made ;  but  the  only  one,  material  for  our  confi- 
deration  was,  that  the  remaining  at  St.  Eufiatius^ 
and  not  going  back  to  4$"/.  Kitt\  was  a  deviation. 
The  learned  judge,  who  tried  the  caufe,  was  of 
opinion  that  ic  was  not  a  deviation,  being  occa- 
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fioned  by  ftrcfs  of  weather.  Upon  this  ground; 
amongft  others^  the  motion  for  a  new  trial  was 
founded. 

After  argument  at  the  bar. 

Lord  Mansfield  faid,  the  only  material  quef- 
tion  is,  whether  there  is  a  deviation  in  this  cafe : 
and  that  depends  on  the  evidence.  If  a  ftorm 
drive  a  fhip  out  of  her  voyage  into  any  port,  and 
being  there,  (he  does  the  beft  ihe  can  to  get  to 
her  port  of  deftination,  (he  is  not  obliged  to  rec- 
tum back  to  the  point  from  whence  flie  was 
driven;  but  here  the  witnefTes  fay,  Ihe  tried  to 
get  back  to  St.  KiU's^  and  could  not :  and  it  is  a 
much  ealier  navigation  to  go  directly  from  St. 
Euftatius  to  London y  than  to  go  back  to  St.  Kitt's 
firk.  And  as  to  the  taking  in  the  cargo  at  St. 
Eufiatiusy  I  do  not  find  that  the  (hip  loft  any  time 
by  it.  Every  thing,  is  the  efFeft  of  the  ftorm,  and 
occafioned  by  it.  This  is  the  only  point,  on 
which  I  had  any  doubt,  and  it  required  lome  con- 
fideration.  It  was  a  queftion,  which  was  proper 
to  be  left  to  a  jury,  whether  this  was  the  fame 
voyage  or  not,  and  they  have  determined  it. 

Mr.  Juftice  IVtlles  inclined  to  a  different  opi- 
nion* My  only  doubt  is,  whether  it  was  the  fame 
voyage,  as  that  infured.  So  far  as  the  ftiip  was 
driven  by  ftrefs  of  weather,  fo  far  there  is  an  ex- 
ception. When  ftie  is  driven  to  St.  Euftatius^ 
ihe  attempts  to  get  back  to  St.  Kitt's;  but  I  do 
hot  find  that  (lie  made  any  attempt  to  get  to 
London  at  that  time.  When  (he  was  at  5/.  Eujia^ 
tius,  the  owner  of  the  (hip  fold  her  to  Ro/s,  who 
loaded  her  afrefh  with  tobacco  inftead  of  fugar, 
which  was  to  have  been  her  original  cargo ;  fo 
that  there  is  a  new  cargo,  anew  owner,  and. a 
new  voyage.  In  thefe  cafes  we  lean  very  much 
to  deviation.  In  a  cafe  lately  determined  in  this 
court,  it  was  held,  that  going  to  Beaumaris, 
(hough  only  a  few  leagues  out  of  the  way,  was  a 
deviation.  It ftrikes  mc  as  acafeof  fome  dlfHculty: 
perhaps  the  jury  had  not  evidence  enough  laid 
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before  them,  on  which  to  determine ;  for  there  is 
nothing  faid  on  the  part  of  the  defendant  as  to 
the  ufual  courfc  of  the  voyage.  The  riik  was 
certainly  encreafed  by  the  (hip's  continuing  at  £/«. 
Euftatius  lb  long-;  for  the  iirfbnRice,  if  good  at 
allj  was  good  all  the  time  fhe  lay^  by  at  St.  Eufta- 
iim ;  and  fhe  might  hare  continued  there  much 
longer.  In  my  opinionj  it  is  very  well  worth  the 
re-confideration  of  a  jury. 

Mr.  Juftice  j^burJf.^^This  ought  to  be  cw* 
fidered  as  the  iame  voyage  infured.  Wherever  a 
(hip  is  driven  by  ftrefs  of  weather  out  of  her  own 
port  into  another,  that  flialt  not  be  confidered  as 
a  deviation.  Here  the  Ihip  was  forced  by  ftrefs 
of  weacher  to  go  to  Sr.  EufiattMS;  and  being  therci 
ihe  endeavoured  feveral  times  to  get  back  to  SL 
Kitf%^  but  without  e(Fe£t.  In  faft  it  was  better 
for  the  parties  that  the  cargo  (hould  be  completed 
at  St.  Euftatius ;  her  continuing  there,  rather  di^ 
minifties  the  riik  than  otherwife;  becaufe  if  fhe 
had  gone  back  to  St.  Kitt%  it  would  have  taken 
up  a  longer  time.  If  then  every  thing  was  done, 
that  could  be  done,  under  fuch  circumftances,  for 
the  benefit  of  the  adventure,  xhis  fhail  not  vacate 
the  policy. 

Mr.  Juftice  Buller.'-^lt  has  been  much  relied  on 
in  this  cafe,  that  there  was  a  change  of  property ; 
but  that,  in  my  opinion,  makes  no  difference. 
Then  laying  that  out  of  the  queftion,  and  fuppo* 
(ing  the  fhip  as  not  being  fold  to  Rcfs,  I  will  firft 
confider  whether  this  is  a  different  voyage.  But 
that  cannot  be,  as  it  would  be  contrary  to  the 
evidence  :  neither  is  it  true,  that  the  veflcl  after- 
wards purfued  the  fame  voyage  by  accident ;  for 
that  part  of  the  cargo,  which  fhe  took  in  at  St. 
Kitfs,  continued  on  board  of  her  the  whole  time, 
and  the  original  intention  of  the  Ihip's  coming  to 
London^  was  li ke wife ^  continued;  the  parties 
never  thought  of  a  different  vx>yage.  But  it  is 
faid,  that  fhe  took  in  another  cargo  at  St.  Eufi^ 
titu :  what  iays  the  evidence  ?  Where  a  captain 
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lias  not  taken  in  a  fall  cargo^  it  is  ulual  to  take  in 
the  reft  ac  SL  Eujiatius ;  fuch  was  proved  to  be 
the  cuftom  of  the  voyage :  and  it  was  proved, 
that  on  a  voluntary  a6b  of  the  captain's  going  to 
St,  £uftaiius,  the  policy  would  have  protefted 
the  (hip's  ftay  there ;  5  fortiori  it  will,  when  the 
(hip  was  driven  there  by  ftrefs  of  weather.  As  to 
the  defendant's  not  being  {irepared  at  the  trial  to 
anfwer  the  ufagc,  he  ought  to  have  come  pre- 
pared with  that,  which  was  the  gift  of  his  de- 
fence, ^hen  was  the  ri(k  altered  f  had  it  been 
ib,  it  was  in  the  defendant's  power  to  have  proved 
it :  but  there  was  no  proof  that  it  was  altered  $ 
part  of  the  fame  cargo  continues ;  nor  does  it 
appear  that  they  meant  to  alter  the  cargo,  for  fhe 
^ideavoured  to  get  back  to  St.  Kitfs  to  take  in 
the  reft ;  but  was  prevented  by  ftorms.  I  think 
the  rifle  would  in  reality  have  been  much  greater^ 
if  (he  had  gone  back ;  for  Ihe  muft  have  come  by 
the  way  of  St.  Eujiatius  again  in  her  paiTage  home. 
The  part  of  the  cargo,  which  was  taken  in  at  the 
time  the  (hip  was  driven  from  St.  Kitt%  has  al- 
ready been  paid  for  by  the  defendants  even  this 
would  not  have  been  paid  for  by  the  defendant, 
if  he  had  conceived  that  the  voyage  had  been  at 
an  end.  The  learned  judges  therefore,  except 
Mr.  Juftice  IVilleSy  after  giving  their  opinions 
upon  the  other  points  in  the  caufe,  ordered  the 
rule  for  a  new  trial  to  be  difcharged. 

A  deviation  may  alfo  be  juftifiea,  if  done  to 
avoid  an  enemy,  or  to  fcek  for  convoy ;  becaufe 
it  is  in  truth  no  deviation  to  go  out  of  the  courfe 
of  a  vayage,  in  order  to  avoid  danger,  or  to  ob- 
tain a  protedtjon  againft  it. , 

In  an  aftion  upon  a  policy,  which  was  to  infure  Bondv.Gon- 
the  ff^illiam  Galley  in  a  voyage  from  Bremen  to  falcs,  z  SalJc. 
the  port  of  London^  warranted  to  depart  with  44S' 
convoy :  the  cafe  was  this,  the  GalUy  fet  fail  from 
Bremen^  under  convoy  of  a  Dutch  man  of  war  to 
the  Elh^  where  they  were  joined  by  two  other 
Dutch  men  of  wari  and  (everal  Dutch  and  Englijh 

merchant 


B&^ 


Gordon  v. 
Morley. 
Campbell  v. 
Bordieu. 
z  Stra.  1265. 


Cowp.  Rep. 
^01. 


OF     DEVIATION. 

merchant  ihips,  whence  they  failed  to  the  Texel, 
where  they  found  a  fquadron  of  Engli/b  men  of 
war  and  an  Admiral.  After  a  ftay  of  nine  weeks, 
they  fct  out  from  the  Texely  and  the  Galkj^  was  fc- 
parated  in  a  ftorm»  and  taken  by  a  French  priva- 
teer, taken  again  by  a  Dutch  privateer,  and  paid 
80  /•  falvage. 

It  was  ruled  by  Lord  Chief  Jufticc  Holf^  that 
the  voyage  ought  to  be  according  to  ufage,  and 
that  their  going  to  the  £/^,  though  in  fad  out  of 
the  way,  was  no  deviation  j  for  till  after  the  year 
1703,  there  was  no  convoy  for  fhips  diredtly  from 
Bremen  to  London.     And  the  plaintiff  had  a  ver* 

dia. 

On  an  infurance  from  London  to  GibraUar^  war- 
ranted to  depart  with  convoy  j  it  appeared  there 
was  a  convoy  appointed  for  that  trade  at  Sfitheadi 
and  the  (hip  Ranger  having  tried  for  convoy  in 
the  Downsy  proceeded  to  Spithead,  and  was  taken 
in  her  way  thither.  The  infurers  inlifted  that 
this  being  the  time  of  a  French  war,  the  fliip 
ihould  not  have  ventured  through  the  channel, 
but  have  waited  in  the  Downs  for  an  occafional 
convoy.  And  many  merchants  and  ofEce-kecpers 
were  examined  to  that  purpofe. 

But  Lord  Chief  Jufticc  Lee  held,  that  the  fliip 
was  to  be  confidered  as  under  the  defendant's  in- 
furance to  a  place  of  general  rendezvous,  accord- 
ing to  the  interpretation  of  the  words  warranted 
to  depart  with  convoy.  And  if  the  parties  meant 
to  vary  the  infurance  from  what  is  commonly  un- 
derftood,  they  (hould  have  particularized  her  de- 
parture with  convoy  from  the  Downs.  The  ju- 
ries were  compofed  of  merchants;  and  in  both 
cafes  they  found  for  the  plaintiffs  upon  the 
ftrength  of  this  direftion. 

In  the  cafe  of  Bond  againft  Nutt^  in  which  the 
material  queftion  was,  whether  a  warranty  had  or 
had  not  been  complied  with,  and  which  eonfe- 
quently  will  be  fully  ftated  in  the  following  chap- 
ter, the  point  of  deviation  for  the  purpofc  of  pro- 
curing 
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t:uring  convoy  alfo  came  under  the  confideration 
of  the  court.  Upon  that  occafion,  Lord  Mans^ 
field  and  the  whole  court  held,  that  if  a  fhip  go 
to  the  ufual  place  of  rendezvous,  for  the  fake  of 
joining  convoy  there  ready,  though  fuch  place  b^ 
laut  of  the  direft  courfe  of  the  voyage,  it  is  no  de- 
viation. 

And  in  a  more  modern  cafe,  the  only  queftion  Enderby  and 
was,  whether  there  was  a  deviation  or  not.    Lord  Another  v. 
Mansfield  there  direfted  the  jury  to  find  for  the  ^/^^<^^^'': 
plaintiffs,  if  they  believed  that  the  captain  fairly  ^J^'^^^  ^^ 
and  bond  fide  afted  according  to  the  beft  of  his  Trin.  Vac. 
judgment:  that  he  had  no  other  view  or  motive  1780. 
but  to  come  the  fafeft  way  home,  and  to  meet 
with  convoy;  for  that  it  was  no  deviation  to  go 
out  of  the  way  to  avoid  danger. 

In  our  law  books  we  fometimes   meet  with- 
cafes,  which  fay,  that  a  deviation  may  be  juftificd 
by  the  ufagc  ^nd  cuftom  of  the  trade.     But  that 
is  not  quite  correfk  ;  for  if  by  the  ufage  of  any 
particular  trade,  it  is  cuftomary  tp  Hop  At  certain 
places,  lying  out  of  the  direft  courfe  from  j4.  to 
B.  it  is  not  a  deviation  to  ftop  there  j  becaufe  it 
is  a  part  of  the  voyage.     There  is  no  deception 
upon  the  infurer;  becaufe  he  is  bound  to  take 
notice  of  the  ufages  of  trade  j  they  are  notorious 
to  all  the  world  5  and  when  the  ufage  has  de- 
clared it  lawful  in  a  fpecifick  voyage  to  go  to  any 
place,  though  out  of  the  immediate  track,  it  is  as 
much  a  part  of  the  contract  of  infurance  bjCtwccn 
the  parties,  as  if  it  had  been  particularly  men- 
tioned.    But  in  order  to  juftify  the  captain  of  a 
Ihip  in  quitting  the  ftraight  and  direft  line  frorh 
the  port  of  loading  te  that  of  delivery,  there  mufl: 
be  a  prccife,  clear,  and  eftablifhed  ufage  upon  the 
fubjcft,  not  depending  merely  upon  one  or  two 
loOfe,  and  vague  inftances. 

Where  a  fliip  was  infured  from  Liverpool  to  SaViriiuryv. 
yamaica^  and  had  put  into  the  JJle  of  Man;  k  Tcwnion. 
appeared  that  there  were  /ome  inftances  of  the 
I^iverpifolfbtips  putting  in  there,  but  it  was  not 
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the  fettled,  commoiiy  cftablifhed,  and  direft  u(agr 
of  the  voyage  and  trade :  it  was  therefore  held 
a  deviation,  and  the  underwriters  were  dif- 
charged  from  any  lofs  that  happened  fubfequenc 
to  the  deviation. 

Having  thus  mentioned  all  the  cafes  to  be 
found  in  the  tiooks  of  reports,  which  operate  as 
an  excufe  for  a  departure  from  the  due  courfe  of 
the  voyage,  and  which  prevent  thofe  effefts, 
which  always  follow  a  deviation,  namely,  the 
difcbarge  of  the  infurer  from  his  contraft;  it  will 
be  proper  to  obferve,  that  it  is  not  meant  to  in* 
finuate  that  other  circumilances  may  not  fre* 
'  qu^ntly  happen,  which  will  have  precifcly  the 
Cowp.  6oi.  fame  confequences.  For  wherever  a  (hip  docs 
that  which  is  for  the  general  benefit  of  all  parties 
concerned,  the  a£t  is  as  mudh  within  the  inten- 
tion and  fpirit  of  the  policy,  and  confequently  as 
much  proteded  by  it,  as  if  expreiTed  in  terms. 
And  therefore  in  all  cafes,  in  order  to  determine 
whether  a  divcrfion  from  the  direft  courfe  of  the 
voyage. is  fuch  a  deviation  as  in  law  vacates  the 
policy,  it  will  be  proper  to  attend  to  the  motives^ 
end,  and  confequences  of  the  ad^  as  the  true  cri- 
terion of  judgment. 

If  any  of  the  circumftances  above  dated  do 
really  and  bond  fide  occur,  fo  as  to  render  a  devia* 
tion  abfolutely  neceffary,  the  (hip  muft  purfue 
fuch  voyage  of  necejfiiy  in  the  diredt  courfe,  and  in 
the  fliortell  time  pofTible,  otherwife  the  undef- 
writers  will  be  difcharged.  Becaufe  a  voyage 
fuperaddcd  by  necefTity,  ought  to  be  fubjcft  to 
the  fame  qualifications,  and  entitled  only  to  the 
fame  fort  of  latitude  as  the  original  voyage,  it 
having  become,  by  operation  of  law,  a  part,  as  it 
were,  of  that  original  voyage. 

Lavabre  v.  "^  '^*^  ^^^  '^^^  down  as  law  by  the  Court  of 
Vvaiccr.  '  King's  Bench  in  a  cafe,  in  which  the  voyage  in- 
Doagl.  27 X.  fured  was  defcribed  in  thcfe  words :  "At  and  froni 

"  Port  VQripnt  to  Pondicherry^  Madras  and 
"  Chin  a  i  and  ar^  and  from  thence  back  to  the 

(hip's 
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•'  Blip's  port,  or  ports,  of  difcharge  in  France^ 
"  with  liberty  to  touch,  in  the  outward  or  homc- 
**  ward-bound  voyage,  at  the  iflcs  of  France  and 
''  Bourbon^  and  at  all  or  any  other  ports  or  places 
"  what  or  wherefovcr:  and  it  (hall  be  lawful  for 
''  the  faid  (hip,  in  ibis  vtyage  to  proceed  and  fail 
^'  to,  and  touch  and  (lay  at  any  ports  or  places 
"  whatfocver,  as  well  on  this  fide,  as  on  the  other 
"  fide,  the  Cape  of  Good  Hope,  without  being 
"  deemed  a  deviation.'*  The  (hip  did  not  fail  till 
the  6th  of  December  1776,  and  did  not  reach  Pom- 
dicberry  till  the  ojd  of  July  1777.  She  continued 
there  till  the  23d  o( ytuguji  following,  when;  in- 
ftcad  of  proceeding  to  Cbinay  (he  failed  for  Bengal, 
where  having  pa(red  the  winter,  and  undergone 
very  confiderable  repairs,  (he  failed  from  thence 
early  in  the  year  1778,  (being  the  fecond  (hip 
that  left  the  Ganges)  returned  to  Pondicberryi 
and,  after  taking  in  a  homeward  bound  cargo  at 
that  place,  proceeded  in  her  voyage  back  to 
VOrient,  but  was  taken  in  OEtober  in  that,  year  by 
the  Mentor  privateer.  The  ufual  time,  in  which 
the  direft  vo.yage  between  Pondicberry  and  Bengal 
is  performed,  is  fix  or  fcven  days,  but  the  Carna^ 
ticYfas  about  fix  weeks  in  going  toi  Bengal,  and 
two  months  on  the  way  back  from  thence  to  Pcn^ 
dicberry.  Both  going  and  returning,  (he  cither 
touched  at,  or  lay  off,  Madras^  Mafulipatam,  Vi- 
Jigapatam  and  Tanon,  and  took  in  goods  at  all 
thofe  places.  Ihe  plaintiffs  refted  their  caCe 
chiefly  on  this  ground,  that  the  voyage  to  Bengal 
was  adopted  by  neceffity  for  the  fafety  of  the 
(hip,  upon  the  bond  fide  opinion  of  the  captain, 
and  the  reft  of  the  officers,  and  of  one  Berard  the 
fupercargo,  who  had  the  principal  management. 
To  prove  this  neceflity  it  was  fworn  hj  Berard 
and  four  mates,  that  the  fiiip  had  been  detained 
longer  in  Europe  than  at  firft  was  forefeen,  and 
that  (he  met  with  extremely  bad  weather  on  her 
outward  pa(rage ;  and  at  Pondicberry  was  fo  leaky^ 
that  it  appeared  to  them,  that  (he  muft  be  ca#- 
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recnccl,  which  could  only  be  done  at  Bengal,  thcrt 
being  no  other  place  fo  near,  to  which  me  could 
J>roceed  with  fafety,  where  that  operation  conld 
be    performed  j    for  that   no   harbour   between 
Pondicberry  and  the  Ganges  on  the  one  fide,  and 
Pondicberry  and  Bombay  on  the  other>  would  ad- 
mit of  fo  large  a  veffel  being  hove  down>  hcf 
burthen  being  near  800  tuns.     Indeed  it  turned 
Out,  when  they  got  to  Bengal,  that  ftie  could  ht 
repaired  without  careening;  but  this  was  only 
difcovered,  they  faid,  •fter  fhe  was  unloaded  of 
much  more  of  her  contents  than  could  have  been 
doife  with  fafety  in  the  open  road  of  Pondicberry. 
All  the  witneffes  for  the  plaintiffs  fwore  that  they 
took  the  refolution  of  going  to  Bengal  much 
againft  their  inclination  ;  for  that  it  would  have 
been   not  only  more  for  the  advantage  of  the 
owners,  but  alfo  more  for  their  private  intcreft  as 
individuals,  to  go  to  China,  they  having  prepared 
their  own  adventures  for  that  nr.arket.     BeGdcs 
the  circumftanceof  the  leak,  they  affigned  an  ad- 
ditional reafon  for  relinquilhing  the  voyage  to 
China,  viz.  that  they  Jiad  been  fo  long  detained 
at   Pondicberry,  from  delays  in  unloading  their 
outward-bound  cargo,  that  they  were  not  ready  to 
leave  that  place,  till  it  was  too  late  to  undertake 
the  China  voyage  with  any  degree  of  prudence  or 
fafety ;  and  they  faid  Bengal  was  the  beft  place 
they  could  go  to,  in  order  to  winter.     The  de^. 
fence  fet  up  was:   ift,  That  the  (hip  had  never 
failed  on    the  voyage   infured,  heV  deftinadon, 
when  Jhe  left  Europe,  having  been  for  Bengal,  and 
not  for  China,     ad.  That  fuppofing  her  to  have 
failed  on  the  voyage  defcribed  in  the  policy,  yet 
her  going  from  Pondicberry  to  Bengal,  infte»d  of 
proceeding  to  China,  was  a  deviation,  and  was  eot 
juftified   by  ncceflity.     In  fupport   of  the  firft 
ground  of  defence,    certain   fecret   inftrudiow 
were  relied  upon  which  were  found  on  board  the 
(hip,  and  were  addreffcd  by  the  owners  at  VOri- 
ent  to  Berard  the  fupcrcargo,  and  which,  though 

obfcurely 


OF     DEVIATION.  357 

obfcurely  penned,  gave  great  room  to  contend, 
cither  that,  at  her  departure,  it  had  been  refolyed 
to  fubftitutc  the  Bengal  for  the  China  voyage,  or, 
at  leaft,  that  the  alternative  was  left  with  Berard, 
•    to  be  decided  one  way  or  the  other,  according  to 
certain  events  in  India^  which  events  turned  out 
in  the  fort  of  way  that,  according  to  the  indruc- 
tioos,  was  to  deteroiine  the  voyage  for  Bengal. 
On  the  fecoixd  ground,  it  was  faid>  that  from  the 
plaintiflPs  own  witnefles,  th<:re  was  no  neccflicy  for 
going  to  Bengal 't  and  that  inttead  of  going  di- 
redlly  thither,  a  trading  voyage  had  been  made 
from  Pondicherryy  which  afforded  a  ftrong  pre- 
fumption  that  trading,  and  not  the  leak,  or  late* 
Qefs  of  the  feafon,  w^s  the  objedt  of  going  to  Ben* 
gal.    On  the  part  of  the  defence  alfo,  feveral  let- 
ters were  read  (written  by  the  owners  to  their  cor  • 
refpondents  who  had  got  the  policy  underwritten) 
\o  raife  a  prefumption  that  the  neceflity  of  going 
\o  Bengal^  was  merely  a  pretence  devifed  after 
the  capture  j  and  when  the  infured  began  to  ap- 
prehend that  the  words  of  the  policy  would  not 
cover  a  voyage  to  that  place.     This  is  the  fub-  Vide  ante. 
ftancc  of  the  evidence  given  in  this,  and  two  ^*  ^' 
pther  caufes  upon  the  fame  fhip,  though  not  on 
the  fame  policy:  in  addition  to  which  in  thepie- 
ient  cafe,  tli^  fecret  inftrudlions  given  to  Berard 
bad  been  more  attentively  perufed,  and  afforded 
ftronger  reafons  than  they  at  firft  feemed  to  do, 
that  the  voyage  to  Bengal  was  predetermined  be- 
fore the  departure  from  UOrient.    The  plaintiff's 
yritncfics  were  much  preffcd,  on  this  occafion,  to 
iay,  whether  the  latenefs  of  the  feafon. alone  was 
fuch  as,  iijdependent  of  the  l^ak,  would  have  die- 
termined  them  to  abandon  the  China  voyage  i 
Hnd  on  the  o^her  hand,  whether  the  leak,  inde- 
pendent of  the  other  reafon,  would,  in  their  opi- 
nion, have  rendered  it  neceffary  fo  to  do.     To 
this  they  faid,  they  could  not  give  a  certain  an- 
fwcri  for  that,  as  neither  of  the  ca(es  had  hap- 
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pencd,   they  had  not  cxcrcifcd  their  judgment 
upon  them. 

Lord  Mansfield  fummed  up  vciy  ftronglf 
againfl:  the  plaintiffs,  on  the  head  of  fraud. 
But,  independent  of  that  ground,  he  ftated  a  new 
point  againfl:  them,  namely,  that  if  neceffity 
were  admitted  to  have  been  the  fole  motive  for 
fubftituting  the  voyage  to  Bengal  in  the  place  of 
that  to  Cbina^  ft  ill  it  was  incumbent  on  the  injured 
to  have  purfued  that  voyage  of  nece^ty  direBlj^  in 
the  Jhorteft  and  moft  expeditious  manner ;  and  that 
the  delay  in  going  from  Pondicherry  to  Bengal^  and 
the  repeated  ft  dps  by  touching  at  different  places^  and 
trading  there ^  were  deviations,  and  not  within  the 
froteSlion  which  the  Juppojed  neceffity  afforded  to  the 
direS  voyage. 

Notwithftanding  this  direction,  the  jury  found 
a  verdift  for  the  plaintiff.  Upon  a  motion  for 
a  new  trial«  after  argument  at  the  bar,  the  opi- 
nion of  the  court  of  King's  Bench  was  deli- 
vered by 

Lord  Mansfield.^f  this  application  were  made 
upon  the  ground  of  impeaching  the  teftimony  of 
the  plaintlff'*s  witneffes,  whatever  my  private 
fentiments  might  be,  after  two  concurrent  ver* 
dids,  I  fbould  not  be  inclined  to  interpofe.  But, 
without  impeaching  the  evidence,  I  think  there 
ought  to  be  a  new  trial,  or  rather,  that  the  cafe 
has  been  ill  decided.  The  queftion  is,  whether, 
without  imputation  on  any  body,  circumftances 
have  not  happened  to  take  the  voyage  outof  the 
policy.  A  deviation  from  neCeffity  muft  be  juf- 
tiHed,  both  as  to  fubflance  and  manner.  Nothing 
more  muft  be  dote  than  what  the  neceffity  requires. 
The  true  obje(^ion  to  a  deviation  is  not  the  in- 
creafe  of  the  rifle.  If  that  were  fo,  it  would  only 
be  neceflary  to  give  an  additional  premium.  It 
is,  that  the  party  contrr.6king  has  voluntarily 
fubftituted  another  voyage  for  that  which  has 
been  infurcd.  If  the  voyage  to  Bengal  was  un- 
avoidable. 
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avoidable,  where  was  the  necedity  to  trade  ?  All 
the  ports  touched  at  were  out  of  the  dirtft  courfc  j 
and  fix  weeks  and  two  months  were  confumed, 
inftead  of  fix  days.  The  juftice  of  the  cafe  re- 
quired a  difierent  decifion.  The  rule  for  a  new 
trial  was  accordingly  made  abfolute.  The  caufe 
was  again  fet  down  for  trial;  but  the  plaintiffs, 
when  they  were  ready  to  be  called  on,  fubmitted 
to  the  opinion  of  the  court,  and  abandoned  their 
claim  againft  the  underwriters* 

fiut  though  an  a«5tual  deviation  from  the  voy- 
age infured  is  thus  fatal  to  the  contra6t  of  in- 
furance;  yet- a  deviation  merely  inteiided,  but 
never  carried  into  effcd,  is  confidered  as  no  de- 
viation, and  the  infurer  continues  liable.     This 
has  been  frequently  fo  decided.     Thus  in  tbeFoderr* 
cafe  of  an  infurance  from  Carolina  to  Ltjbon^  and  Wiimer. 
at  and  from  thence  to  5r(/?^/;  it  appeared,  that  *  ^^*' *  *49* 
the  captain  had  taken  in  fait,  which  he  was  to 
deliver  at  Falmouth ^  before  he  went  to  BriJiol\ 
but  the  ihip  was  taken  in  the  direct  road  to  both, 
and  before  (he  came  to  the  point,   where  fhe 
would  have  turned  ofi^  to  Falmouth.     It  was  held,  Ld.  Ch.  Juft. 
that  the  infurer  was  liable ;  for  it  is  but  an  inten--  I^e* 
tion  to  deviate^  and  that  was  held  not  fufficient  to 
difcharge  the  underwriter. 

In  the  cafe  of  Carter  v.  the  Riyyal  Exchange  2  Strz.  ii^g. 
AfiTurance  Company,  where  the  infurance  was 
from  Honduras  to  London,  and  a  confi^ment  to 
yfmfterdam:  z\oi%  happened  before  (he  came  to 
the  dividing  point  between  the  two  voyages,  for 
which  the  infurers  were  held  liable  to  pay. 

The  doflrine  laid  down  in  thcfe  cafes  has  fincc 
been  frequently  recognized  in  fubfequent  deci- 
fions,  and  particularly  by  Lord  Mansfield  in  the  Dougl.  346, 
cafe  of^hellujfon  v.  Fergujfony  which  will  be  fully 
reported  in  the  next  chapter.  The  infurance 
was  from  Guadaloupe  to  Havre ;  and"  one  of  the 
grounds  of  defence  was,  that  the  (hip  never  failed 
from  Guadaloupe  to  Havre,  but  on  a  voyage  from 
Cuadaloufe  to  Brejl.     Lord  Mansfield^  in  anfwer, 
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ftid,  '^  the  voyage  to  Breft  was,  at  moft,  but  an 
^[  intended  deviatioriy  not  carried  into  effedt/' 

If,  however,  it  can  be  nwde  appear  by  evi- 
dence, that  it   never  was   intended,    nor   came 
within    the   contemplation    of    the    parties,     to 
fail  upon  the  voyage  inlured ;    if  all  the  (hip's 
papers  and  docunrients  be  made  out  for  a  different 
place  from  thatdefcribed  in  the  policy,  the  in- 
I'urer  is  difcharged  from  all  degree  of  refponfi- 
bility,  even  though  the  lofs  fhould  happen  be- 
fore the  dividing  point  of  the  two  voyages.    This 
diilinftion  was  very  properly  taken  by  ihe  court 
of  Kitig's  Bench,  in  a  very  modern  cafe  :   and  by 
that  diftinftion  they  admitted  the  general  doc- 
trine, with  refpeft  to  the  intention  to  deviate,  in 
its  fulled  extent. 
Vy'ooldnclge        The  fliip  M(?//y  being  infurcd  *^at  and  from 
v;  Boydell.     "  Alarylatid  fo  CadiZy^  was  taken   in  Cbefapeak 
pougi:  i6.     Jiay^  in  the  way  to  iE»r^/>^.     Upon  this  the  in- 
furcd broo'ght  this  aftion  againft  the  defendant, 
qne  of  the  underwriters  on  the  policy.    The  trial 
came   oh*  at  Guildhall    before  Lord   Mansfield^ 
when  a  verdi6t  was  found  for  the  defendant.    A 
.  new  trial  being  moved  for,  the  material  fafts  of 
the  cafe  appeared  to  be  as  follows  :-^The  (hip 
was  cleared  from  Maryland  to  Falmouth,  and  a 
bond  given  that  all  the  enumerated  goods  (bould 
be  landed  in  Britain j  and  all  the  other  goods  in 
the  Britijh  dominions.    An  affidavit  of  the  owner 
ftated  that  the  veflel  was  bound  for  Falmouth. 
The  bills  of  lad  ins:  were,  ^^To  Falmouth  and  a 
*^  market:"    and  there  was  no  evidence  what- 
ever that  (he  wa6  deftined  for  Cadiz.     The  place 
where  (he  was  taken,  was  in  the  courfc  from 
Maryland  both  to  Cadiz  and  Falmouth,^  before  the 
dividing  point.     Many  circumftances  led  to  a 
fufpicion  that  (he  was,  in  truth,  neither  defigncd 
for  Falmouth  nor   Cadiz,   but  for  the  port  of 
Bofton,  to  fupply  the  American  army  5  but  there 
was  not  fufficient  direct  evidence  of  that  faft.— 
At  the  trial.  Lord  Mansfield  told  the  jury,  that  if 

they 
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they  thought  the  voyage  intended  was  to  Cadiz^ 
they  maft  find  for  the  plaintiff.  If,  on  the  con- 
trary, they  Ihould  think  there  was  no  defign  of 
going  to  Cadiz,  they  muft  find  for  the  defendant. 
It  alfo  appeared  in  evidence,  that  the  prenriiuip 
to  infure  ^  voyage  from  Maryland  to  Falmouth^ 
and  from  thence  to  Cadiz,  would  have  greatly 
exceeded  what  was  paid  in  this  cafe.  Upon 
the  nnotlon  for  a  new  trial  being  argued,  the 
counfcl  for  the  plaintiff  cited  the  two  cafes  above 
ftated  from  Slrange's  Reports. 

Lord  Mansfield. — The  policy,  on  the  face  of 
It,  is  from  Maryland  to  Cadiz,  and  therefore  pur- 
ports to  be  a  direft  voyage  to  Cadiz.  All  con- 
trafts  of  infurance  muft  be  founded  in  truth,  and 
the  policies  fraqied  accordingly.  When  the  in- 
fured  intends  a  deviation  from  the  diy*c«5t  voyage, 
it  is  always  provided  for,  and  the  indemnification 
adapted  to  it.  There  never  was  a  man  fo  foolifh 
as  to  intend  a  deviation  from  the  voyage  de- 
fcribed,  when  the  infivangc  is  niade,  bccaufc 
that  would  be  paying  without  an  indemnification* 
Deviations  from  the  voyage  infured  arifc  from 
gfter-thoughtsj  after- intereft,  after- temptation  i 
^nd  the  party,  who  aftually  deviates  from  the 
voyage  defcribed,  means  to  give  up  his  policy. 
But  a  deviation  merely  intended,  but  never  car- 
ried into  effedt,  is  as  no  deviation.  In  all  the 
cafes  of  that  fort,  the  terminus  a  quo,  and  ad  quern, 
were  certain,  and  the  fame.  Here,  was  the  voy- 
age ever  intended  for  Cadiz  ?  There  h  not  fuffir 
cicnt  evidence  of  the  defign  to  go  to  Bafton,  for 
the  court  to  gp  upon.  But  fome  of  the  papers 
fay  to  Falmouth  and  a  market :  fome  to  Falmouth 
only.  None  mention  Cadiz,  nor  was  there  any 
perfon  in  the  Ihip,  who  ever  Heard  of  any  inten- 
tion to  go  to  that  port.  A  market  is  not  fynoni- 
mous  to  Cadiz  5  that  expreffion  might  have  meant 
Naples,  Leghorn,  or  England.  No  man  upon  the 
inftruftions,  would  have  thought  of  getting  the 
policy  filled  up  to  Cadiz.  In  ftiort,  that  was  ne- 
ver 
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▼er  the  voyage  intended,  and  confequently  is  not 
what  the  underwriters  meant  to  infure. 

Mr.  Juftice  Buller.-^l  am  of  the  fame  opinion, 
I  believe  the  law  to  be  according  to  the  authori- 
ties mentioned  on  the  part  of  the  plaintiff;  but 
it  does  not  apply  here.  This  is  a  queftion  of 
faft.  There  cannot  be  a  deviation  from  that, 
which  never  exifted.  The  weight  of  the  evi- 
dence is,  that  the  voyage  was  never  deligned  fbr 
Cadiz.    • 

Mr.  Juftice  Wilks  and  Mr.  Juftice  jljbburjt 
concurring  in  the  opinion  delivered  by  Lord 
Mansfield  and  Mr.  Juftice  Buller^  the  rule  for  a 
new  trial  was  difcharged. 

From  the  propofition  juft  eftablifhed,  namely, 
that  a  mere  intention  to  deviate  will  not  vacate 
the  policy,  it  follows  as  an  immediate  confe- 
quence,  that  whatever  damage  is  fuftained  before 
afbual  deviation,  will  fall  upon  the  under- 
writers. 
Crceo  ▼.  Thus  it  was  held  by  Lord  Chief  Juftice  He^ty 

Young.  who  faid,  that  if  a  policy  of  infurance  be  made  to 
%lA^Kxym.  begin  from  the  departure  of  the  (hip  from  Eng^ 
i^lfc.  444.  ^^^^  until,  6fr.  and  after  the  departure  a  damage 
S.  C.         *   happens,  &r.  and  then  the  fliip  deviates  s  though 

the  policy  is  difcharged  from  the  time  of  the  de- 
viation, yet  for  the  damages  fuftained  before  the 
deviation,  the  infurers  ftiall  make  fatisfaftion  to 
the  infured. 
I>ou>.  758.  .  Subjcft  to  the  rules  already  advanced,  devia- 
tion or  not  is  a  queftion  of  fa<£b,  to  be  decided 
according  to  the  circumftances  of  the  cafe.    - 

In  cafes  of  deviation,  the  premium  is  not  to 
be  returned ;  becaufe  the  rilk  being  commenced, 
Vid?  Pol.      the  underwriter  is  entitled  to  retain  it  :   but  of 
^'  19*  this  more  will  be  faid  in  a  fubfequent  chapter. 


CHAP- 
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CHAPTER  THE  EIGHtEENTH. 

*  • 

Of  Non-Compliance  with  Warranties. 

IN  the  two  preceding  chapters  we  have  fecn  the 
cfFcft,  which  the  non-obfervanc^  of  implied 
condirfons  has  upon  the  contract  of  infurance : 
we  Ihall  now  proceed  to  conlider  the  nature  of 
warranties ;    their  various  kinds ;  and  how  far 
they  mud  be  complied  with  on  the    part   of 
the  infured,    in  order   to    render  the  contra£k 
binding    between   the  parties.     A  warranty  in  ^•'S**?' 
-a  polity  of  infurance  jb  a  condition  or  a  con-  l^J'^V 
tingency,  that  a  certain  thing  (hall  be  done,  of  p^  j^   ' '* 
happen^  and  unlefs  that  is  performed,  there  is  no 
valid  contract.      It  is  perfedly  immaterial  for 
what  view  the  warranty  is  introduced  s  or  whether 
the  party  had  any  view  at  all :  but  being  once 
inferted,  it  becorqes  a  binding  condition  on  the 
infured ;  and  unlefs  he  can  ihew  that  he  has  lite- 
rally fulfilled  it,  or  that  it  was  performed,  the 
contract  is  the  fame,  as  if  it  had  never  elided. 
We  have  already  feen  that  the  breach  of  an  im-  Chap.  i6,s7« 
plied  condition  is  fufiicient  to  avoid  the  policy  i 
a  fortiori  therefore,  the  efFcft  mnft  be  the  fame, 
where  the  condition  is  exprefs^  and  not  liable  to 
mifreprefentation  or  error,    becaufe  it  makes  a 
part  of  the  written  contra^.     To  fay  that  the  un- 
derwriter fhould  anfwer  for  a  lofs,  notwithiland- 
ing  the  other  party  has  failed  in  his  engagements, 
would  be  to  make  a  different  rule  in  this  fpecies 
of  contraft,    from  that  which  fubfifts  in  every 
other ;  although  this  of  all  other  contracts  de- 
pends moft  upon  the  ftrifteft  attention  to  the 
purefl  rules  of  equity  and  good  faith.     Indeed 
.the  obligation  to  a  l\ri6t  performance  of  all  pro- 
mifes  and  conditions  in  every  fpecies  of  contratft, 
may  be  deducedj  as  has  been  truly  obferved  by 

an 
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an  elegant  moral  writer,  from  the  neceffity  of 
fuch  a  conduft  to  the  well-being,  or  the  exiftence 
of  human  focictjr* 

We  have  faid  that  a  warranty  muft  be  ftriftly 
and  literally  performed;  aad  therefore  whether 
the  thing,  warranted  to  be  done,  be  or  be  not 
cffential  to  the  fecurity  of  the  fhip ;  or  whether 
the  lofs  do  or  do  not  happen,  on  account  of  the 
breach  of  the  warranty,  ftill  the  infured  has  no 
remedy:  becaufc  he  himfelf  has  not  performed 
bis  part  of  the  contradlji  and  if  he  did  not  mean  to 
perform,  he  ought  not  to  have  bound  himfelf  by 
luch  a  condition.      And  though  the  condition 
broken  be  not  perhaps  a  material  one,  yet  the 
juftice  of  the  law  is.  evident  from  this  confidcra- 
tion :  that  it  is  abfolutely  neceffary  to  have  one 
rule  of  decifion ;  and  that  it  is  much  better  ta 
fay>  that  warranties  (hall  in  all  cafes  be  ftriftly 
complied  with,  than  to  leave  it  in  the  bread  of  % 
judge  or  jury  to  fay,  that  in  one  cafe  it  fhallj  and 
in  another  it  ftiall  not.     The  very  meaning  of  ^ 
warranty  is  to  preclude  all  enquiries  into  the  ma- 
teriality, or  ihtfubfianthl  perfdrmancc  of  it :  and 
although  fometimes  partial  inconveniencies  may 
arifc  from  fuch  a  rule;  yet  upon  the  whole,  it 
will  certainly  produce   publick  falutary  cff'efts. 
The  infured  is  bound  not  to  draw  the  underwriter 
into  error,  by  falfe  declarations  relpedting  thofe 
things,-  about  which  the  contraft  is  made.    Debit 
frajlare  rem  ha  ejfe  ut  affirmavit. 

This  being  the  cafe,  it  follows  as  a  ncceflary 
confequence,  that  it  is  very  immaterial  to  what 
caufe  the  non-compliance  is  to  be  attributed; 
for  if  the  faft  be,  that  the  warranty  was  not  com- 
plied with,  though  perhaps  for  the  beft  reafons, 
the  policy  has  no  effeft.  The  contmgency  has 
not  happened  j  and  therefore  the  party  intcreftcd 
has  a  right  to  fay,  that  there  is  no  contradt  be- 
tween them.  Upon  this  account  it  is,  that  if  a 
(hip  be  warranted  to  fail  on  or  before  the  ift  of 
4^Z^fl^  and  Ihc  be  prevented  by  any  accident 

from 
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from  failing  till  the  !?d  o(Auguft^  as  by  tire  fud- 
den  want  of  any  n^ccflary  repair,  or  by  the  ap- 
pcaraiKre  of  an  enemy  at  the  month  of  the  port, 
the  captain  would  do  right  not  to  fail ;  but  there 
^would  be  an  end  of  the  policy.  j 

In  this  llrid  and  literal  compliiince  with  th^  ] 

tefms  of  a  warranty  confifts  the  difference  be-  \ 

tween  a  warranty  and  a  reprefentation.  I 

Of  this  diftinftion  fomcthing  was  faid  in  a  pre-  vide  ante  I 

•ceding  chapter :  it  rs  fofficrcnt  now  to  obferve,  c.  10. 
that  a  warranty,  as  part  of  the  agreement,  and  a 
condition  on  which  it  was  made,  muft  h^ftriSlly 
complied  with ;   whereas  a  reprefentation  need  Pawfon  r. 
only  be  performed  in  fubjlance.     In  a  warranty,  Watfon. 
the  perfon  making  it  takes  the  rifle  of  its  truth  or  ^°*T'  787- 
f<i](hood  upon  himfelf:    in  a  reprefentation,    if 
the  infur-cd  aflcrt  that  to  be  true,  which  he  either 
knows  to  be  falfe,  or  about  which  he  knows  no- 
thing, the  policy  is  void  on  account  of  fraud. 
But  a  reprefentation,  made  without  fraud,  if  not 
falfe  in   a  material  point,    or   if  it  be  Jubftan- 
tially,  though  not  literally  fulfilled,  does  not  vi- 
tiate the  policy. 

Bwt  as  reprefentations  were  very  often  made  in 
writing,  by  way  of  inftruftions  for  efFefting  a 
|K)licy,  it  became  neceflTary  to  fpecify  what  writ- 
ten declarations  fhould  be  deemed  warranties,  and 
what  reprefentations.  It  was,  therefore,  byfeve- 
ral  decifions  of  the  courts,  held  to  be  law,  that 
in  order  to  make  written  inftruftions  valid  and 
•binding  as  a  warranty,  they  mult  appear  on  the 
face  of  the  inftrument  itfelf,  by  which  the  con- 
trafl:  of  inftirance  is  effefted. 

This  was  declared  by  Lord  Mansfield  in  a  very  Pawfon  t. 
p.irticular  mannfi*  in  anfwer  to  a  queltion  put  to  Watfon. 
him  by  Mr.  Davenport  at  the  defire  of  the  under-  Cowper  790. 
writers,  after  he  had  delivepedi^e  opinion  of  the 
^outt  tipon  4  queftiomon  a  reprefentation. 

£vcn  though  a  written  paper  be  wrapt  up  in 

Jhe  policy,  when  it  is  brought  to  the  underwriters 

to  fubfcribc,  and  (hewn  to  them  at  that  time  :  or 

;  even 


J 
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even  though  it  be  wafered  to  the  pcticy,  at  tfte 
time  of  fubfcnbing ;  ftill  it  is  not  in  either  tale  a 
warranty,  or  to  be  confidered  as  part  of  the  po- 
licy itfelf,  but  'only  as  a  repreientation.  Both 
thefe  inftances  have  occurred  in  caufes  before 
Lord  Mansfield. 
Pawfoov.  In  an  a£tion  on  a  policy  of  infurance,   the 

Bamcvelt.  counfel  for  the  defendant  oflfered  to  produife^wit- 
at  Gttildh.  neffcs  to  prove,  that  a  written  memorandum  in- 
1779'  ^'  clofed  was  always  confidered  as  part  of  the  po- 
Doug.p.  12.  licy.  But  Lord  Mansfield  faid^  it  was  a  mere 
k  the  notes,   oucftion  of  law,   and  would  not  hear  the  evi« 

dence;  but  decided,  that  a  written  paper  did 
not  become  a  (trifb  warranty,  by  being  folded  up 
in  the  policy. 
BIze  V.  Flet*  In  the  Other  cafe  it  appeared,  that  at  the  ti(ne 
*^5|*^r»  *^  when  the  infurers  underwrote  the  policy,  a  flip  of 
Vac.  I77Q.  P^P^''  ^^  wafered  to  it,  defcribing  the  ftate  of 
Doug.  p.  12.  ^c  ^ip  ^  to  repairs  and  ftrength,  and  alfb  men- 
in  the  notes,    tioning  feveral  particulars  of  her  intended  voyage, 

which  particulars,  in  the  event,  had  not  been 
complied  with.  Lord  Mansfield  ruled,  that  this 
was  only  a  reprefentation ;  and  if  the  jury  (hould 
think  there  was  no  fraud  intended,  and  that  the 
variance  between  the  intended  voyage,  as  de- 
fcribed  in  the  flip  of  paper,  and  the  adual  voy- 
age as  performed,  did  not  tend  to  increafe  the 
rifle  to  the  underwriters,  he  direded  them  to 
find  for  the  plaintiff^  which  they  accordingly 
did. 
Doug.  271.        This  verdift  was  afterwards   fet   aflde  upon 

another  ground. 

It  being  th«s  fettled,  that  a  warranty  muft  ap- 
pear on  the  face  of  the  inftrument,  it  Rill  became 
a  queftion,  whether  a  warranty,  .written  in  the 
ipargin  of  the  policy,  was  to  be  confidered  equal- 
ly binding,  and  fubjeft  to  the  fame  ftrid  rule  of 
conilt*u£bion,  asif  infertedin  the  body  of  the  po- 
licy itfelf.  This  point  came  under  the  confidera- 
tion  of  the  court  in  the  cafe  of  Bean  and  Stupart, 
in  which  the  material  quefiion  was,  whether,  fup- 

pofing 
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pofing  it  to  be  a  warranty,  boys  were  included  un<* 
der  the  word  Jeamen.  That  cafe,  as  far  as  it  is 
material  to  our  prefept  enquiry,  was  as  follows : 

Theplaintiflfmfuredthe  (hip  called  the  Mar*  Beanr^Sto. 
tha^  at  and  from  London  to  New  Tork ;  the  voy*  part, 
age  to' commence  from  a  day  fpeciBed;  and  in  ^^^^  »©• 
the  margin  of  the  policy  were  written  thefe  words, 
"  Eight  nine  pounders  with  clofe  quarters,   fix 
'^  fix  pounders  on  her  upper  decks ;  thirty  fea- 
**  nien  befides  paflengers/* 

Upon  a  motion  for  a  new  trial  in  this  caff. 
Lord  Mansfield  faid,  there  is  no  doubt  but  that 
this  is  a  warranty.  It*s  being  written  on  the  mar- 
gin makes  no  difference.  Being  a  warranty^ 
there  is  no  doubt  but  that  the  underwriters  would 
not  be  liable  if  it  were  not  complied  with  i  be- 
caufe  it  is  a  condition  on  which  the  contrad  is 
founded. 

In  an  action  on  a  policy  of  infurance,  it  ap-  fLtnyxm  t. 
peared    that  the  following  words  were  written  Berthon.  * 
tranfverfly  on  the  margin  of  the  policy :  "  In  Mich.  Vac. 
"  port  20th  July,  1776."     In  faft,  the  fiiip'had  1779- 
failed  the  1 8th  of  July.    The  qucRion  was,  whe-  3^^    * '" 
ther  this  marginal  note  was  a  warranty  or  a  reprc* 
ientation. 

Lord  Mansfiildy  The  queftion  is,  whether  the 
Ibip's  being  in  port  on  the  aoth  is  part  of  the  con- 
dition of  the  inftrument.  When  it  is  on  the  face 
of  theinltrumeotitisapartof  thepolicy;  fotl^at 
here,  if  rhe  (hip  was  not  in  port,  it  is  no  contra^. 
As  to  its  being  only  in  the  margin,  thr.t  makes  no 
difference  \  it  is  all  part  of  the  contrail  when  it 
is  i^nce  figned.  And  though  the  difference  of  two 
days  may  not  make  any  material  diflrerence  in  the 
ride,  yet,  as  the  condition  has  not  been  complied 
with,  the  underwriter  is  not  liable. 

The  propriety  of  thefe  decifions  has  never  been 
queftioned,  and  the  rule  has  been  conftantly  and 
tacitly  acquiefced  in  from  the  time  in  which  thefe 
cafes  were  determined  till  the  year  1786,  when, 
notwithftandiog  the  uniformity  of  the  determina- 
2  tions 
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tions  upon  th«  fubjc^t,  it  ohcc  rtiorc  became  an 
objcft  pf  difcuflTjon. 
De  Hahn  v.  '  ^^  camc  before  the  court  upon  a  fpecial  vcrd id  j 
Hartley.  It  was  an  aftion  of  aflumpfit  brought  by  the  plain- 
Term  Rep.  tifF(an  underwriter)  againft  the  defendant^  to 
a6^Geo"  recover  back  the  amount  of  a  lofs  which  he  had 
p^  J.-/  ^'     paid  upon  a  policy  of  infurance.     The  defendant 

pleaded  the  general  iffue.  The  caufe  camc  on  to 
be  tried  before  Mr.  Juftice  Bulkr,  at  Guildbdlly 
when  the  jury  found  a  Ipecial  verdift,  ftating: 

That  the  defendant,  on  the  14th  oijune  1779, 
gave  to  his  infurance  broker  inftruftions  iawrit- 
in<?,  to  caufe  an  infurance  to  be  made  on  a  certain 
reflel,  called  the  Juno.     (Then  the  indrudtions 
are  fet  out  in  the  verdift,  figned  by  the  de^ndant.) 
The  verdift  then  ftates,  that  the  broker,  in   con- 
ftquence  of  fuch  inftruftions,  on  the  faid  14th  of 
June  1779,  did  caufe  a  policy  of  infurance  to  be 
made  on  the  Juno,  upon  goods  and  merchandizes 
laden  on  board,  and  alfo  on  the  (hip,  at  and  from 
Africa^  to  her  port  or  ports  of  difcharge  in  the 
Britijh  Wtfi  Indies^  at  and  after  the  rate  of  15/. 
fer  cent. '   The  verdrft,  after  reciting  two  me- 
morandums,   not  material,    then  proceeded    to 
ftate,  that  in  the  margin  4jf  the  /aid  policy  were 
written  the  words  ^d figures  foUowing  \  **  Sailed 
**  from  Liverpool  with   1 4  fix  pounders,  fwi vels, 
*^  fmall  arms,  and  ^o  bands  or  upwards  i  copper- 
"  fheathed.*'     That  the  plaintiff  underwrote  the 
policy  for  200/.  at  a  premium  of  3 1  /.  10  j.    That 
the  Juno  failed  from  Liverpool  on  the  13th  trf" 
OSlober  1778,  having  then  only  46  bands  on  board 
ber,    and   arrived  at  Beaumaris,  ip  the   Ifle  of 
jinglefeay  in  fix  hours  after  her  failing  from  Uver^ 
pool,  with  the  pilpt  from  Lii^erpool  on  board  her, 
who  did  pilot  ner  to  Beaumaris,  on  her  faid  voyage  1 
a!nd  that  at  Beaumaris  the  Juno  took  in  fix  hands 
more,  and  then  had,  and  during  the  faid  voyage, . 
until  the  capture  thereof,  continued  to  have  52 
bands  on  board  her.     That  the  faid  Ihip  in  the 
voyage  from  Liverpool  to  Beaumarisy  until  and 
3  .'  ~  .when 
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\9hcn  fhe  took  in  the  faid  fix  additional  hands^  wa^ 
equally  fafcj  as  if  (he  had  had  56  hands  on  board 
her  for  that  part  of  the  voyage.  The  verdift  then 
ftateS)  that  the  defendant  was  interefted^  and  that 
the  Ihip  was  captured  :  that  on  receiving  an  ac-» 
count  of  the  lofs  of  the  veflel,  the  plaintifFpaid  to 
the  defendant  the  fum  of  200/.  not  having  then 
had  any  notice  that  the  faid  (hip  had  only  46  hands 
on  board  her  when  (he  failed  from  Liverpool. 

For  the  defendant  it  ^as  faid,  that  this  repre- 
fentation  had  no  relation  to  the  voyage  infured; 
for  that  was  at  and  from  Africay  Scd.  whereas  thijs 
is  merely  an  account  of  the  ftace  of  the  (hip  at 
LiverpooL 

Lord  Mansfield.  There  is  a  material  diftindion 
between  a  warranty  and  a  reprcfentation.  Arepre- 
fehtation  may  be  equitably  ^liAjubftantially  anfwcr- 
ed :  but  a  warranty  mull  beJtriSlly  complied  with* 
Suppofing  a  warranty  to  fail  on  the  i(t  of  Auguft^ 
and  the  fhipdid  not  fail  till  the  ad^  the  warranty 
would  not  be  complied  with.  A  warranty  in  a 
policy  of  infurance,  is  a  condition  or  a  contin- 
gcncy,  and  unlefs  chat  is  performed^  there  is  no 
contraft.  It  is  perfcftly  immaterial,  for  whac 
purpofe  a  warranty  is  introduced;  but  being  in-, 
fcrted^  the  contract  does  not  exift  unlefs  it  is 
literally  complied  with.  Now  in  the  prefent 
cafe,  the  condition  was,  the  failing  of  the  (hip 
with  a  certain  numbijr  of  men,  which  not  being 
complied  with,  the  policy  is  of  no  effeft. 

Mr.  Juftice  AJhburft.  The  very  meanina;  of  a 
warranty  is,  to  preclude  all  queftions  whetner  i( 
has  heen  Jubjlantially  complied  with  1  it  muft  be 
literally  fo. 

Mr.  Juftice  Buller.  It  is  impo(rible  to  divide 
the  words  written  in  the  margin,  in  the  manner 
which  has  bten  attempted  at  the  bar ;  that  that 
part  which  relates  to  the  copper  (heathing  (houl(| 
be  a  warranty,  and  not  the  remaining  part.  Bu|; 
^  the  whole  forms  one  entire  contra6l>  and  muft  b^ 
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complied  with  throughout.     Judgment  for  the 
*   plaintiff. 

Having  ftated  thdfe  rules,  which  apply  to  war- 
ranties in  general,  it  will  now  be  proper  to  con- 
fider  the  feveral  kinds  of  warranties,  and  thbfe 
principles  which  arc  peculiar  to  each  fpecies,  con- 
firmed by  decilions  of  the  courts.'  It  would  be 
endlefs  to  enumerate  the  various  warranties  that 
arc  to  be  found  in  policies  i  becaufc  they  ftfuft* 
frequently,  and  for  the  moll  part,  do  dicptrid  up-i 
on  the  particular  circumftances  of  each  cafe;  Rich 
as  the  number  of  men,  of  guns,  being  copper 
Iheathed,  &c.  But  thofe  which  moft  ffcqucntlv 
occur  in  our  books  of  reports,  and  upon  whicn 
the  greateft  queftions  have  arifen,  may  be  reduced 
to  three  claffes :  Warranty  as  to  the  time  of 
faillingi  wiarranty  as  to  convoy  j  and  Warranty 
of  neutrality.'  Of  each  of  thefc  we  Jhall  treat; 
obferving,  'in  the  firft  place,  that  thofc  rule* 
which  are  applicable  to  warranty  in  general,  muft 
neccffarily  alfo  apply  to  each  of  thefe  individual- 
ly. •  *  ' 
Roccus,  Not.       jft^    j^s  to  the  time  of  failing.     In  moft  voy- 

^  *  ^gcs,  the  time  at  which  they  are  to  commence  is 

a  m*aterial  circumftance ;  becaufc  in  every  coun- 
try there  are  Ibme  feafons  when  navigation  is  much 
more  dangerpus  than  at  others,  owing  to  periodi- 
cal winds,  monfoons,  and  various  other  caufes. 
Kenyoa  v»      Indeed,  we  have  feen,  that  a  man  having  once 
Bcrthen.        warranted  to  fail  on  a  particular  day,  whether  th'c 
Supra.  yifk  be,  in   fad,  materially  altered  of  not  by  a 

breach  of  that  warranty,  the  underwriter  is  no 
longer  anfwcrablc.  But  this  ftrift  adherence  to 
the  very  day  fpecified,  muft  have  arifen  from 
the  principles  juft  ftated :  for  if  a  latitude  of  one 
day  were  given,  why  not  extend  it  farther  ?  It 
has  therefore  been  held,  that  when  a  (hip  has  been 
warranted  to  fail  oaa  particular  day,  though  the 
fliip~be  delayed  for  the  beft  and  wlfeft  reafons,  or 
even  thoi%h  ftxc  be  detained  by  force  j  the  v^ait-  , 
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ftnty  has  not  been  complied  with,  and  the  infurcr 
is  difcharged  from  his  contraA. 

Thus,  in  an  a&ion  on  a  policy  of  infurance,  Here  v. 
upon  a  motion  to  fet  afidc  the  verdidt  which  had  Whitmore. 
been  giv^n  for  the  plaintiff,  the  c^fe  appeared  to  ^°^^P'  784- 
be  this*  The  declaration  ftated,  that  a  policy 
was  made  on  the  Ihip  New  fVeftmorlandy  at  and 
froto  Jamaica  to  I^naon,  warranted  to  Jail  on  or 
before  the  ihtb  of  July  1776,  free  fronci  capture, 
and  free  from  all  rcftraints  and  detainments  of 
king/s,  princes,  and  people  of  what  nation,  con- 
dition, or  quality  foever.  It  further  ftated,  that 
the  faid  (hip  was  preparing  and  ready  to  fail,  and 
would  have  failed  on  the  25th  oijuly,  on  her  in- 
tended yoyage,  iffi>e  had  not  been  r^Jirained  by  the 
frder  and  command  of  Sir  Bafil  Keith,  the  then  go^ 
VtTfiQf  of  Jamaica,  9X\d  detained  beyond  the  day :  that 
fre  afterwards  failed  and  was  captured.  For  the 
pluntiff  it  was  faid,  that  the  ufual  claufe  againil; 
die  detentKHi  of  rulers  and  princes  being  infertcd 
in  this  policy,  the  embargo,  by  which  the  fliip 
^as  prey^n(ed  from  failing  on  the  day  mentioned 
in  the  warranty,  came  exprefsly  within  the  mean- 
ing of  it,  ^d  therefore  cxcufed  the  delay. 

On  the  otiicr  hand  it  was  faid,  that  the  lofs'  of 
the  fliip  co^ld  in  nopoflible  refpeft  be  conneftcd 
vith  the  eiiobargo.  That  the  warranty  was^^- 
^ve  and  expre/s ;  that  the  Ihip  fhould  depart  on  or 
•before  t;hc  day  appointed,  and  therefore  muft  he 
4Domplied  with.  Of  this  opinion  was  the  court  j 
«id  accordingly  the  rule  to  fet  afide  the  verdift 
for  the  plaintiff,  and  to  enter  anonfuit  was  made 
i*)folute. 

But  theneceffityof  apufidual  adherence  to  the 
day  on  which  the  (hip  is  warranted  to  fail  by  the 
policy,  is  not  peculiar  to  the  law  of  England ;  for 
^c  find  that  foreign  writers  declare,  that  t\\e  fame 
'uic  is  univerfaUy  adopted.  If,  fay  they,  the  RoccusNot, 
Owner  of  the  fliip  or  goods  has  faid  in  the  policy,  3^- 
that  he  will  be  ready  to  fail  at  a. particular  time, 
?X,  which,  perhaps,  the  navigation  may  be  lefs 
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dangerous ;  and  on  this  account  the  iniurcr  is 
more  eaHly  induced  to  underwrite  the  policy r 
and  he  afterwards  delay  the  time  of  failings  and 
the  (hip  and  goods  perifh^  the  underwriter  is  noc 
bound,  for  he  who  negle£(s  to  depart  ac  the 
appointed  time,  mud,  ithe  fail  at  a  fubfequent 
period,  do  it  entirely  at  his  own  rifk.     {a) 

If  the  warranty  be  to  fail  after  a  fpecific  day, 
and  the  fhip  fail  before,  the  policy  is  equally 
avoided  as  in  the  former  cafe ;  becaufe  the  terms 
of  the  warranty  are  as  much  departed  from  in  tbe 
one  cafe  as  in  the  other. 

On  the  %t\\  oi  December  1777,  a  policy  was  un- 
derwritten by  the  defendant  on  goods  in  a  FrenA 
ftip,  Le  Comte  de  ^rehon^  "  at  and  from  MarA* 
nico  to  Havre  de  Grace^  with  liberty  to  touch  it 
Guadaloupe  \  ^warranted  to  fail  after  tbe  i  ttb  «/ 
January^  and  on  or  before  the  firft  of  Jtup^ 
1 778/'  The  infurance  was  made  by  the  plain- 
tiff on  account  of  Jacques  Hortehupe  znd  Lms 
Delamare,  of  Havre  de  Grace,  owners  of  the  (hip 
and  cargo ;  at  which  time  it  was  not  known  whe- 
ther flie  would  load  at  Martinico  or  Guadalmtpe^ 
they  having  goods  to  come  from  both  placesi 
the  policy  was  therefore  intended  to  cover  thcriik 
from  both,  or  either  of  them.  The  Ihip,  havhig 
finifhed  her* outward  voyage  at  Martinico,  Jm^ 
from  thence  on  the  6tb  of  November  1777,  for  Cuai 
loupe,  where  (he  took  in  her  whole  loading,  wit 
returning  to  Afor//»/V^,  which  the  captain  inte 
to  do,  had  he  not  got  a  complete  cargo  at  Gusda^ 
loupe  5  from  whence  (he  failed  on  the  26th  ofjwd^ 
1778,  and  was  taken  on  the  3d  of  September*  T 
plaintiff  demanded  payment  of  the  lofs  from  the 
underwriters,  which  being  refufed,  he  brought 


€t 


tt 


<C 


<C 


{a)     Roccus,  in   this  paflkge,  quotes  the  work  of 
tern  a,   npon  infurances,  who,  he  obfervcs,   txclamat 
tnagiftros  ndvitm^  et  nantaSg  fuaiufo  ditincniur  in  fori  m  a 
iulh,  «V€lduiccdin9  vinU 
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afbions  againfl  them  for  the  recovery  thereof. 
This  caufe  came  on  to  be  tried  at  Guildhall, '  be- 
fore Mr.  Jufticc  Buller,  when  the  defendant's  ob- 
jeftions  were,  that,  according  to  the  words  of 
the  policy,  the  voyage  was  to  commence  from 
Martinico,  and  not  from  Guadaloupe  \  and  that  the 
warranty  of  the  time  of  failing  was  not  complied 
with,  the  Jhip  having  /ailed  from  Martinico  before 
the  \2tb  of  January  »778>  to  wit,  on  the  6th  of 
November  1777.  The  jury,  under  the  dire(5fcion 
of  the  learned  judge,  were  of  that  opinion,  and 
accordingly  found  a  verdi<ft  for  the  defend^tnt. 

But  when  a  ihip  is  warranted  to  fail  on  or  be- 
fore a  particular  day,  if  Ihe  fail  from  hen  port  of 
loading,  with  all  her  cargo  and  clearances  on  boardy 
to  the  ufual  place  of  rendezvous  at  another  part 
of  the*  fame  ifland,  merely  for  the  fake  of  join- 
ing convoy,  it  is  a  compliance  with  the  warranty, 
though  fhe  be  afterwards  detained  there  by  an  . 
embargo  beyond  the  day.    The  ground  is,  that  Cowp,6c3ij|^ 
l^hcn  a  fliip  leaves  her  port  of  loading,  when  flie 
has  a  full  and  complete  cargo  on  board,  and  has 
no  other  obje6i  in  view  but  the  fafcft  mode  of 
failing  to  her  port  of  delivery,  her  voyage  mud 
be  faid  to  commence  from  her  departure  from 
that  port.     If,  indeed,  her  cafgo  was  not  com- 
plete, it  would  not  have  been  a  commencement 
of  the  vovage.     It  is  true,  in  the  cafe  about  to 
^  reported.  Lord  Mansfield  was  of  a  different 
opinion,  at  the  trial ;  and  it  certainly  was  a  cafe 
of  confiderable  difficulty :    but  when  it  came 
again  before  the  court.  It  underwent  a  great  deal 
of  difcuflion,  and  after  long  and  mature  delibe- 
ration of  all  the  judges,  his  lordlhip  candidly 
acknowledged    that    his    former    decifion    was 
wrong;  and  upon  a  fubfequent  occafion,  he  de- 
clared he.  was  completely  convinced,   that  the 
voyage  commenced  from  the  port  of  loading. 
As  that  is  the  leading  cafe  upon  thjs  fubj eft,  it 
tt  here  reported  at  length. 

B  b  3  This 


574  OF    NON-COMPLIANCE 

feond  V.  'j'hJs  y^Q5  an  aftion  on  a  policy  of  infwancc 

Cow'  6oi     ^P^"   ^'^^  ^^P  CVzp^?/  in  the  iV'e^J  India  trade,  loft 

or  not  loft,  at  and  from  Jam<iica  to  London;  war- 
ranted  to  have  failed  on  or  before  the  \fi  6f  Auguft 
1776.     The  policy  was  effcftcd  on  the  20th  of 
Auguji  1776,   at  a  premiunn  of  15  guineas  fer 
cent,  to  return  5  per  cent,  if  the  fhip  departed  with 
convoy;  and  %  pet^  cent,  if  with  convoy  for  the 
voyage,  and  arrived  hie.     At  the  trial,  there  wa^ 
no  controverfy  about  the"  faflsj   and  they  arc 
fhortly  thefc  :  the  fhip  was  completely  laden  for 
her  voyage  to  England^  at  St.  Anne's  in  Jamaicui 
and  failed  from  St.  AnneV  Bay,  on  the  aOtb  cf 
July/<?r  Blucficlds,  in  order  to  pin  the  convoy  tbere^ 
Bluefields  being  the  gejieral  place  of  rendczvon* 
for  convoy  on  the  Jamaica  flation,  like  Spitbeai 
in  England y  and  where  a  convoy  then  lay,  whidh 
t7a3  expefted  to  fail  for  Englazd  tvtrf  day :  but 
the  greater  part  of  tht  way  from  St.  Afntc\  to 
Bluefieldsy  is  out  of  the  dirc^  courfe  of  the  voy- 
age fronn  St.  Ame's  to  England.     That  flic  ar- 
.    Twcd  off  Bluef elds  on  the  28th  or  2gth  of  Jufyt 
whete  (he  was  imnnediately  flopped  by  an  embar- 
go laid  on  all  veflels  being  in  any  part  of  Jm* 
n:aica,  and  was  detained  there  till  the  6th  of  jftr- 
g.'(/ly  when  flie  failed  with  the  convoy  for  England, 
but  afterwards,  being  feparated  in  the  paflTage, 
Avas    taken   by   an  American   privateer.       Upon 
thefe  facts  the  jury  found  a  verdict  for  the  de- 
fendant.    VVhen  this  cafe  was  firfl  argued  at  the 
bar,  two  points  were  relied  upon  for  the  defen- 
dant, in  fupporc  of  the  verdift,  which  the  jury 
had  given  in  his  favour:   ift.  That  the  depar- 
ture from  St.  J/tne'Sf  was  not  a  departure  from 
Jamaica^   within   the   meaning    of   this   policy. 
ftd.  If  it  were,  that  the  going  to  Blaefields  was  1 
deviation.     Upon  the  firft  argument.  Lord  Mans* 
field  faid  :  One  point  now  flarted  is  entirely  new: 
that  fuppofmg  the  voyage  to  have  begun  from 
St.  Anne'Sy  the  going  to  Bluefields  (which,  it  is  ad- 
mitted on  all  hands,  was  out  of  the  courfe  of  the 

voyage) 
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yoyagc)  though  for  thcpurpofc  of  convoy  only, 

.fhall  be  confidered  as  a  deviation.     In  anfwer,  it 

bas  been  faid  by  the  coiinfel  for  the  plaintiff,  that 

there    are  cafes  in  which  the  contrary  has  been 

held :  but  they  are  not  cited.  I  could  wifti  therefore  Vide  the  pre. 

that  thefc  cafes  might  be  particularly  looked  in-  ceding  chap* 

to,    and   this  ground   mentioned  again.     It  is  a  ^^'^^ 

very  inatenal  point:  but  widely  different  from  a 

warranty  to  depart  on  a  particular  day,  which  is 

a  condition  precedent  that  admits  of  no  lati* 

tude. 

The  fecond  point  was  again  argued  ;  and  then 
phe  judges  fcverally  mentioned  their  ideas  upon 
^he  fubjeft,  without  coming  at  that  time  to  any 

decifion* 

Lord  Mansfield.—!  am  extremely  glad  this  mo- 
tion has  been  made  5  the  caufe  came  on  at  GuUd-^ 
pally  by  the  candour  of  the  parties  in  the  Tairell 
.manner.     But  I  had  no  intimation  of  it's  being  a 
caufe  of  confequence  till  after  the  verdift;  when 
I    was  informed   ioo,oco/.  depended  upon  it. 
The   queftion  was  fairly  tried,  and  the  cafe  has 
been   very  well  argued  on  both  fides.     I  have 
thought  much  of  it  fince  the  trial.     Some  things 
are   clear,  and  ■  there  are  others,  which  require 
confideration.     The  policy  was  made  on  the  2Cth 
o^  Auguft  1776,  upon  the  contingency  of  a  faft, 
which  muft  have  cxifted  one  way  or  the  other  at 
the  time  the  policy  was  underwritten.     That  con- 
tingency was,  that  the  (hip  fliould  have  failed  on 
or  before  the  iH  o(  Augufi :  confequendy  it  muft 
have  taken  place  or  not  upon  the  2Gth  of  that 
month.     The  port,  from  whence  the  (hip  was  to 
be  in  fared,  was,  if  I  may  ufe  the  expreflion,  the 
whole  ifland  of  Jamaica  :  but  from  which  of  the 
.ports  the  ihip  would  fail,  neither  party  knew: 
therefore   they  have  ufed  the  words,  ^'  at  and 
,  "  from  Jamaica  /'  by  force  of  which,  Ihe  certain- 
ly was  prpteftcd  in  going  from  port  to  port,  and 
.  till  fhe  failed.     It  follows,  that  the  word  failed  in 
th^  warranty^  muft  mean  that  fhe  ha4  failed  on  Vtr 

B  b  4  homeward 
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homeward  hound  voyage.  The  queftion  then  is  a 
matter  of  fa6t ;  and  one  that  admits  of  no  lati* 
tude»  no  equity  of  con(tru6fcion,  or  excufe.  Had 
Ihe  or  had  (he  not  failed  oa  or  before  that  d^y  ? 
That   is  the  queftion.     No  matter  what  cau/e 

J)reventcd  hrr ;  if  the  faft  is,  that  (he  had  not 
ailed,  though  (he  ftaid  behind  for  the  beft  rea^ 
fons,  the  policy  was  void :  the  contingency  bad 
not  happened;  and  the  party  interefted  had  a 
right  to  fay,  there  was  no  contr^ft  between  them, 
Therefpre  what  was  faid  irt  argument  is  very 
,  true :  if  flie  had  been  prevented  by  any  accident 

from  failing  till  the  2d  of  Augufi^  as  by  thcfuddcn 
want  of  any  neceflary  repair,  or  if  an  enemy  had 
been  at  the  mouth  of  the  port  j  the  captain  would 
have  done  very  right  not  to  fail,  but  there  would 
have  been  an  end  of  the  policy.     It  is  very  dif- 
ferent from  the  cafes  where  a  voyage  has  been 
begun  :  thcr«  the  ufage  of  the  voyage  may  juf- 
tifv  going  a  little  out  of  the  direft  courfe.     This 
alio  is  clear ;  if  the  fhip  had  broken  ground,  and 
been  fairly  under  fail  upon  her  voyage  for  Eng* 
land  on  the  ift  o(  Auguft^  though  flic  had  gone 
ever  fp  little  a  way,  and  had  afterwards  put  back 
from  the  ftrefs  of  weather,  or  apprchenfion  from 
an  enemy  in  fight,  or  had  then  been  put  under  an 
embargo,  and  had  been  detained  till  September^  it 
woulc]  itill  have  been  a  beginning  to  fail;  and  the 
ftoppage  would  have  come  too  late  :  becaufe  the 
ThclliiiTon  V.  warranty  was  upon  a  fadt  antecedent.    Such  a 
Fereuifon  at   cafe  happened  before  me  a  day  or  two  after  the 
GpiJdhall.     prefent  adlon  was  tried.     It  was   an  infurance 
jlV    *^      upon  a  fhip  frorn  Grenada  to  London^  v^arranttd 
^^^'  to  Jail  on  or  before  the   \Ji  of  Jugujt.     She  had 

barely  begun  to  fail  on  the  day,  when  fhc  was 
flopped  by  an  embargo,  and  detained  beyond  the 
time.  I  thought  the  voyage  was  begun:  the 
jury  were  qf  that  opinion ;  and  there  has  been  no 
motion  for  a  new  trial.  I  am  giving  no  opinion, 
^ly  breaking  the  cafe.  Here  the  whole  quef- 
tion turns  upon  this :  did  the  voyage  from  ;/«- 
8  mak4i 
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maica  homeward  begin  from  St.  jinne%  or  from 
Blu^elds  ?  Perhaps  where  a  voyage  is  once  be- 
gun, the  going  a  little  out  of  the  way  to  join 
convoy  may  be  very  rcafonable,  and  for  the  bene- 
fit of  all  parties :  but  ftill  it  does  not  vary  the 
fa<3:  of  failing.  Here  it  was  very  reafonable : 
but  the  quellion,  whether  the  voyage  began  from 
St.  Anne's  or  Bluejlelds,  ftill  remains.  Another 
material  circumftance  arifes  from  the  words,  **  at 
"  and  from  Jamaica.**  At  the  trial,  I  reafoned 
thus :  "  By  the  terms  of  the  policy  (he  was  pro* 
'*  tefted  during  her  ftay  at  Jamaica :  by  force  of 
''  them,  fhe  had  a  right  to  go  to  any  port,  or  all 
"  round  the  ifland ;  and  fhe  went  to  Bluejields  for 
"  reafons  beft  known  to  herfelf.  Therefore  the 
*'  voyage  began  from  BluefielJs"  Had  the  infu- 
rance  been  at  and  from  the  port  of  St.  Anne%  ic 
did  ftrike  me,  that  going  round  the  ifland  to  Blue^ 
fieldsy  would  have  been  a  deviation.  But  this  is 
a  queftion  of  fo  much  value  and  confequence^ 
that  the  court  wifhes  to  conflder  the  cafe  tho<- 
roughly,  before  they  give  a  final  decifion  upon 
it 

Mr.  Jufticc  Afton. — I  fhall  be  very  glad  to  con- 
flder this  cafe.  As  at  prefenc  advifed,  it  feems 
to  me  to  depend  upon  a  mere  matter  of  faft :  and 
therefore  to  be  v^ty  different  from  the  cafes 
of  deviation  that  have  been  put.  In  them,  the 
change  of  voyage,  being  from  neceflity,  is  excufed 
in  point  of  law':  but  here,  the  whole  queftion  isy 
did  the  Capel  fail  from  Jamaica  on  or  before  the  1  ft 
of  Auguft^  according  to  the  true  fenfe  and  meaning 
of  the  policy.  If  Ihe  had  fairly  commenced  her 
voyage,  on  her  departure  from  St.  Anne's^  and  the 
going  to  Bluefields  is  to  be  taken  as  the  ufage  of 
the  voyage,  I  fhould  think  the  underwriters 
would  be  Jiable.  So,  if  fhe  had  broken  ground 
for  the  voyage,  and  had  gone  but  a  league,  and 
been  blown  back  again.  But  if  fhe  had  found  no 
convoy  at  Bluefields ^  fhe  could  hot  have  ftaid  there 
to  wait  for  convoy :  that  would  have  vacated  the 

policy^ 
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policy.  Soj  if  her  going  to  Bluefields  is  to  be 
confidered  only  as  a  continuation  of  her  (lay  at 
yamakay  the  policy  is  at  an  end.  She  certainly 
ivas  ready  at  St.  Anne*%  to  depart  for  the  voyage : 
and  ihe  went  to  BluefiddSj  not  to  take  in  part  of 
her  cargo }  (for  then  it  would  clearly  not  have 
been  a  commencement  of  the  voyage)  but  from 
a  jud  tnotiye.  Whether  that,  was  or  was  not  a 
conrimen^ement  of  the  voyage^  is  clearly  a  mat-f 
ter  of  f|i<% »  and  in  this  cafe  a  very  material  one ; 
therefore  ought  to  be  very  fully  confidered. 

Mr.  Juftice  IVilUs.  —This  -is  clearly  a  matter  of 
fa£b.  I:  think  if  the  ihip  iipon  her  arrival  at  Blui- 
fields  had  found  no  convoy,  (he  could  not  have 
ilaid  there ;  but  mud  have  failed  immediately: 
or  if  (he  had  met  with  convoy,  and  Had  ftaid  aa  ^ 
]unrealbnab}e  time  for  other  (hips,  the  infurers 
would  not'have  been  liable. 
.  After  thefe  opinions^  which  evidently  lean  io 
iupport  of  the  verdi<5b,  had  been  delivered,  the 
court  took  further  time  to  deliberate ;  and  then 
.    £heir  ynaniinou;s  opinion  was  pronounced  by 

Lord  Mansfield. — We  are  all  fatisficd  that  the 

tru:h  of  the  ca(e  is,  that  the  voyage  from  Jamaica 

;to  England  began  from  Si.  /inne's.     That,  .when 

the  (hip  failed  hom  St.  /fnne's,  (he  had  no  view  or 

objeft  wliatfoever,  but  to  make  thp  beft  of  her 

way  to  Eftgland.    That  the  value  of  ihis  queition, 

admitted  on  both  fides,  (liews,^  that  every  other 

.ihip  under  the  fame  circumftances  lopjced  upon 

.the  touching  at  Bluefields,  where  the  convoy  then 

lay  ready,  to  be  the  fafeft  courfe  of  navigation 

frorn  Jamaica  to  England ;  ^nd  that  it  would  have 

*bcen  unwife  and  imprudent  for  any  (liip  not  to 

have  touched  there.     The  great  diftindion  is 

this  :  that  Aie  failed  frpm  St.  Jnne'sfoT  England 

hy  the  way  of  Bluefields ;  and  that  it  was  not  a 

.  voyage  frqm  St.  Anne'%  to  Bluefields  with  any  ob- 

jcdl  or  view  diftinft  fron)  the  voyage  to  England. 

•  If  Ihe  had  gone  firft  to  Bluffields  for  any  purpofe 

iqdepcndew  of  bcr  voyage  to  England^  to  have 

taken 


WITH    WARRANTIES.  375 

taken  in  water,  or  letters^  or  to. htve.  waited  in 
hopes  of  convoy  coming  there,  none  being  ready* 
fhac  would«have  givon  it  the  condition  of  one 
voyage  froni  Si.  jinne'%  to  Blutfields  ;  and  another 
from  Bluefields  to  Engl^id.  But  here,  under  all 
the  circumilances,  we  think  (he  had  no  other 
objeft  than  to  come  direfbly  to  England  by  the 
fateft  courfe.  Therefore  the  rule  for  a  new  trial 
was  made  abfolutc. 

,  A  few  years  afterwards  a  fimilar  deciHon  waa 
made ;  and  the  only  difference  between  the  cafes 
was  this,  that  in  the  cafe  now  to  be  mentioned^ 
•  it  was  a  condition  inferted  in  one  of  her  clear** 
linces,  that  flie  fhouki  pafs  by  ibe  place  (at  which 
(he  was  detained  by  the  governor  beyond  the  day 
named  in  the  warranty)  to  take  the  orders  of 
government.  But  this  was  not  thought  fuSicient 
to  induce  the  court  to  depart  from  the  decifion 
in  Bpnd  and  Nutf ;  efpecially  as  in  this  cafe,  the 
place  where  the  ihip  was  detained  Vaa  in  the  di<» 
re^  courfe  of  the  voyage* 

It  was  an  aAion  on  a  policy  of  infurance  on  the  Thelluflon  r. 
Frincb  fliip  UaimabU  Girtrude^  "  at  and  from  Ferguflbn. 
^'  Guadaloupe  to  Havre,  wamnied  /a  Jail  en  er  ^°"S-  34^- 
f  hifere  the  3  \ft  of  December.*'     It  was  tried  be- 
fore Lord  Mansfield:,  when  a  verdift.  was  found 
for  the  plaintiff.     A  motion  having  been  made 
for  a  new  trial,  the  cafe  from  his  I^rdfliip^s  re- 
port, appeared  to  be  as  follows  :  ^he  flnp  took  in 
her  complete  lading  and  prav^ns  for  Frame,  and 
tUl  ber  clearances  and  papers,  at  a  port,  called 
Pointe  a  Pitre,  in  the  ifland  of  Guadaknpe,  and 
Jailed  from  tbence  on  the  241b  ofOffober^  for  Baje'- 
Urre,  where  there  is  no  port,  but  only  an  open 
Toad*     The  town  of  Bajfeterre  is  the  refidence  of 
4!he  French  governor.    The  fliip  arrived  there  at 
ifiight,  when  the  captain  went  on  (hore,  and  next 
^aj  waited  on  the  governor,  who  would  not  per- 
mit him  to  depart,  and  to  prevent  it,  took  his 
ihip's  papers  from  him.     At  this  place,  he  was 
.fletained  with  his  ihip  till  U^e  iQih  of  January ^ 

I  ^'hcn 
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when  he  fet  fail  with  a  convoy^  which  had  ar- 
rived fome  little  time  before,  and  being  feparated 
after  fome  days  from  the  convoy,  the  (hip  was 
taken  by  an  Englijb  vtSel.    The  captain,  who 
was  the  only  witnefs  produced  at  the  trial,  (wore, 
that  notice  had  been  given,  on  the  part  of  the 
governor,  fome  days  before  he  failed,  to  him  and 
the  other  captains  of  (hips  at  Poinie  a  Pitre^  who 
were  preparing  to  fail  for  Europe^  that  a  convoy 
was  expeded  to  be  at  Bajftterre  from  Msrtmco, 
on  the  a  5  th  ofOffoier^  and  that,  in  coniequence 
of  this  intimation,  he  had  worked  night  and  day 
to  get  ready,  and  had  paid  extraordinary  gratifi- 
cations to  obtain  the  (hip's  papers  and  clearances 
as  foon  as  poflible ;  that  the  de(ire  of  being  in 
time  for  the  convoy  was  the  only  reaibn  for  this 
hade ;  and  that,  although  he  was  not  able  to  fail 
till  the  24th,  he  was  (till  in  hopes  of  being  in 
time  for  the  convoy,  as  he  thought  it  might  very 
probably  have  been  detained  at  Martinico  (bme 
days  beyond  its  time.    The  laft  (hip*paper,  which 
he  received  at  Pointe  a  Pitre^  was  Li  Role  tPequi^ 
page,  or  the  mufter  roll.    This  paper,  which  was 
much  relied  upon  by  the  counfel  tor  the  defcn* 
dant,  was  dated  the  24th  oiOliober^  and  was  in 
the  following  words  :  **  Vu  par  nous,  charge  du 
^'  detail  des  clafTes  au  departemetlt  de  La  Grande 
^'  terre  Guadaloupe^  Tequipage  denomme  au  role 
^^  des  autres  parts  au  nombre  de  vingt  perfbnnes, 
^'  le  capitaine  compris.     Permis  au  Sieur^M 
Jacques  Lethuillier  comrtiandant  le  navire  Uai^ 
mable  Gertrude  du  Havre^  de  s'en  fervir  pour 
*'  faire  fon  retour,  au  dit  lieu,  pajfant  a  la  Bajfe- 
**  terre  pour  y  prendre  les  ordres  du  gouvernement, 
^*  en  obfervant  les  ordonnances  et  reglemens  de 
*'  la  marine/*     Under  this   there  was  written, 
en   the    fame    paper,    an    account,    dated    the 
30th  of  OaobeTy  of  fome  changes  in  the  num^ 
ber  of  the   crew,    and    under    that,     the    fol- 
lowing entry :  **  Vu  par  nous,   ecrivain  de  la 
^^  marine  charge  du  detail  des  claifes,  les  vingt 
'^  cinq  perfonncs  cxiftantcs  au  prcfcnc  role,  le  ca- 
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'^  pitaine  compris.    U  eft  pemnis  au  Sieur  Letbu^ 
**  illier  commandant  Ic  navirc  Uaimahle  Gertrudey 
'*  du  Havre,  de  faire  fon  retour  au  die  lieu  en  fe 
^^  conformant  aux    ordonnanccs    et    reglemens 
royaux  de  la  marine.    A  Bajfeterre  Guadaloupe^ 
le  2  Janvier,  1779."    On  another  paper^  call- 
ed Le  Conge^  dated  the  i6th  of  OSoher,  which 
was  read  on  the  part  of  the  plaintiflf,  there  was 
written,  at  the  bottom,  as  follows :  Vu  de  re- 
lache  a  la  Bajfeterre  Guadaloupe,  pour  y  atten* 
dre  un  convoi  pour  France.     Ce  28  OSobre, 
•*  1778,  Manentheiiy    The  captain  fworc,  that 
he  underftood  the  only  reafons  for  the  condition 
in  the  mufter  roll,  that  he  fhould  go  to  Bajfeterre, 
were,  that  the  convoy  was  to  be  at  that  place, 
and  that  he  might  take  fuch«  difpatches  as  were 
ready  for  Europe.    He  had  not  objeded  to  it  1 
becaufe  in  the  regular  courfe  of  his  voyage  to 
France  from  Pointe  a  Pitre,  he  muft  have  gone 
that  way,  clofe  under  the  guns  of  Bajfeterre,  in 
order  to  avoid  Montjerrat,  there  being  no  other 
road,  except  they  were  to  keep  quite  to  the  lee- 
ward, which  is  not  the  cuftom.     If  he  had  arrived 
there  in  the  day-time,  he  would  not  have  caft 
anchor,  but  would  have  fent  his  boat  for  the  dif- 
patches; but  having  arrived  at  night,  his  ibip 
had  been  detained,  contrary  to  his  intention  and 
expectation.     The  defendant's  counfel  to  invali- 
date the  captain's  tcftimony,  befides  the  mufter*- 
roll,  and  the  entry  under  it,  as  above  ftated,  read 
the  proteft  made  by  the  captain  on  his  arrival  at 
Dover, ;  and  alfo  his  depofition  in  anfwer  to  the 
agth  interrogatory  in  the  proceedings  in  the  Ad- 
miralty ^on  the  condemnation  of  the  ftiip.     The 
words  of  the  proteft,  on  which  they  relied,  were 
as  follows :  **  Whereupon  he  (the  captain)  waitr 
ed  on  the  proper  officer  at  Pointe  a  Pitre  for 
his  mufter  roll,  and  was  by  him  informed,  it 
could  not  be  granted,  but  on  condition  that  he 
fhould  firft  fail  to  Bajfeterre,  and  there  wait  the 
"  direftipns  of  the  general  of  the  ifland/'    And 
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in  a  fubfcqwnt  part,  "  Whereupon  at  his  (the 
**  captain's)  inftancc,  the  faid  Jcbn  Nicholas  Le- 
'*  thuillierj  his  father,  came  to  Bajfeterriy  and 
**  went  with  Mcffrs,  Gehert  and  Soteul,  cmamif-^ 
'*  fioners  of  cbnrimcrce,  to  th€  fuperintendant,  and 
aifo  to  the  general  of  theifland,  ftating  tothcni 
that  the  faid  ihip  tnd  cargo  were  infured  upon 
**  condition  that  (he  fhould  have  departed  from 
the  ifland  of  Guadaloupe  before  the  3 1  ft  of  IV- 
cembcTy  the  terms  of  whi«h  infurance  they 
judged  it  cffential  to  fulfil,  notwithftanding 
which,  thiy  were  ftill  rcfufcd  permiflion  to  de- 
part, and  were  kept  there  until  after  th«  31ft 
•*  oi  December /*  Tne  depofition  relied  on  waa 
as  follows :  **  At  the  time  the  (hip  was  firft  pur* 
fiicd  and  taken,  Ihc  was  ftecring  fccr  couHc  to- 
wards Brt{^^  Her  courfe  was  wyt  altered  upon 
the  appearance  of  the  veflel,  by  which'  flic  wa« 
**  taken.  Her  courfe  was  at  «11  times,  when 
•*  the  weather  would  permit,  dir^fted  to  Breft^ 
**  for  which  port  (he  was  direAcd  to  fail,  although 
the  deftination  was  for  Havre  de  Graee,  by  tht 
fhip's  papers^  She  was  hot,  before  nor  at  the 
•*  time  of  the  capture,  /aiH^g  hey^nd  cr  widg  ef 
*'  Havrf  de  Grace.  She  was  then  about  eight 
**  leagues  weft  of  Ujhant^  and  her  courfe  was  not 
•'  altered  to  any  other  port  or  place,  but  was  o* 
*'  bligcd  to  be  dircfted  to  Br efiy  in  confequeoce 
**  of  the  orders  he  had  received,  fubiequent  t» 
^*  the  delivery  of  the  fhip's  papers/*  In  anfwer  M 
the  Tjth  interrogatory,  his  depofition  was,  **  That 
^^  all  the  fhip's  papers  found  on  board  wece  true 
"  and  fair,  and  none  of  them  falfc  imd  coknir- 
^*  able."  At  the  trial  the  captain  fworc^  that  be 
had  received  the  direftions  to  keep  ki  the  courfe 
to  Brj^  2LtBaJfeterre  from  his  father,  who  had  for*^ 
merly  commanded  the  ihip ;  but  thai  tkis  was 
done  as  thejafefi  way,  in  time  af  war,  of  getting  /# 
Havre,  which  ftill  continued  to  be  ibe  place  0/  tbi 
Jhip*s  d^iriation.  Upon  this  evidence,  tite  defen- 
dant's couhfel  made  two  objeftion«,  as  grounds 
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for  a  hew  trial :  ift.  That  thcr^  had  been  no  in- 
ception of  the  voyage  on  the  24th  oiOHohery  nor 
till  after  the  31ft  of  December:   idly.  That  the  As  to  the  id 
Ihip  never  failed  on  the  voyage  infured,  "viz.  from  point,  vide 
Xjuaddlmpe  to  Havre,  biit  on  a  voyage  from  Gua^  ante  c.  17. 
daloupe  to  Breft.     After  both  thcfc  points  had  P'  359* 
been  fully  argued  at  the  bar. 

Lord  Mansfield  iz\^\  In  my  apprchenfion, 
there  is'  too  contradiftion  between  the  parolfc 
evidence,  and  the  protcft  and  dcpofitions.  Thi^ 
captain:  had  never  heard  of  the  cafe  of  Bend  and 
JNu^t.  Under  an  ihfurance  at  fuch  a  place  as 
Guadaloupe  or  Jamaica^  the  fhip  is  proteAed  ift 
going  from  port  to  port  in  the  ifland.  But  the 
queftion  here  is,  whether  the  voyage  was  hcnd 
fide  commenced  5  and  ftopt  by  accident*  As  to 
the  c(!yidition  about  taking  the  orders  of  go- 
vernment, the  fhip  could  not  fail  from  any  part 
of  the  ifland  without  the  governor's  leave,  but 
the  captain,  when  he  left  Pointe  a  Pitre,  expeftcd 
to  meet  a  convoy  at  Bqffeterr^y  zndi  to  proceed 
immediately  without  interruption.  A  convoy 
had  been  publiffaed,  and  he  certainly  would  have 
gone  to  Bajfeterre  at  any  rate,  independent  af  the 
clauie  in  the  mufter-roll.  With  regard  to  the  fc-  yy^  ^ 
cond  point,  the.  voyage  to  Breft  was,  at  moft, 
but  an  intended  deviation,  not  carried  into  ef- 

fea. 

Mr.  Jufticc  miles  and  Mr.  Juaice  AJbburft 
concurred.' 

Mr.  Jufticc  Buller. — The  cafe  in   1777  be- See  Lord 
twccn  the  fame  parties  is  in  point.     There  was  Mansfield's 
ho  emt)aTgo  there,  nor  in  the  prefent  cafe,  when  °P"**^J?  *» 
the^Ihip  failed.     Tfiere  muft  be  a  lawful  ^^^^Bond*v.^ 
fide  failing,  which  I  think  there  was  in  this  cafe.  Nutt,  w'her^ 
The  fliip  was  completely  ready  in  all  refpefts.  f e  quotei  th« 
The  rule  for  a  new  trial  was,  therefore,  dif-  "^^^^  *^^^ 

charged.  ^  ..'''' 

Notwithftanding  the  uniformity  of  dccifion  in 
all  thefe  cafes,  the  judgnient  given  in  the  laft 
catife  was  not  fatisfadkory  to  about  twenty  other 

under- 


3^4 

Sec  tlie  In- 
trodudtron  for 
the  Hiftory 
of  the  Con* 
iblidating 
Unit. 


ThellufToQ 
V.  Suples. 
Sittings  at 
Guildhall. 
Eafl.  Vac. 
1780. 


Earle  v. 
Hajris* 
Ac  GuUdh. 
Hil.  Vac* 


1780. 


OF   NON-COMPLIANCE 

underwriters  upon  the  fame  poliqr»  nineteen  of 
whom  obtained  leave  to  confolidate  their  dif- 
ferent caufes,  upon  the  ufual  terms^  in  order  to 
bring  the  queftion  once  more  into  court.  Ac« 
cordingly,  in  the  enfuing  fittingSj  the  cauie  was 
fet  down  for  trial. 

In  this  caufe,  the  fecond  point  as  to  the  devia<* 
tion  was  abandoned  -,  and  on  the  firftj  the  fame 
evidence  was  given  as  upon  the  former  occafion. 
The  point  was  again  fully  argued  for  the  defen- 
dant. 

Lord  Mansfield. — The  fingle  queftion  on  this 
policy  is,  whether  the  fhip  failed  on  her  voyage 
to  Havre  before  the  3 1  ft  of  December.     She  cer- 
tainly failed  from  Pointe  a  Pitre  completely  loaded 
before  that  time.    The  doubt  on  the  firft  queftion 
of  this  fort  was  this:    the  policy  was  '*  at  and 
•*  from  Jamaica  I '  now  the  word  at  certainly 
comprizes  the  whole   ifland,   and,  under   that 
word,  you  may  fail  from  one  port  to  another 
cvery-where  along  the  coaft  of  tne  ifland.     The 
fhip  therefore,  in  that  fenfe,  was  ftill  at  Jamaica^ 
after  (he  had  got  to  Bluefields.     She  did  not  leave 
Bluefields  till  after  the  day  named  in  the  war- 
ranty, and  that  place  was  quite  out  of  the  courfe 
of  navigation  from  St.  Anne's  to  England.    I  own. 
at  the  trial,  I  thought  the  voyage  to  England  did 
hot  commence  till  the  fhip  failed  from  Bluefields, 
and,  according  to  my  opinion  then>  a  verdift  was 
fQund  for  the  defendant.    But  there  was  a  doubt. 
I  therefore  wi(hed  (as  I  always  do  in  fuch  cafes) 
that  the  opinion  of  the  court  might  be  taken, 
in  order  to  fettle  the  point.     The  cafe,  when  it 
came  on  in  court,  was  very  ably  argued  1  I  was 
completely  convinced,  and  the  court  were  una- 
nimoudy  of  opinion,  that  the  voyage  to  England 
began  when  the  fhip  failed  from  St.  Anne\ ;  and 
upon  the  fecond  trial,  the  plaintiflT  had  a  verdid. 
Earle  and  Harris  was  ftill  a  ftronger  cafe.    9*A/rr 
an  embargo  was  actually  publimed,  before  the 
fhip  failed,  and  the  captain,  immediately  after 
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Effing  the  bar,  returned  to  ntake  a  proteft,  and 
fcnt  his  (hip  knowingly  into  the  embargo:  but 
be  fworc  that  he  expeftcd  the  embargo  was  to 
be  taken  off,  and  that  he  fhould  proceed  imme- 
diately upon  his  voyage  J  and  the  jury  believed 
him.  In  this  cafe  to  go  by  fteps.  There  was 
public  notification  of  a  convoy  to  be  at  Bajfeterre 
on  the  25tb  of  October.  The  captain  thought 
that  it  might  be  flopped  a  day  or  two  at  Marti- 
nicoy  and  that  he  fliould  get  to  Bajfeterre  in  time. 
He  worked  night  and  day,  paid  double  fees  for 
his  papers^  and  failed  with  full  expedlations  of 
purfuing  his  voyage  diredly.  He  knew  of  no 
embargo,  and  Bqffeterre  was  direftly  in  his  road. 
In  that  rcfpeft,  this  cafe  differs  ftrongly  from 
Bond  v.  Ntttt.  He  was  even  in  the  regular  voy- 
age obliged  to  pafs  under  the  cannon  of  Baje^ 
terre.  He  had  his  mufter-roll,  on  condition  of 
calling  there  s  but  he  made  no  difficulty  of  taking 
it  on  that  condition,  becaufe  he  knew  he  mufl 
pafs  that  way  at  all  events.  Did  he  not  bond  fide 
begin  his  voyage?  He  certainly  had  no  idea, 
when  he  failed  from  Pointe  a  Pitre^  of  meeting 
with  any  ftop.  So  it  was  in  the  former  cafe  of  The  Gre- 
fbeliuffen  v.  Fergujfon.  There  was  no  idea  of  y.^*  Suprk. 
the  embargo  in  that  cafe,  when,  the  fhip  failed. 
Here  there  is  not  the  leaft  fufpicion  of  fraud. 
This  captain  certainly  did  not  know  of  the  deci- 
fion  in  Bond  v.  Nutt.  H«  thought,  when  he  was 
detained  at  Bajfeterre  beyond  the  31ft  of  De- 
<emier,  that  the  policy  was  forfeited,  which  is  a 
ftrong  circumflance  in  the  plaintiff's  Cavour,  for 
it  fhews  that  the  failing  was  not  colourable. 
This  queftion  has  undergone  the  confideration 
•fa  fpecial  jury  and  of  the  court.  Underwriters 
have  a  right  to  litigate  queflions,  which  fecm  to 
them  to  be  in  their  favour.  But,  at  laft,  there 
Ihould  be  an  end  of  litigation.  If  you  fhould 
be  of  the  fame  opinion  with  the  former  jury  and 
Ac  court,  you  will  find  for  the  plaintiff :  which 
they  did  accordingly.    The  caufc  of  the  twentieth 
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underwriter,  on  the  fame  policy,  who  rcf^fcd 
confolidate,  ftood  next  tn  tkc  paper  for  trial ;  but 
upon  the  above  verdift  "being  giren,  his  c2ounfel 
con^fented  that  a  vcrdiA  ihou-ld  atfo  be  eMcred 
affainft  him. 

Frofnthrs  long  trainof  unifortnand  oonfiftent4e- 
ternainationrs,it  fhouW feem  that  the queftion, what 
fhaH  or  "(hall  not  be  a  departure  within  the  mean- 
ing "of  the  warranty  is  now  ooropletely  fettled. 

The  fccond  fpecies  -of  warranty,  «whicfc  wott 
frequently  occurs  in  linfurances,  is  that  of  lailti^ 
PofHetW.  under  the  protedkion  of  convoy;  ^that  is,  oert^ 
Dia.  tit.  fhips  of  force,  appointed  by  govcrmnefK,  in  time 
onvoy.  of  ^^r,  to  fail  with  merchantmen  from  their  port 
of  difohargc  to  the  phttfe  of 'their  deUination. 
When  the  nature  of  a  convoy  is  confidepcd,  it  is 
highly  rcafonable,  that  the -policy  »fhould  4>c  for- 
feited, if  the'infured  fail  to  comply  with-  fo  ma- 
terial a  condition ;  becaufe  -ilhc  rifle,  which  the 
underwriter  takes  upon  himfelf,  is  veJy  conii- 
dcrably  increafcd,  ia  time  of  war,  by  the'*wanc 
I  Kmciigon,  of  convoy.  Accordingly,-  by  the  laws  of*  this, 
'I'ralre  des  apj  Qf  ^11  Other  maritime  powers,  if  the  infured 
A.lurances,  ^^rrant  thatthe  veflel  fhall  depart  with  convoy, 
and  it  do  not;  the  policy  is  defeated,  and  the 
underwriter  is  not  rcfponfible.  We  have  already 
feen,  that  every  warranty  muft  be  ftriftly  and 
litcrjillY  complied  with;  ahd  that  a  liberal  and 
fubftantial  performance  merely  will  notbe  fufi- 
cient.  Hence  in  a  warranty  to  &il  with  cenv^j^ 
it  becomes  material  to  confidcr,  what 'fhall  be 
deemed  a  convoy  within  fuch  a  condition.  'Upon 
this  point,  it  has  been  folcmhly  fettled  by  the 
court  of  King's  Bench,  Mr.  Juftice  fVilUs  ex- 
cepted, who  differed  from  the  otlier  learned 
judges  upon  that  occafion,  that  it  is  notevery 
JTingle  man  of  war,  which  chufes  to  take  a  mer- 
chant fliip  under  its  proteftion,  that  will  confti- 
tute  fuch  a  convoy  as  a  warranty  means;  but  it 
mafl  be  a  naval  force  under  the  command  of  4 
perfon    appointed   by  the    government   ef  th^ 

country 
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country  to  which  they  JpcIojDg.  The  reafon  pf 
fuch  9  dpcifion  js  wife ;  bccagfc  government 
muft  bje  fuppofcd  .to  be  better  informed  of  the  de- 
figns  and  ftrength  of  thp  enemy,  and  what  dc-. 
grfie  of  force  will  be  fufficient  to  repel  their  at*, 
teippts.  In  the  cafe,  in  which  thefe  points  weris 
f^cd,  it  {i1(q  became  a  qucftion,  how  far  failing 
orders  frooi  the  commander  in  chief  to  the  par- 
ticular Jhip  or  (hips,  were  requifite  to  the  con.fti- 
tution  of  a  convoy.  But  it  was  not  thought 
ncccflary^to  decide  that  pointy  although  it  feemcci 
tp  be  the  opinion  of  the  majority  of  the  judges, 
that  they  lycrp  uot  abfolu.tcly  effential. 

This  c^fc  came  before  the  court  upon  a  rule  Hibbert  v» 
to  flicv  caufe  why  the  verdift,  which  the  defen-  Pigoti.  B.  R* 
dant  had  obtained,  fhould  not  be  fet  afide,  and  a  l^ailer. 
new  trial  had.     It  was  an  adion  upon  a  policy  *3  Geo.  3. 
pf  infurahce  on  the  Oiip  /IrundeJ^  captain  Mann^  *^  ^' 
at  and  from  Jamaica  to  London^  warranted  to  dt- 
fart  with  convoy.     The  infurance  was  at  18  guin 
ncas  per  cent,  to  return   3  per  cent,  if  the  (hip 
failed  on  or. before  the  firft  of -//a:^«^.    The  fads 
appearing  on  the  report  of  Lord  Mansfield^  who 
u-ied  the  caufe,  are  thefe :  On  the  25th  ofjuly  the 
4rHndel  failed  from  Morant  harbour  to  KingSon, 
vhere  Ihe  ipet  the  Glorieux  man  of  w4r.  Captain 
CadoganyVfho  w^s  lik.e.wife  on  his  Way  to  join  Admi- 
ral Grave/sLZ  Bluefields.  Lord  Rodney  had  appointed  v. 
Admiral  Graves  to  rendezvous  at  Bluefields,  in 
Qfclcr  tp  take  the  f\eet  of  mer<;hant  (hips,  which 
^crc  to  fail  from  thence  upon  the.firft  oi  4ugujf^ 
ijnder  his   coipmand,    and   to  convoy  them  to. 
Greaf  Britfiin.    .Captain  iW<^»»,  upon,  their  meet- 
ing i/i  liingfion  harbour,  afked  for  failing  orders 
fxo\'a  Captain  Cadqgan^  who  faidi  he  had  none, 
not  having  himfelf  at  that  time  joined  the  Ad- 
ijiiral:    but  he  was   fui:e  that  Admiri^l  Graves 
would  .not  fail .  frpcn  Bluefields  till  |he  GJorieux 
joiocd  him.    .However,  if  he  fhould  have. failed,, 
he,  CsLp^iinCadogan,  would  give  Captain  Mann 
ikiling  orders,  .ai^  take  every  ,c^c  pf  the  Arundel 
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in  his  powcF.  They  proceeded  together,  and 
arrived  at.  Bluefields  on  the  aSrh  ofjuly ;  but  ihcy 
found  that  Admiral  Graves  had  failed  two  days 

• 

before.  The  Glorteux  and  Arundel  then  failed 
from  Bluefields^  the  former  fiiring  guns,  giving 
fignals,  and  behaving  in  every  refpeft  like  a  con- 
voy. Upon  the  fifth  of  Auguji  a  fignal  was 
made,  that  the  flett  was  in  fight;  and  on  the 
feventh  ihey  joined  the  fleet  off  Cape  /intboniB. 
The  Arundel  was  afterwards  loft  in  September^  io 
a  dreadful  ftorm,  which  difpcrfed  the  whole  fleet, 
and  in  which  a  vaft  number  of  the  fliips  pcrifticd. 
Upon  this  evidence,  the  jury  were  of  opinion, 
under  the  direftion  of  the  Chief  Juftice,  that  the 
terms  of  the  warranty  had  not  been  performed, 
and  they  therefore  found  a  verdi'5^  for  the  under- 
writers, the  defendants.  After  this  queftion  had 
been  fully  argued  ai;  the  bar,  the  three  judges, 
Mr.  Juftice  Ajhhurft  being,  at  that  time,  one  of 
the  Lords  Commiffioners  of  the  Great  Seal,  deli- 
vered their  opinions  feverally. 

Lord  Mansfield. — Though  the  underwriters  and 
infured  are  equally  innocent;  yet  I  cannot  help 
faying,  that  now,  as  well  as  at  the  tria},  my  in- 
clination led  me  to  wifli,  that  the  plaintiffs  vcerc 
in  the  right*  But  the  more  it  is  argued,  it  is  the 
lefs  liable  to  difpute.  There  are  hypothetical 
contraAs  and  conditional  contrafls.  In  the  former, 
the  contraft  depends  upon  an  event  taking  place; 
there  is  no  latitude  j  no  equity;  the  only  queftion 
IS,  has  that  event  happened.  But'  conditional 
contrafts  admit  of  a  more  liberal  conftruftion. 
Now  the  cnly  queftion  upon  this  contraA  is, 
whether  this  (hip  has  departed  with  convoy.  A 
great  deal  muft  be  referred  to  the  ufagc  of  mer- 
chants. 7  he  government  appoints  a  convoy  for 
the  trade,  and  alfo  names  a  place  of  rendezvous. 
Then  comes  the  reference  to  the  ufage  of  mer- 
chants ;  the  voyage  is  begun  at  Kingfton ;  but 
the  ri(k  only  commei^es  at  Bluefields.  Now 
though  Lord  Rodney  defires  the  captain  of  the 
I  Glorteux 
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Ghrieux  to  take  any  Ihips  he  may  pick  up  in 
his  way>  and  convoy  them  to  Bluefields  i  yet  the 
warranty  in  the  policy  by  the  ufage,  docs  not  re- 
quire convoy  to  Bluefields.   The  fecond  reference 
to  the  ufage  of  merchants  is,  what  is  efteemed  a 
'  convoy  by  merchants.     A  convoy  is  a  naval  force ^ 
under  the  command  of  that  perfon^  whom  govern^ 
ment  bus  appointed.    They  truft  to  the  knowledge 
of  government,  which  muft  te  fuppofed  to  be 
better  acquainted  with  the  plans  and  force  of  the 
enemy,  and  with  the  ftrength  neceflary  to  repel 
their  attempts.     Now  this  is  the  general  ufage, 
to  which  matters  of  this  kind  are  referred.  Then 
let  us  fee  what  the  cafe  is  here. — Lord  Rodney 
appoints  Admiral  Graves  to  go  with  ten  fail  of 
the  line  to  Bluefields  i  and  from  thence  to  convoy 
the  Jamaica  trade  to  Great  Britain^     When  they 
come  to  the  place  of  rendezvous,  they  take  fail- 
ing orders  from  the  Admiral,  which  are  ejfential 
to  convoyy  as  by  them  they  know  the  fignals,  for 
what  places  they  are  to  fteer,  in  cafe  of  dif- 
perfion  by  ftorm,  or  any  other  juft  caufe.     Ad* 
miral  Graves^  on  the  26th  of  July^  for  reafons 
beft  known  to  himfclf,  thinks  he  has  got  all  the 
fliips,  for  which  he  ought  to  (lay,  and  proceeds 
on  his  voyage.     He  leaves  no  order  for  the  Glo^ 
rieux  to  follow  him  to  Cape  Antbonio\  and  though 
it  is  very  true,  that  it  is  in  the  power  of  the 
Commander  in  Chief  to  change  the  place  of  ren-f 
dezvous,  yet  in  this  cafe  it  is  not  true,  as  was 
fuppofed   in  argument,  that  Cape  Antbonio  was; 
appointed.     At  the   time  of  failing  from. Blue* 
fields,  the  Glorieux  was  no  part  of  the  convoy  5 
for  fhe  did  not  come  there,  till  two  days  after 
the  fleet  was  gone.     Upon  thefe  fads  it  did  ap- 
pear to  me,  and  to  the  jury  at  the  trial,  that  the 
warranty  was  not  complied  with :   I  continue  of 
the  fame  opinion  now  \  and  that  this  rule  ihould 
be  difchargcd, 

Mr.  Juftice  fVilles. — I  cannot  perfectly  coin- 
cide with  tycry  thing  which  Lord  Mansfield  has 
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laid  down.  The  form  of  the  contraft  is  irt  gene- 
ral words,  "  to  depart  with  convoy ^^  without  men- 
tioning any  particular  day,  or  pointing  out  any 
fpccifick  convoy.  The  terms  of  the  policy  feem 
to  me  to  have  been  libcralljr  and  lubftantially 
complied  with ;  for  there  wai  no  li^chei  on  the 
part  of  the  Arundel  \  (he  came  with  dll  poflible 
expedition,  dnd  was  at  Bluefields  two  days  before 
the  time  appointed  for  failing.  When  captain 
Mann  found  that  the  fleet  was  gone,  he  did  every 
thing  in- his  power  for  the  fecurity  of  the  (hip; 
for  he  put  himfelf  under  the  protcflion  of  the 
Glorieux^  which  was  ajppointed  by  Lord  Rodnej 
to  mdke  i  part  of  the  convoy :  arid  it  appears  in 
evidence,  that  in  every  refpeft  Captain  Cadogan 
bchavtd  as  a  convoy.  1  ha^c  fearched  t  good 
V.dc  Poft.  deal  for  cafes  ;  and  I  can  only  find  one  in  Strangt 
\*  398*  1250,  upon  the  fubjeft  of  failing  orders;  and  1 

do  hot  think  that  cafe  goes  fo  far  as  to  (ay,  that 
(ailing  orders  are  eflfential  to  a  convoy.  The 
lofs  o^  the  Arundel  happened  long  fubfeqocnt  to 
hirr  joining  the  fleet;  and  I  am  therefbre  of  opi- 
nion, that  the  warranty  in  this  policy  his  been 
fubftintially  performed. 

Mr.  Jultice  B'uller. — Tn  deciding  this  Cafe,  it 
is  not  riecelTary  to  (ay,  whether  failing  orders  are 
eficntial  or  not :  as  at  prefent  advifed,  I  do  not 
fay  that  they  are  abfolutely  rieceflfary.  The  pre- 
fent queftion  is  (imply  this  :  did  the  Ariihdel  Tail 
wich  convoy.  This  is  a  conditioh  which  mud 
be  literally  confiplied  with,  as  all  the  cafes  agree. 
As  to  the  queftion  itfelf,  it  is  undoubtedly  a 
queftion  of  (adl :  and  the  fafts  of  the  cafe  (eem 
to  me  to  prove,  that  the  Gtorieux  was  no  part  of 
the  convoy.  Admiral  Graves  had  failed  before 
they  arrfved  5  and  that  circumftancfe,  which  n?y 
Lord  ftated,  fcems  very  material,  that  no  orders 
were  (eft  behind  for  the  Glorteux.  I  fay  that,  on 
this  evidence,  (he  was  not  a  part  of  the  convoy  : 
for  ih  order  to  make  h^r  to,  It  muft  appear  that 
file  was  under  the  orders  oi  Gr}tva.    Did  ht 
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kave  her  behind  to  take  care  of  the  (hips  that  re- 
mained ?  If  fo,  it  would  aher  the  cafe  very  ma- 
terially.    But  there  was  no  fuch  idea;  for  if  there 
had^  the  Giorimx  would  have  remained  at  B/it€^ 
fields  for  the  reft  of  the  Ihips,  until  the  ift  of  JiC" 
gm/i  >  on  the  contrary.  Captain  Cadagcn,  finding 
chat  Admiral  Graves  was  gone,  immediately  fol- 
lowed ;  for  his  fole  objed  was  to  join  Admiral 
Granges.     Ships  muft/ail  under  the  convoy  appointed 
iy  the  government  of  the  country^  who  proportion 
the  firrength  of  it  to  the  neccinty  of  the  times. 
To  what  end  would  this  care  be  taken,  if  mcp-* 
thantmen  were  to  fail  under  the  prote6^ion  of 
fingle  ihips,  with  which  they   may  happen   to 
meet  ?  1  am  therefore  of  opinion,  that  if  a  fhip 
do  not  fail  wiih  the  convoy  appointed  by  govern- 
ment^ it  is  not  a  failing  with  convoy,  within  the 
terms  of  the  policy.     The  rule  for  a  new  trial 
was  therefore  difcharged. 

Although  the  decifions  of  the  court  of  King's 

Bench  require  no  additional  authority  to  fupporc 

them ;  yet  it  will  he  proper,  merely  by  way  of 

iUuftration^  to  point  out  to  the  reader,  in  what 

cafes  the  opinions  of  foreign  writers  agree  with 

the  determinations  of  the  Englijh  courts  of  juftice. 

Monlkur  D'Emerigon,  a  very  diftinguifhed  French  1  Emerlgon. 

writer  upon  this  branch  of  jurifprudcncr,  puts  P'  '7** 

this  cafe  :  **  On  avoit  fait  des  afTurances  Air  un 

**  navire,  de  fortiede  Marfeille  jufqu'  aux  Dc- 

*^  troits  de  Gibraltar^  et  dans  la  police  il  i^toic  dit 

*'  que  le  navire  partiroit  de  Marfeille  fous  Vejcorte 

^'  £me  batiment  de  roi  \  autrementy  affurance  nulle. 

**  Une  fregate,  chargee  de  munitions  de  guerre 

**  pour  AigefiraSi   fe  trouvoit  \.  fEJlaque.      Le 

*'  navire  aAure  mit  a  la  voile  fous  les  aufpices  de 

^  cettc  fregate  qui  lui  accorda  prote^Slion,  et  qui 

*'  partit  en  memc  temps.     Confuitc  fur  ce  cas, 

•*  je  fus  d'avis  qui  fi  le  navire  etoit  pris  par  les 

"  ennemis,  les  affureurs  feroicftt  fondes  a  refufer 

^*  le  payment  de  la  perte :  car  autre  cboje  efi  d'etre 

I  rC  c  4  Jous 
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**  Jbus  VeJcofU  £im  hatiment  de  roi^  et  autre  cb^Je 
**  efi  de  navigucr  Jimplemsnt  Jqus  Jes  au/fices.*' 

Sec  th^  Cafe,       From  the  cafe  oi  Hibbert  and  Pig$u  vtit  collet 

this;  that  a  convoy  appointed  by  the  Admiral, 
,  commanding  in  chief  upon  a  ilation  abroad,  is  a 
convoy  appointed  by  government.  And  bcfide^ 
the  inftrudion  it  affords,  applicable  to  the  parti- 
cular fubjeA,  for  which  it  was  here  infertedj  it 
ferves  to  eilablifh  fome  principles  laid  down  at 
the  beginning  of  this  chapter  j  that  whether  the 
lofs  do  or  do  not  happen^i  on  account  of  the 
breach  of  ihc  warranty,  ftill  the  policy  is  for- 
feited :  for  in  this  cafe,  the  Ihip  infured  periflicd 
in  a  florm,  long  after  fhe  had  joined  the  regular 
convoy ;  and  confequently  the  lofs  did  not  hap-: 
pen,  on  account  of  the  breach  of  the  condi- 
tion* 

Having  feen  what  Ihall  be  deemed  a  convoy, 
let  us  proceed  to  confider  what  fball  be  a  dep^-* 
lure  with  convoy,  within  the  pfieaning  of  a  war- 
ranty to  depart  with  convoy^  The  rule  on  thi$ 
point  is  (hort  and  clear,  that  fuch  a  warranty  im- 
plies, that  the  ihip  (hall  go  with  convoy  from  the 
ufual  place  of  rendezvous,  at  which  the  ihips 
have  been  accuftomed  to  aiTembie;  aa  Sfitbeady 
or  the  P/fWns  for  the  port  pf  London ;  and  Bhe- 
fields  for  all  the  ports  in  Jamaica.  And  from  the 
particular  port  to  fuch  ufual  place  of  convoy,  thp 
fliip  is  protc^Sted  by  the  policy. 

j^cihulier'j  Thus  in  an  adlion  on  a  policy  of  infuhancc  by 

^^^^'  the  defendant  at  London^  infuring  a  fliip  frond 

2  ba  ,c.  443.   ^jj^j^^g  jp  ^^  j^^ji  j„ji^^^  warranted  to  depart  with 

convoy  ;  the  declaration  ftates,  that  the  fiitp  went 
from  London  to  the  Downs,  and  from  thence  ^ith 
convoy y  and  was  loft.  After  a  frivolous  plea  and 
demurrer,  the  cafe  ftood  upon  the  declaration^  to 
y^hich  it  was  objefted.  That  here  was  a  departure 
Iffithoyt  convoy. 
Per  Curiam.  The  claiife.  Warranted  to  depart  with  convoy, 
-  muft  be  conftrued  according  tp  the  ufage  amonjg 
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pierchants,  that  is,  from  fuch  place,  where  conn 
yoys  are  to  be  had,  as  the  JDowns^  &c. 

It  is  true.  Lord  Chief  Jufticc  Holt^  upon  that; 
pccafion,  was  of  a  different  opinion ;  but  the 
judgment  of  the  other  judges  was  relied  upon, 
and  confirmed  in  the  following  cafe  by  Lord 
Chief  Jufticc  Lee^  and  has  alfo  been  recognized 
in  feveral  other  cafes,  in  which  the  queftion  has; 
come  collaterally  before  the  court.  Indeed  of 
late  years,  it  has  been  tacitly  acquiefced  in ;  for 
there  never  is  a  convoy  from  the  port  of  Lon- 

On  an  infurance  from  Lsndon  to  Gibraltar ,  Gordon  r. 
warranted  to  depart  with  convoy ^  it  appeared  that  Morlcy. 
f here  was  a  convoy  appointed  for  that  trade  ^t  ^Stra.  1265^ 
Sfitbead,  and  the  (hip  Ranger,  having  tried  for 
convoy  in  the  Downs,  proceeded  for  Spitbead, 
and  was  taken  in  her  way  thither.  The  infurers 
infifted,  that  this  being  the  time  of  a  French  war, 
the  (hip  ihould  not  have  ventured  through  the 
Channel,  bvit  have  waited  iq  the  Downs  for  an 
occafional  convoy.  And  many  merchants  and 
pfSce-k^sepers  were  examined  to  that  purpofe. 
But  Lord  Chief  Jufticc  Lee  held,  that  the  (hip 
was  to  be  con(idered  as  under  the  defendant's  in- 
furancc  to  a  place  of  general  rendezvous,  according 
to  the  interpretation  of  the  words,  "  warranted 
f*  to  depart  with  convoy."  Salk.  443.  And  if 
the  parties  meant  to  vary  the  infurance  from  what 
is  commonly  underflood,  they  (hould  have  par- 
ticularized her  departure  with  convoy  from  the 
Downs.  The  jury  was  compofed  of  merchants, 
who  found  for  the  plaintiff,  upon  the  ftrength  of 
ihis  direftion. 

A  (innilar  decifion  was  m^de  in  the  year  1781, 
by  the  Admiralty  of  France,  which  is  reported  iq  Tom.  i.  p» 
the  work  o(  Emerigon.  i6:j. 

Upon  this  kind  of  warranty,  it  is  to  be  ob- 
ferved,  that  although  the  words  commonly  ufed 
are,  "t.a^/>^r/ with  convoy,*'  or,  *'  to  fail  with  2  Salt.  443, 
X\  coiiyoy  j"  yet  they  extend  to  failing  with  con^ 
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^&y  ifit6ogh6ixt  the  whble  of  the  voyage,  as 
much  as  if  thofe  wotds  were  inferted.  Indeed, 
i6  (b^oft  the  coiitnty  vf6u\d  introduce  an  infi- 
htte  variety  of  (ratds;  as  a  (htp  wotxld  fail  out  of 
htrbbur  t^ith  the  convoy,  continue  with  it  for  art 
hovr  or  two,  then  leave  it,  and  run  every  peril, 
it  tht  rifk  of  the  underwriter.  If,  therefore,  th^ 
^6A^^oy  is  6Aly  to  go  ft  part  of  the  way,  that  is 
Mt  a  c6mpliance  with  the  waitan  ty  s  and  the  in^^ 
furer  is  dtfcharged  from  his  engageftients. 

3  Lcvirx.  This  was  one  of  the  points  ruled  in  Jefi'^S  V. 

$»<>•  *Leggndra,  that  will  be  quoted  at  length  prefcntly, 

in  which  Lord  Chief  Juftice  Holi  and  the  reft  of 
the  court  hetd,  that  although  the  wtrdt  of  the 
policy  Only  were  "  to  depart  with  convoy,**  yet 
they  extend  to  fail  with  convoy  throughout  t6e 
whole  voyage. 

In  a  more  modern  cafe,  however,  this  dbftfiiift 
cSTtie  again  in  (Jueftion ;  and  after  very  full  c6n* 
Bderation,  the  opinion  of  Lord  H^lt  Was  iinani- 
htoiifly  confirmed  by  the  whole  court  of  Kiiig'4 
Bench. 

Iitly v.Ewcr.'     It  was  ail  aftion  for  money  had  and  received, 

Doug.  72.     brought  againft  ah   underwriter  for  a  fetum  of 

prerhium.  The  policv  was  dn  the  fhip  the  Far^ 
ker  Gnlleyy  *'  at  and  fVom  V^kict  to  the  tyiftunt 
**  IJlcmdsy  and  at  and  fiom  thence  to  L(^¥n^*  at  a 
premium  6f  5  guineas  ftr  tent.  "  to  return 
«'  2  ftr  ctnt.  if  this  Jhip  Jniled  with  c9ffV0y  /fM 
*'  Cihraltat^  and  atrivcd/'  The  fbip  touched  at 
Xiihraltar  on  her  Way  home,  artd  failed  from  tfc«ic* 
under  convoy  of  the  Ztpbyr  ^abp  of  war,  M  tbi 
conotjy  tvas  deftintd  oniy  to  go  to  n  cetidin  iaiitkde^ 
about  as  far  as  Cape  Finifterrey  being  ordered  on 
the  Lifion  Ration  ;  and  accordingly  the  ftip  and 
convoy  fepa^atcd,  and  the  fliip  arrived  fafc  at 
'  London.  The  only  queftion  in  the  caufc  was, 
Whether,  by  the  tenths  of  the  pblicy,  the  condi- 
tion for  the  return  of  premium  was  a  defarinrt 
fpom  Gibraltar  witbfuch  cmrtroy  asrojdd  be  met  with, 
for  whatever  part  of  the  voyage  that  mi^in^cn 

t$ 
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t9  M  if'  *  dipdHUfe  With  itmmy  fbr  the  voyagi. 
The  trial  came  bfi  bcfbrc  Lord  Mansfield  and  a 
common  jur^j  \frfich  k  v6rdi6b  i;^as  foufid  f6f  the 
plain  tiffs. 

A  rufe  having  be^n  obtained  to  fliew  fciiufe  wh^ 
there  (hduld  not  be  a  new  tria!  %  the  Evidence 
frdm  his  Lordlhip's  report,  appeared  tp  b^'thirt  : 
Thit  thife  plaintiffs  had  called  \vitnefle»  (one  of 
whorh  was  Mr.  Gorman,  an  eminent  nfiercJ>ttt) 
to  prove  thit  for  fome  years  paftj  when  tonvbjr 
for  We  vpfd^,  or  tbi  whole  voyage  VirjlS  ihtefided, 
thoie  explanatory  vrords  hid  befch  added,  and 
that,  by  this  ufage,  the  cxprcfTions  of  "failing 
with  convoy,*'  and  *'  failing  with  coh^dfy  for  the 
"  voyage,"  had  received  diffindt  techhical  itieah- 
ings  :  **  with  convoy,"  fignifyihg  liJhatevei*  con- 
voy the  fhip  fhould  diep4rt  with,  ^hethfcr  for  A 
gi4itcr  or  lefs  part  of  the  voyage.  Sevei^il  polT^ 
cits  <7ere  alfo  produced,  which  hid  bceh  filled 
vip  at  the  offifcfe  of  the  famfe  broker,  who  had  pre- 
pared that  which  hid  given  occafiori  tothl^  caiife, 
jn  which  the  words,  "  for  the  voj^ige,"  or  "  for 
*'  England,*'  were  added.  The  captain  p'-ovedj 
that  at  thb  trme  when  he  left  GWrali^r,  bo  other 
convb^  Was  to  Be  had.  The  wilneHcs  for  the  6t^ 
fcndarit  fwore,  that  they  uhderftobd  thfc  word* 
"  with  convoy,"  to  mein,  cohvoy  for  the  'vtty&ge  5 
and  th'c  broker  Jaid,  that,  at  tire  tinhe  tWs  poJitJ^ 
^as  (ighed^  he  iinderftdod,  and  apprehended  it 
Was  fo  unde^rildod  by  sill  the  parties,  that  the  cbn- 
Voy  was  to  b^ Tor  the  voyage,  ind  that  tfee  retiirh 
wXsltich  Ifs  ^as  ufiral,  Vhen  convby  Ifor  the  voyage 
was  meant.  His  Lordfhip,  after  ftiting  the  cvi- 
dehce,  faid,  that  when  the  cafe  wis  Opened,  he 
thought,  on  tlieTace  6f  the  policy,  that  the  words 
mncfft  mrarifor  the  voyage.  He  hid  ndt  admitted 
the  counfcl  to  aflc  the  opinion  of  the  witneffes  oh 
the  c6nftrri6lio'n  ;  but  t6  Teirh  whether  there  ivas 
^ii<j  iifogje  fn  thrs  cafe,  Wbith^^uhi^ive  a  fixed 
and  tephmcal  fenfe  To  tfie'words.    This  Wis  a 
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qucftion  of  faft  to  be  afcertained  bjr  evidence, 
and  proper  for  the  confideration  of  a  jury% 
The  cafe  was  fully  argued  at  the  bar. 
Lord  Mansfieid.  On  the  words  I  was  ftrongly 
of  opinion,  that  the  policy  meant  a  departure 
with  convoy  intended  for  the  voyage.  The  par- 
ties could  not  mean  a  departure  with  convoy, 
which  niight  be.  defigned  to  feparate  from  the 
fhip  in  a  minute  or  two  j  though^  when  convoy 
for  the  whole  of  a  voyage  is  clearly  intended,  an 
unforefeen  feparationis  an  accident,  to  which  the 
underwriter  is  liable  j  for  the  meaning  of  fuch  a 
warranty  is  not  that  the  fhip  and  convoy  fhould 
continue  and  arrive,  together.  But  I  (till  think 
that  the  evidence  was  properly  admitted  at  the 
trial  of  this  caufe  ^  becaufe  the  fenfe  contend- 
ed for  by  the  plaintiffs,  was  not  inconfiftent  with 
the  words  of  the  policy,  and  therefore  it  was  ma- 
terial to  fee  what  the  ufagc  was.  I  laid  great 
ftrcfs  on  Mr.  Gorman  s  teftimony.  I  did  not  con- 
fider  him  as  a  common  witnefs.  However,  it 
fcems,  froni  what  I  haye  heard  fince,  that  people 
in  the  city  are  diflatisfied  with  the  verdift,  and 
think  the  evidence  of  the  plaintiffs'  witnelTes  was 
founded  on  a  miftake.  Certainly  critical  niceties 
ought  not  to  be  encour^ed  in  commercial  con- 
cerns ;  and  wherever  you  render  additional  words 
neceflary,  and  multiply  them,  you  alfo  multiply 
doubts  and  criticifms.  It  may  be  hard,  becaufe 
words  have  been  added  in  fome  inllances,  to 
force  a  conftruftion  in  this  cafe,  fronri  the  omiiHou 
of  them.  The  queftion  is  of  great  inr\portaQce. 
The  rule  was  therefore  made  abfolute. 
Doug.  p.  74.  The  new  trial  came  on  before  Lord  AfansfieU 
note  (7)         at  the  fittings  after  Trinity  term,  19  Gfo.  3.  when 

a  verdifb  was  found  for  the  defendant,  the  in^ 
furcr. 
]X>ug.  T^.         B^^c  although  it  has  been  thus  fettled,  ^hat  a  ihip 

muft  depart  with  convoy  for  the  whole  of  the  voy- 
age ;  yet  in  the  lall  cafe,  it  was  truly  faid  by  Lor4 
J\IaNsfieI^f  that  an  unforefeen  feparation  is  an  ac- 
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ciident^  to  which  the  underwriter  i^  liable.  It  is 
the  law  of  reafon  and  common  fcnfc;  for  it  would  >  Emengon, 
be  the  height  of  injuftice  and  cruelty  to  heap  mis- 
fortune upon  misfortune,  and  to  fay,  that,  becaufe  a 
fhip  has  been  feparated  from  her  convoy  by  ftrefs 
of  weather,  or  the  fury  of  the  elements,  that  the  in- 
fured  (hall  fufFer  ftillgreateh  mifery,  by  being  de- 
prived of  that  indemnity  which  he  had  fecured  to 
himfelf  by  paying  a  fufficient  and  adequate  pre- 
mium«  The  lav/  of  England  does  not  tolerate 
fuch principles;  and  the  firft  decifion  upon  the 
fubje6t  was  fuch,  that  it  never  has  been  departed 
from  in  any  inllance. 

Affumpfit  on  a  policy  of  infurance  made  in  the  Jeffcry  v.Lc- 
ufual  form,  "from  London  to  Cadiz,  warranted. g^"^"* 
"  to  depart  with  convoy."     Upon  the  general  3  ^^^^  3^0- 
iflue  pleaded,  the  jury  found  a  fpecial  verdift,  car^h.  2^6^ 
Hating,  that  the  fhip  did  depart  from  the  port  of  i  Shower^ 
London^  in  company  of  the  convoy  intended,  and  3^^- 
failed  together  as  far  as  the  JJk  ofPTigbf^  in  pur-  J  ^^'  5^' 
fuance  of  the  voyage  towards  Cadiz ;  and  there    '    * 
they  were  feparated  by.  ftrefs  of  weather  -,  that  the 
convoy  put  into  Toriay,  aitd  the  infured  ^ip  into 
the  port  oiFowey  in  Cornwall.     That  three  days 
afterwards,  the  wind  fetting  right  to  bring  the 
convoy  down  the  channel,  the  mafter  of  the  in- 
fured fhip  failed  out  of  Fowey  on  purpofe  to  meet 
the  convoy;  but  it  did  not  come:  and  then  the 
infured  fhip  was  feized  with  another  ftorm,  fo  that 
fhe  could  nor  return  from  whence  fhe  came,  but 
was  driven  upon  the  French  coall,  and  there  taken 
by  the  enemy. 

After  feveral  arguments  of  this  %)ecial  verdift,  Cirthcw, 
the  plaintiff  had  judgment  ^^r  totam  curiam-^  and  *^^» 
their  principal  reafon  was,  becaufe  there  was  no 
manner  of  negleft,  or  other  default  found  in  the 
mafter  of  the  fhip ;  but  it  appeared  he  had  done 
all  in  his  power  to  keep  in  company  of  the  con- 
voy. It  is  found  exprefsly,  that  he  departed  with 
convoy  from  his  firft  port,  which  anfwers  the  words 
of  the  policy :  but  it  would  have  been  otherwife, 

if 
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if  «ny  fraud  of  ftcglcd  1^4  l*c«i  fouiotd  in  ^ 
m after  of  tlvc  injured  ibip  after  his  depvffVfii 
jxotyifith&z^^ipg  Ifc  depaitcd  out  of  .the  &fSt  port 
a^ich  convoy^   ifor  jthe  me^ij^g  of  th^e  words 

infured  Ihip  ^ovld  keep  cognp^i^  )Wi^|i  t^  coq- 
voy,  during  the  j^le  yoy^e,  if  ,poflibJ^. 

Even  where  x)\t  .fliip  hjis  i;^y  .temfM^upu^  we^* 
ther  b^qp  preye<>tj?d  /rpni  ioir*i«g  *he  cpnyoy  At 
Jill,  ^t  Jcftft,  .of  r^(^yi^,thc  owlcrs^f  the  cqpq- 
nMH^erpfAhC'ftHpsof  wj^r,  if  Ibe  4p  every  thing 
in  hqr  pPY!<i^  tt9  .^fe^b  ^itj  it  t^^all  fi^  4cea)^d  a 
failing  with  convoy^  within  th^  terixi^  of  4)^  W^- 
ranty; 
Victoria  V.         jhe  plaintiff  ha^  infused  .op  .goods  ip  the  J^ 

2  S^'i  2  -o.  M*^  ^^^  ^"^^^  GQitenbu^'gk  to  /.^^»,  Wh  a  y^ar- 
^  ranty  4^  ^^/ii^r/  .wj4b  jcg^vfy  (v/^xi  Fleji^pj.  In 
J^b  I7A4j  .^*^c  ihip  .feU^d  fr<?ni  Goftcnhnrgb  to 
FUckery^  ^d  there  ,ihe  >v^ited  for  convoy  two 
months.  Qn  t(^e  {lift  of  ScpimkcTj  ^t.nioe  in  the 
niorning,  ^hr^e  .n>en  of  war,  who  «h^  yone  hua« 
dr?d  ^crchant,ftxip3  ip,gQnycty,:ftQQd  og  fiukjary^ 
^nd  m,a(lc,afignal.fQr«,the  ftip3  J^h^rp  xo  coaie 
put,  and  likti^^ife  fenc  in  a  yaui  to  ord^r  .thc(P 
put.  iThcre  jyere  fourteen  .fliips  w^UiQg>  .and 
the  Jo,bn  ftpd  7^«r  gpt  put  by  gvelveo'olpqkj.aod 
pfie^pf  tl>e  firft ;  .the  ^onvoy  bdvingcfeiled  geoUy 
pp,  andjbciAg.twp^UaguesAThftad.  -  Xt.^^sab^rd 
gale,  ppfi  ^'y  ftxinthe  Aftcroppn,  the. (hip  QU^ 
ppiw,ijli  iberfl^et;  4)pt  could  j)ot^et  p either,  qf 
the  fpejn.pf  jsr.ar  for  fgiUflg  prders,  on  account  oi 
the  gale  of  wind.  It  was  ftormy  a^l  night,  ^nd 
.  ^c  4.ay-^brcA}^  the  ihip  .in  qu^ftipn.wns  iiitlvc  midtt 
.pf.?he^eet;  Jbvu,the\w.cather  ,v):aSi-fo  h^di.thatop 
^o^t.coujd'be  f<;ntfbr.faiJing. orders,  AFrmcb 
^riv^Q^r  hAd:faU$;d  amongft  thein  allnjghti  and 
it^bejng  foggy  on  .the  24d,^tac,l«d  the  ^^pkn  and 
J^n^  .^bput  wo,  .who  .kept, a  ruaniqg  fight  till 
d^rl^j  .which  ,was  renewed  thcacxtmoiroing,  when 
ihe^>i^as.  t^kicn.  Eor  the  defendant  it.was  ipMed, 
flwt  jLhis;fhip  iW^s  jjcv^cr  under  convoy,  nor  is 

ever 
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ever  confider^d  fby  till  tbey  kxvc  recclvied  falling 
orders  $  and  if  the  wcadier  would  not  pernait  the 
capcain  to  get  thenn^  he  Ihould  have  gone  back. 

Bot  chc  Chief  Juftice  and  the  jury  w€r.e  both  of  Sir  Williaia 
opmioD,  that  as  die  captain  had  done  every  thJAg  ^^* 
in  his  power^  it  <was  a  departing  with  convoy : 
and  thoie  agreements  are  oover  confined  Co  pre- 
cife  words ;  as  in  the  cafe  of  departing  with  ccm- 
voy  from  London^  when  the  place  of  rendezvoiis 
is  Sfithcady  a  lofs  in  going  diitber  is  within  the 
policy.    "So  the  plaintiff  recovered. 

Cut  it  is  evident  from  all  that  has  been  ^id, 
that  if  thepe  be  an  opportunity  of  convoy ;  if  the 
convoy  throw  out  repeated  fignals  to  join  ;  and 
by 'the  negligenoe  and  delay  c^  the  captain  of  the 
infimsd  fliip,  the  opportunity  be  loft,  the  warran- 
ty'to  depart  with  convoy,  is  not  complied  with, 
and  the  undecwriter  is  difcharged. 

Thus  in -an  aftion  on  a  policy  of  ipfurahce  tried  Taylor  t. 
before  iord  MmsfieUy  the  jolaintiff  was  non-  Wopdncfs. 
fuited,  there  being  a  warranty  to  depart  with  con-  g^g 
voy ;  and  it  appearing  from  the  evidence,  that  HiL  Vac.  * 
the  commodore  of  the  convoy  'had  made  ilignals  4  Geo.  j, 
for  failing  from  Spiibcad  W  St.  Ihlcn\  the  night 
-before,  and  ^had  made  repeated  fignals  the  next 
.morning  from. fev^n  o'clock  till  .'twelve,  notwith- 
fianding  which,  the  (hip  infured  had  neglei5^ed  to 
fail'With  him,'aad'did  notfail  till  two  hours  after, 
in  confequence  of  which  he  was  taken  by  a  pri- 
vateer (ij). 

The  third  and  laft  fpecies.of  warranty,  which 
Calls  under  our  confideration,  is  that  of  neutra- 
lity ;  or  that  the  fhip  or  goods  infured  are  neu«- 
«ral  property.  This  condition  is  very  different 
from  either  of  the  two, former  -,  (ot  if  this  war^ 

{a)  As  to  the  ^ttty  of  the  ^cers  appointed  fcr  conroy  to  .      ' 

tnerchant*ihip5«  fee  it  prefcribcd  in  the  Stan,  of  the  13^  Cha.  2« 
•Ttat.  uc^p.  art.  17,  which  regulations  wtre  confirmed  by  the 
.asd.  of  peo.  2.  c.  3j.  f.  2.  art.  17. 

a  ranty 


40C 


OF    NON-COMPLIANCE 


Vide  c.  lo. 


ranty  be  not  complied  with,  •  the  contraft  is  no! 
merely  avoided  for  a  breach  of  the  warranty,  but 
rt  is  abfolutely  void  ab  initio^  on  account  of  fraud. 
This  ground  was  entered  upon  in  the  chapter  of 
fraud  i  and  the  principle,  on  which  the  difference 
turns,  is  this.  A  man  may  warrant  that  his  (hip 
ihall  fail  with  cDnvoy;  and  if  that  condition  be 
not  complied  with,  it  is  not  his  fault,  becaufe  it 
depends  upon  the  afts  of  other  men  :  but  ftill  he 
is  the  fufFerer,  for  he  lofes  the  benefit  of  his  con- 
tract. So  alfo  if  he  warrant  to  fail  on  a  particu- 
lar day,  and  do  not,  he  is  guilty  of  no  crime;  for 
that  was  a  circumftance,  the  performance  of 
which  depended  on  a  thoufand  accidents,  fuch  as 
wind,  weather,  repair,  fcf^. :  but  as  he  had  ex- 
prefsly  undertaken,  he  lofes  the  effeft  of  his  po- 
licy by  non-compliance.  But  in  neither  of  thcfe 
cafes,  as  I  have  faid,  is  the  infured,  making  fuch 
a  warranty,  guilty  of  any  offence.  Not- fo  with 
him,  who  warrants  property  to  be  neutral.  That 
is  a  faft,  which  at  the  time  of  infuring,  muft  be 
within  his  own  knowledge^  and  if  he  afiert  it  to  be 
neutral,  knowing  it  to  be  otherwife,  he  is  guilty 
of  a  wilful  and  deliberate  falfhood,  and  incurs 
moral  turpitude.  In  fuch  a  cafe,  therefore,  the 
contra6t  between  the  parties  is  abfolutely  null  and 
void  to  all  intents  and  purpofes. 

Thus  on  a  fpecial  cafe  referved  for  the  opi- 
nion of  the  court,   it  appeared  that  an  action 
4Burri  1419.  was  brought  for  the  recovery  of  a  total  lofs  on  % 
D?J^^.^^*       policy  of  infurance  made  on  goods,  on  board  the 

iixii^  Bona  Fortuna^  at  and  from  North  Bergen  xo 
any  ports  or  places  whatfoever,  until  her  fafc 
arrival  in  London ,  "  vmrranted  neutral  Jhip  and 
"  -property.**  The  lhip,iwith  the  goods  fo  being 
on  board  her,  after  he^^  departure  from  North 
Bergen,  and  before  her  arrival  at  London,  pro- 
ceeding on  her  voyage,  was,  by  force  of  the 
winds,  and  ftormy  weather,  wrecked,  caft  away, 
and  funk  in  the  feas;  and  the  faid  goods  were 
thueby  wholly  loft.     The  fhip  called  La  Bon$ 

Fortuna^ 
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Fortuna^  at  and  before  the  time  (he  was  lod^  was 
not  neutral  propertyy  as  warranted  by  the  faid 
policy.  The  queftibn  was,  whether,  under  fuch 
circumftances,  the  plaintiff  could  recover.  Lord 
Mansfieldy  after  hearing  counfel  for  the  plaiatifT, 
flopped  thofe  for  the  defendant,  faying,  the  point 
was  too  clear  to  be  argued.  There  was  a  falfe- 
hood,  with  refpcft  to  the  thing  infured  \  for  he 
infured  neutral  property,  when  it  was  not  fo: 
therefore  there  is  no  contrail.  We  muft  give 
judgment  for  the  defendant. 

If,  however,  the  ihip  and'  property  are  ncyutral 
at  the  time  when'  the  riik  commences,  this  is  a 
fufficient  compliance  with  a  warranty  of  neutral 
property :  becaufe  it  is  impoffible  for  the  infured 
to  be  anfwerable  for  the  confequences  of  a  war  . 
breaking  out  during  the  voyage.  The  infurcr 
takes  upon  himfelf  the  rifk  of  peace  or  war; 
they  are  public  events^  equally  known  to  both 
parties. 

The  plaintiffs  infured  the  fhip  the  Tonge  Her^  Eden  and 
man  Hiddingay   and  her  cargo,  "  at  and  from  Another  v. 
"  VOrient  to  Rotterdam,  warranted  a  neutral  Jbip  ^^rkinfon. 
"  and  neutral  property.'*     The  (hip  being  cap-    ^^i'7^i* 
tured  in  the  courfe  of  her  voyage  by  i^me  Englijb 
Dnen  of  war,  the  plaintiffs  brought  tins  aAioa 
againft  the  defendant,  one  of  the  underwriters, 
on  the  policy,  (lating  in  their  declaration,  that 
the  defendant  fubfcribed  the  policy  on  the  28th 
o(  November  17  So,  and  averring  that  the  (hip  and 
cargo  were,  at  that  time,  neutral  property.     The  f 

trial  came  on  before  Lord  Mansfield,  at  Guildhall, 
Mrhen  a  verdid  was  found  for  the  plaintiffs,  fub- 
jed  to  the  opinion  of  the  court  upon  a  cafe 
(lating,  that  the  (hip  in  queftion  lailed  from 
VOrient,  on  the  voyage  infured,  on  the  i  j  th  of 
December  1780,  having  the  infured  cargo  on 
board,  ^Mr^  iotb  the  ftfip  and  cargo  were  neutral 
property  at  the  time  of  the  foip's  departure  from 
Ltirient,  and  fo  continued  until  the  20th  of  De^ 
cember  1780,   on  which  day  hoftilities  haviilg 
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commenced  between  the  EngUjh  and  the  Dmtcbf 
the  Dutch  ceafed  to  be  a  neutral  power^  snd  Ac 
ihip  and  cargo  ceafed  to  be  neutral  property. 
They  were  taken  on  the  25th  of  December  1780, 
.  and  condemned  as  lawful  prize^  in  the  Adfmralty 
courts  on  the  19th  of  Februnrj  1781. 

Lord  MMfi^ld.'—lA^tiCiy  points  have  been  gone 
into  in  the  argument  on  both  fides  at  the  bar^ 
which  are  not  necefiary  for  the  decifien  of  this 
cafe.  For  inftance^  there  is  no  doubt  but  yoa 
may  warrant  a  future  event.  But  the  fiegk 
queftion  here  is^  what  is  the  meaning  of  this 
pcdicy.  I  had  not  a  particle  of  doubt  at  the 
trial,  and  I  know  the  jury  had  none ;  but  Mr. 
l^ee  prefltd  for  a  cafe,  and  I  granted  oAe  out  of 
refpeit  to  him*  What  is  the  cafe  ?  It  is  aa  in- 
furance  upon  a  ftiip  and  her  cargo,  at  acd  from 
VOrient  to  Rctferdam.  The  infurcd  warrant 
them  neutral,  and  the  defendant  would  have  the 
court  to  add,  by  conllruftion,  "  and  fo  Ihall  co»- 
"  tiftue  during  the  whole  voyage."  The  con- 
tra£b  is  not  fo.  The  infured  tell  the  fiate  of  the 
(hip  and  goods  the^y  a^d  the  infurers  take  upon 
themfelv^s  all  future  events  and  rilks,  from 
men  of  war,  enemies^  detentions  of  princes,  &c. 
The  parties  themfdves  could  not  have  changed 
the  nature  of  the  property ;  but  they  did  not 
mean  to  run  the  riik  of  the  war.  If  it  made 
a  difference  what  country  the  property  be- 
longed to,  the  underwriters  ftould  have  enquired. 
The  rifle  of  future  war  is  taken  by  the  undcr- 
Videantc,  writer  of  every  policy.  By  an  implied  warranty 
c*  n*  every  Aip  mvft  fee  tight,  (launch,  and  ftroog; 

but  ic  is  fufiitient  if  (be  be  fo,  at  thje  time  of  Im* 
failing.  She  may  ceafe  to  be  fo  in  cwenty-feur 
hours  after  her  dej^arture,  and  yet  the  under- 
writer will  continue  liable,  r^he  cafe  of  IMfy  v. 
Ewer  turns  quite  the  other  Way.  The  decifion 
Vide  fupra.    there  was,  that  the  flaip  muft  fail  with  convoy, 

according  to  the  ufage  of  the  t-rade ;  that  is,  cob* 
voy  deftined  to  go  as  far  as  ufeal  in  ihat  voyage. 

The 
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Th«  prefcnc  is  the  cleared  caie  that  can  be. 
The  warranty  is>  that  things  ftand  fo  at  the  time; 
hot  that  they  (Jiall  continue. 

Mr.  Juftice  fVilles  and  Mr.  Juftice  A/hhurfi 
concurred. 

Mr.  Juftice  Buller^—Tht  cafe  q{  Lilly  v.  Ewer 
is  n^uch  againft  the  defendant^  for  it  was  not 
OMitended  there,  that  the  (hip  mMft  continiu  with 
the  convoy  during  the  whole  voyage.  The  pdfiea 
was  delivered  to  the  plaintiflTs. 

And  afterwards  in  a  fubiequent  cafe  of  Sahucci  Vide  infra. 
V-  Jd^nfo^^  in  the  courfe  of  the  argument,  Mr. 
Juftice  Butier  faid;  J  do  not  agree  with  the 
counfelj  who  contend^  that  the  property  muft 
continue  neutral  during  the  whole  voyage :  if  it 
be  neutral  at  the  tiaie  of  failing,  and  a  war  brcalc 
out  the  nttt  day>  the  underwriter  is  liable. 

Having  ieen  what  (hall  be  deemed  a  com- 
pliance with  a  warranty,  a(rerting  that  the  pro- 
perty infured  is  neutral  1  and  having  alfo  con* 
(idercd  what  effeft  the  breach  of  fuch  a  warranty 
has  upon  the  contract  of  infurance  (  it  may  be 
pn^er  to  pbferve,  before  this  chapter  is  clofed, 
now  far  our  courts  of  law  hold  the  fentences  of 
foreign  courts  to  be  conclufive  evidence,  that  the 
property  was  not  neutral^  fo  as  to  difcharge  the 
Wderwriters. 

In  the  firfl:  cafe  upon  this  point  it  was  held^ 
that  the  fentence  of  condemnation  by  a  foreign 
court  of  Admiralty  is  not  concluBve  evidence^ 
that  tb^  fliip  was  not  neutral ; .  unlefs  it  appear 
that  the  cocidemnation  went  upon  that  ground  : 
coniequencly  the  underwriter  remains  liable.  A 
fentence  of  a  court  of  Admiralty  binds  all  the 
^rl4yas  to  every  thing  contained  within  it;  but 
where  the  caufe  of  condemnation  does  not  ap- 
pear to  b^  on  the  (pecific  ground  material  to  the 
p(Mnt  io  iflue,  evidence  muft  be  admitted  in  order 
to  explain  it. 

Inftiranceoffreight  and  goods  wasmade  upon  the  Bcrnardi  v. 
Aip  the  Jane  (or  Joanna)  at  an4  from  VenUi  to  Mottcux. 
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Landofii  *'  warranted  neutral  Jbip  and  n^ilfral  pre- 
"  perty.^*    The  caufe  was  tried  btforctord  ManJ' 
fieldy  at  Guildhall  J  when  a  verdift  was  foiind  for 
the  plaintiff^  fubjedt  to  the  opinion  of  the  courr^ 
upon  a  cafe  which  ftated  as  follows:  That  the  de- 
fendant underwrote  the  policy ;  that  the  (hip  was 
taken  by  a  French  frigate,  called  La  Magicienne, 
as  (he  was  failing  from  Fenice  on  her  voyage  to 
London ;  that  the   plaintiff  offered   to  give  evi- 
dence on  the  trial,  that  the  property  of  the  (hip 
and  the  property  of  the  cargo  were  neutral  j  and 
that  the  papers  belonging  to  the  (hip  fell  over- 
board by  accident y  after  (he  was  brought  to  by  the 
French  frigate  j  but  the  defendant  objedted  to  fudi 
evidence  being  received ;  and  he  produced  as  the 
ground  of  his  objeftion,    the  fcntencc  of  the 
condemnation  of  the  (hip  in  the  French  Admiral- 
ty Court,  which  was  read,  and  is  as  follows : 
"  Almcria  '^  Louis  Jean  Marie  de  Bourbon^  Duke  de  fen- 

"  The  Joan-    "  thievrCy  Admiral  of  France.     Seen  by  us,  the 
na."  ««  proces  verbal^  made  on  board  the  fnow  J^anna^ 

^'  taken  by  the  king's  frigate  La  Magicienne,  com- 
"  manded  bj  M.  De  Boades,  dated  the  ad  of  De- 
"  cember  laft.     Signed  Saint  Oweyy  fteward,  Bon- 
rety    Dominico    Zane.       Seen  by  the  captain 
commander.    Signed  Boades ; — purporting  that 
the  faid  2d  o(  December  laft,  at  five  o'clock  in 
the  evening,  his  faid  Majefty's  frigate,  LaMa- 
gicienncy    commanded  by  the  faid  Captain  Dc 
Boades  J  being  ten  leagues  eaft  of  Cape  de  Mcu- 
lines,  having  difcovered  a  fnow  fteering  fouth 
fouth  weft,  the  wind  fouth  weft,  and  having 
"  come  up  with  her,  and  ftopt  her,  under  Vene- 
tian  colours y  after  an  hour's  chace,  the  faid  M. 
De  Boades  ordered  the  captain  to  bringon  board 
his  mufter-roll,  paffporr,  and  bills  of  loading; 
with  which  order  the  captain  did  not  readily 
comply,  under  a  pretence  that  the  fea  was 
rough,  and  that  his  long  boat  was  leaky;  but, 
being  at  laft  obliged  to  comply,  upon  threats 
being  made  of  firing  on  him,  and  being  come 


€€ 
€€ 
€€ 
i.€ 
€€ 
€€ 

rc 


€< 

cc 

€t 
«C 

€C 
€i 
(C 
€i 


i( 


on 


€€ 
€€ 


WITH    WARRANTIES;  405 

^'  00  board,  he  declared,  that,  in  getting  up  the 
Jhip*s  Jide,  the  box  containing  bis  mufter-rolly 
bis  patents,  andpajjfport  bad  fallen  from  bis  poc- 
ket into  tbe  fea,  and  only  (hewed  his  bills  of 
^'  loading;  by  which  they  found  the  faid  fnow, 
*^  the  Joanna,  of  14  men,  including  officers, 
•'  commanded  by  Dominico  Zani  of  Venice,  Jailed 
**  from  Venice  tbe  2  ^tb  of  September,  witb  a  carga 
*^  of  12  bales  of  filk,  dried  raifins,  oil,  &c. 
''  and  other  effects  mentioned  in  the  bills  of 
/^  loading  by  him  exhibited,  for  the  account  of 
**  Jundry  perfons  in  Venice,  configned  to  fundry  per-- 
^^  Jons  in  London,  wbitber  be  was  bound.  Thefe 
*'  goods, going  into  an  enemy*s  country,  and  the  lofs 
of  hh  papers  f  which  bad  fallen  into  tbejea,  raij-* 
ingJufpicions\  the  faid  fnow  had  been  fiopt, 
**  and  carried  by  his  majefty's  frigate  La  Magi^ 
"  cienne,  to  Alm'eria,  where  (he  had  been  put  into 
*^  the  hands  of  the  conful,  after  the  faul  Saint 
Owey,  lieutenant,  afting  as  fteward,  and  tbe 
faid  Bouret,  enfign  on  board  the  faid  frigate, 
had  put  their  feal  on  the  faid  fnow,  where  they 
found  no  papers;  and  taken  on  board  the  faid 
fhip  ten  of  the  faid  fnow's  crew,  which  were 
'^  replaced  by  fix  men  from  on  board  the  Ma-- 
gicienne,  and  three  from  the  Atalante,  vfith 
a  coafting  pilot,  who  have  brought  the  faid 
fnow  into  the  port  of  Almeria.  iTbe  premijes 
"  conjdered.  We,  by  virtue  of  the  power  del% 
"  gated  to  us  as  aforefaid,  have  declared,  and 
"  declare,  as  good  prize,  the  fhip  the  Joanna, 
"  her  tackle,  and  apparel,  together  with  the 
^^  goods  of  her  cargo,  and  do  adjudge  them  to 
'*  the  captors ;  that,  in  confequence  of  this  de- 
"  cree,  tne  whole  be  fold  (if  not  already  done) 
*^  in  the  ufual  manner,  and  the  produce  divided 
'*  according  to  the  defire  and  ordinance  of  the 
"kings  made  the  28th  qf  Marcb  1778.  Wc 
"  order>  by  thefe  prefents,  the  vice  conful  of 
"  France,  at  Almeria,  to  look  to  the  execution 
**  of  this  our  ordinance ;  and  hereby  authorize 
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^'  and  command  the  firft  upilafFi  or  feije^n^  cq 
proceed  in  all  forms  requifite  thereto.     Done 
zt  Paris  the    13th   of  yannary  1779*  RigoL*^ 
The  queftion  ftate4  ^  the  opinion  of  the  court 
waS)  v^hether  the  faid  fentence  wasnotconchifive 
evidence  agftinft  the  plaintiff's  recovering  in  this 
a<^ion.     In  the  courfe  of  the  arguments,    the 
third  article  of  the  regulations  of  the  maiine  of 
FtaucCj  bearing  date  the  a6th  of  Jutfi  J778  and 
alfo  thcprMs  verbcly  made  at  the  time  of  the  capr 
ture,  though  not  dated  in  the  cafe^^  nor  g-iren  \n 
evidence  at  the  trials  were  fo  much  referred  co, 
and  feemed  of  fuch  weight  to  the  courts  that  it 
will  be  neceflary  to  infert  them  in  this  place. 
Arret  fi^r  the  regulative  of  the  marine,  &f .    a6th 
July  1778.     Art.  3.  *^  All  veflels  uken,  of  what 
^'  nation  foever^  either  neutral  or  allied^  froin 
^*  which  ic  is  knowji  that  any  papers  have  been 
^  thrown  into  the  fea,  fupprefled  or  abfiraSxd^ 
^'  fliall  be  declared  good  prize ;  together  wid) 
^*  their  targoeSj  upon  the  mere  proof,  ^dx/omt 
*^  papers  have  been  tifro^n  into  the  fea,  widiout 
^'  any  neceifity  of  examining  what  thofe  papery 
*'  were;  by  whom  they  were  thrown  $  and  even 
^^  though  a  fufficient  quantity  ihopld  remain  on 
*^  board  u^jujiify  that  the  fhip  and  the  cargo  be- 
^*  longed  to  friends  or  allies.**    The  proces  verM 
need  not  be  here  repeated  ;  for  although  h  n  not 
fubftantivcly  fet  out  in  the  cafes  yet  it  is  copied 
m]mOi!i  veriaiim  in  the  ientenceof  the  French  Ad* 
miralty.     It  was  admitted  at  the  bar^  that  the 
ientence  had  been  appealed  from,  and  had  been 
affirmed ;  but  nothing  new  or  ipecial  appeared  lA 
the  proceedings  on  the  appeal    Thrs  cafe  n^al 
twice  argued  at  the  bar ;  and  after  the  fecond  ar-r 
gument,  the  court  defired  that  it  mieht  ttuad 
over,  in  order  to  give  time  to  apply  to  the  defen- 
dant for  his  confeht ;  that  the  above  arret  and  tht 
procis  verbal  fhould  be  added  to  the  cafe.    To 
this  propofition  the  defendant  would  not  coa- 
fent. 

Lord 
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Lord  MansfeUy  upon  the  firft  argument  faid : 
Tlie  firfl:  principles  are  clear  and  admitted.  All 
the  world  are  parcies  to  a  fentence  of  a  Courc  of 
Adnniralty.  Here  there  is  a  monition  publiihed 
at  the  Exchange  \  and  in  other  countries,  at  fome 
place  of  general  refort ;  and  any  perfon  interefted 
may  come  in  and  appeal  at  any  time,  if  there  has 
been  no  laches.  If  there  has,  the  tin^  of  appeal 
is  limited.  But  the  fentence,  as  to  that  which  is 
within  it,  is  concludve  againfl  all  perfqns,  unlefs 
rcverfed  by  the  regular  court  of  appeal.  It  can- 
not be  controverted,  collaterally,  in  a  civil  fuic. 
The  difficulty  here  is,  what  the  ground  was, 
on  which  the  French  Admiralty  went  -,  whether' 
the  ground  of  enemy's  property,  or  that  of  the 
papers  having  been  thrown  overboard.  By  the 
maritime  laws  of  all  countries,  throwing  papers 
Q]rerboard  is  confidered  as  a  (Irong  prefumption 
of  enemy's  property;  and  upon  that  principle 
the  arret  of  1778  is  founded.  But,  in  all  my  ex- 
perience in  England,  1  have  never  known  a  con- 
demnation on  that  circumftance  only.  It  is  made 
uie  of  as  a  ftrong  ground  of  fufpicion.  The  arret  is 
very  rigid.  It  is  difficult  to  6nd  out  what  the  ground 
of  this  ftntence  was.  /  hcline  to  think  the  court 
went  upon  the  ground  of  enemy* ^  property^  and 
confidered  the  want  of  the  papers  as  a  (Irong  pre- 
fumption of  that  faft}  but  they  did  not  examine 
the  captain  upon  interrogatories,  as  to  the  con- 
tents of  the  papers }  and,  upon  the  whole,. enough 
does  not  appear  on  thisobfcure  fentence,  toafcer- 
tain  precifely  on  what  it  was  founded,  and  fbme 
other  nnethod  ought  to  be  taken  to  enquire  what 
the  ground  of  it  was.  As  to  whatever  it  meant 
to  decide,  we  mud  take  it  to  be  conclufive. 

l^Hlef  and  Afi^hnrjl^  Jufticcs,  concurred  with 
his  Lofd(hip<. 

Mr.  Juftice  ^uiler  inclined  to  doubt,  and 
&id !  To  bo  fares  the  fentei^c  was  obfcure,  butj^ 
taking  it  altogether,  he  didi  not  think  there  was 
QliiQh  difficulty  in  difcovering  the  grounds  of  )(• 

Dd4  The  . 
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The  two  circumftances,  of  the  cargo  being  con- 
figned  to  the  enemy,  and  the  falling  of  the  pa- 
pers into  the  fea,  are  ftated  as  the  grounds  of 
fufpicfon.  The  latter  circumftance, — papers  idl- 
ing into  the  fea, — could  not  be  a  ground  of  con- 
demnation. The  other  could  raife  no  other  fuf- 
picion,  nor  a  prefumption  of  any  thing  clfe,  but 
the  property  being  enemy's  property.  It  follows, 
therefore,  that  the  condemnation  went  upon  that 
ground.  If  it  had  gone  upon  a  wilful  throwing 
.  of  papers  overboard^  that  would  have  been  ftated, 
fubftantivcly,  as- the  ground.  In  the  firft  place, 
lay  the  arret  out  of  the  cafe ;  and  then  wilful 
throwing  papers  overboard  is  only  prcfumptive 
evidence  of  enemy's  property.  Then  take  the 
arrets  ftill  wilful  throwing  overboard  might  have 
been  ufed  as  evidence  of  enemy's  property,  or  it 
might  have  been  a  fubftantive  ground  under  the 
arret :  here  it  is  not  ftated  as  a  fubftantive 
ground. 

Lord  Mansfieldy  after  the  fecond  argument, 
faid  J  that  if  the  froces  verbal  (hould  be  agreed 
to  be  made  part  of  the  cafe,  it  would  clearly  ex- 
plain the  ambiguity  of  the  fentence;  as  it  fet 
forth  the  ground  for  taking  the  (hip  to  have  been 
the  arret  ofjufyy  1778.  Without  the  proces  v^- 
balj  he  faid,  the  fentence  wa^  equivotd ;  it  took 
all  in  i  and  it  was  difficult  to  fay  what  it  went 
on.  If  the  papers  produced  to  the  captor  were 
fair,  the'  property  was  neutral.  But  the  prices 
verbal  put  the  ground  of  the  fentence  out  of  all 
doubt. 

Mr.  Jufticc  BuUer  alfo  declared,  that  he 
thought  the  proces  verbal  muft  be  taken  as  part 
of  the  proceedings,  and,  as  that  exprefsly  re« 
fcrred  to  the  arret y  as  the  ground  of  the  capture^ 
^nd  the  fentence  was  cenfiftent  with  it,  the  fen- 
tence muft  be  taken  to  be  founded  on  the  arret. 
But  he  adhered  to  his  former  opinion,  on  the  cafe^ 
^sjlated  without  the  prods  verbal^  namely,  that 
the  interpretation  of  the  fentence,  taken  by  it- 
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ielfj  muft  be,  that  the  condemnation  went  on 
the  ground  of  enemy's  property,  and  was,  thcre- 
fore>  conclufive  againft  the  plaintiff. 

The  final  refufal  of  the  defendant  was  fignified 
by  Mr.  Lee,  who  afligned  as  a  reafon  for  it, 
that  the  proces  verbal  was  not  a  proceeding  in 
the  French  court  of  Admiralty,  but  merely  an 
account  of  what  paiTed  on  the  capture,  re- 
duced into  writing,  at  the  time.  He  alfo  ob«* 
fcrved,  ^hat,  in  the  fentence,  all  the  proch  ver-^ 
baly  except  the  concluding  part,  which  refers  to 
the  arret  of  July  1778,  was  recited,  and  this  af- 
forded a  ftrong  argument  for  inferring,  that  the 
court  had  purpofely  omitted  that  part  of  it,  to 
fiiew  that  they  did  not  condemn  the  ihip  on  the 
ground  of  the  arret. 

Lord  Mansfield  difapprovcd  much  of  the  de«r 
fendant's  refufal,  but  he  faid,  he  thought  the 
juftice  of  the  cafe  might  ftill  be  got  at,  on  the 
ground  of  the  ambiguity  of  the  fentence,  which 
did  not  'mention  a  word  about  the  property  being 
enemy* s  property  5  that  it  was  clear  the  French  Ad- 
miralty meant  to  proceed  on  the  ground  ofthrow^ 
ing  the  paters  overboard :  and  he  agreed  with  the 
counfel  for  the  plaintiff,  that  the  prods  verbal 
ought  to  be  confidered  as  part  of  the  proceed- 
ings, and  that  the  fentence  ought  not  to  have 
been  read  without  it. 

Mr.  Juftice  Buller  thought  there  was  weight 
in  what  had  been  obferved  by  Mr.  Lee,  on  the 
realbn  for  omitting  the  concluding  part  of  the 
proces  verbal  in  the  fentence.  Indeed,  it  was  not 
clear  that  what  was  now  offered  to  be  produced^ 
was  the  fame  prods  verbal,  which  the  fentence 
recites  1  and  if  it  could  be  fuppofed,  that  the 
captain  had  made  another,  omitting  the  refe- 
rence to  the  arret  as  the  ground  of  the  capture 
that  could  only  be  iiccounted  for,  by  his  having 
found  that  the  capture  could  not  be  fupported 
on  that  ground, 

Mr. 
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Mr,  Juftlce  WUles  thought  it  moft  manifeft^ 
that  the  frctces  verbal  made  at  the  tune  of  the 
capture  was  chat,  on  which  the  fentence  pro- 
(!ceded/  The  fentence  began  with  mentioning 
it,  aiid  recited  it  exafkly,  as  to  date,  and  eTerjr 
thioft  eUe,  as  far  as  it  went.  The  word  futpwrt^ 
iftg  did  not  require  a  recital  of  the  whole  -,  and  it 
was  not  neceflary  for  the  Admiralty  Court  to  fet 
forth  the  captain's  reaibns  ior  deuining  the  ihip. 
He  had  all  alMg  been  of  opinion  that  the  fen* 
tence  was  lb  ambiguousj  that  it  did  not  appear 
that  the  caufe  of  condensation  was  that  the  pro- 
perty Was  neucralj  and  therefore  had  thoiightevi* 
denct  neceflary  to  explain  it. 

Mr.  Juftice  JJhburJt  concurred,  as  to  the  am- 
biguity of  the  fentence,  and  that  it  was,  there- 
fore, fioC  conclufive ;  and  on  that  ground.  Lord 
MansJltiJ^  and  fFHUs  and  jfjbburjf,  Juftices,  de- 
clared their  opinion  that  tfa^  pfi^ea  ought  to  be 
delivered  to  the  plaintiff,  i>#  ftill  urged  the 
danger  of  opening  the  (entences  of  foreign  courts 
of  Adnuralty,  which  are  generally  informal  i 
upon  which,  Lord  MMfisfiild  faid,  alt  the  fup- 
pofed  incpnvenieaee  would  be  obviated,  if  the 
foreign  courts  would  fay  in  their  ient^ncesi 
**  Cpndifnnid  as  en€my*s  property** 

In  the  caff  juft  reported,  it  is  adnrvitced  by  all  the 
judges,  that  the  fentence  of  a  court  of  Asdoiiralty 
abroad  ki  binding  Upon  all  parties,  as  to  what 
appears  upon  the  face  of  it.  And  therefore  if  it 
appear  evident,  without  a  poflibility  of  <|6ubt  or 
ambiguity,  that  the  fentence  proceeded  upon  the 
ground  of  the  property  not  being  nemral,  that  is 
conclufive  Evidence  againft  the  infup^d>  that  he 
has  not  complied  with  his  warranty ;  and  confer 
quently  the  underwriter  is  no  longer  refponfible, 
This  was  iu]ly  f<(cclcd  in  the  cafe  of  B^rT^lUtf  % 

Barzillay  v.        j^  ^ras  an  aftion  on  a  policy  of  infurancc  on  a 

BrR^Trln.    ^^P  ^^^"^  Liverpool  to    Amfierdam^    warranui 
I'crin,  22      fi^^^  property ;  and  ic  was  brought  t9  recover 
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for  a  total  loTfi^  the  fhip  having  been  captured  by 
the  French,  and  condemned  by  the  court  of  Ad^ 
miralty  there.     The  plaintiff  (the  infured)  was 
Itonfuit^d  in  this  adlion  from  an  idc^,  that  the 
(kcree  of  th^  parliament  of  Paris  was  decifive 
figamd  him>  th^t  he  had  not  complied  with  his 
warranty.     Upon  a  motion  to  fet  afide  this  non- 
fuitj  the  following  fa£ts  appeared  from  the  report 
ofthejudge>  who  tried  the  caufe :  The  fhip  ia 
queilion  was  originally  4  French  privateer,  called 
JJAimahU  AgulhU^  which  was  taken  by  an  Ung^ 
/^  privateer^  ,and  Carried  into  Liverfool -,  where 
4he  got  the  name  of  The  Three  Graces.    A  mer- 
chant at  Liverpool  afterwards  bought  her  for  a 
houie  at  jlmfierdam^  and  a  paflport  was  fent  for 
ber  from  thence^     She  was  then  infured  by  a 
Putcb  ni^meji  and  warranted  as  in  the  policy  $  Ihe 
w<mt  to  fea»  was  captured  by  a  French  fliip^  and 
carried  into  Si^  Malves,  where  (he  was  releafed 
hij  the  Vice  Admiralty  Court,  as  being  Dutcb^ 
But  upon  an  appeal  to  the  parliament  of  Paris^ 
the  fencf  nee  was  reverfed^  and  (he  was  condemned 
iu  lawful  prize^  by  the  name  of  The  Three  Graees 
pf  JJverfocf.    It  appeared  in  evidence,  that  there 
were  certain  French  ordinancesy   which  ordain, 
that  where  more  than  one  third  of  the  crew  of  a 
neutral  fhip  are  enemies  to  the  king  of  France, 
the  (hip  (ball  be  confifcated :  that  no  (hip  (hall 
be  con(idered  as  transferred,   till  (he  has  been 
within  the  port  of  th?  purchafer  :  and  that  a  paflf- 
port  (hall  be  deemed  fraudulent,  unlefs  the  (hip 
has  been  in  (he  port,  from  whence  it  has  been 
obtained  r    The  (hip's  crew  in  queftion  confi(ied 
pf  fvxteefl,  five  of  wboni  ^crc  French,  four  we^e 
Danes,  Vfok  were  S^u^edes^  one  was  Dutch,  one>  Per- 
^ipieze,   one  Hamburgh^,  one  Norwegian,   and 
pne  Iri^an.    Some  of  the  crew  fwore,  thzf,  they 
Were  hired  by  Englijbtne^^  and  that  both  the  (hip 
and  OLTgo  ^trtEngliJb.    They  alfb  fwore,  that 
Tffhen  the  (hip  which  took  them  came  in  fight, 
fhe  capiaia  failed  back  towards  the  Mnglijh  caaft : 

but 
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but  one  of  the  crew,  having  informed  him,  that 
the  fhip  in. fight  carried  Englijb  colours^  he  re- 
fumed  his  courfe. 

Lord  Mansfield.  — The  fcntence  of  the  court  of 
Appeal  in  France  is  conclufive.  The  queilion  is, 
what  that  fentence  means.  She  is  condemned  as 
not  bcipg  a  Dufcb  fhip.  The  wafranty  is,  that 
flie  is  Dutcby  which  is  falfe.  The  law  of  nations 
IS  founded  on  eternal  principles  of  juftice ;  and 
in  every  war  the  belligerent  powers  make  parti- 
cular regulations  for  themfelves.  But  no  nation 
is  obliged  to  be  bound  by  them,  unlefs  they  are 
agreeable  to  the  general  laws  of  nations ;  but  all 
third  perfons  and  mercantile  people  are.  In  this 
cafe,  the  plaintiffs  warrant  this  (hip  to  be  Duicb ; 
and  they  know  they  muft  conform  to  the  marine 
regulations  of  France.  The  infurers  took  the 
riik  upon  this  warranty;  but  her  pafs  was  not 
agreeabte  to  the  treaty.  The  parliament  oi Paris 
did  not  condemn  her  as  the  Dutch  fliip  of  Amfter^ 
dam  by  her  Dutch  name ;  but  as  *^  ^e  Three 
Graces  of  Liverpin>l**  Indeed,  (he  had  none  of  the 
requifites  of  a  Dutch  (bip ;  and  the  regulations 
require  that  (he  (hould  have  been  into  the  port  of 
the  purchafer,  in  order  to  transfer  the  property ; 
the  Knowledge  of  all  which  circumftances  the  in- 
fured,  by  his  warranty,  took  upon  himfelf.  I 
am  therefore  of  opinion,  that  the  warranty  was 
falfe. 

Mr.  Juftice  fFilles^  and  Mr.  Juftice  AJhhurJt 
concurred. 

Mr.  Juftice  Buller. — The  ftrongeft  grovnd 
fcems  to  be,  that  (he  was  warranted  to  be  Dutch 
property ;  and  yet  had  none  of  the  documents  ne- 
ceflary  to  proteft  a  neutral  fhip,  confident  with 
the  regulations  of  the  court  of  France.  The  rule 
to  fet  afide  the  nonfuit  was  accordingly  dif- 
charged. 

It  has  alfo  been  determined,  that  where  no  fpe- 
cial  ground  at  all  is  dated;  but  the  (hip  is  con- 
demned generally  as  good  and  lawful  prize,  the 

court 
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court  here  muft  confider  it  as  conclufive  evidence 
that  the  property  was  not  neutral,  and  will  not 
again  open  the  proceedings  of  the  court  abroad 
in  favour  of  the  party,  who  has  warranted  his 
property  to  be  neutral. 

An  aftitm  was  brought  upon  a  poJicy  of  infu-  s^Ioucci  v. 
ranee  on  goodswarranUiineiaraion  board  the  The--  Woodmafs*, 
lis,  a  Tufcaujbipy  to  recover  the  amount  of  the  infu-  6.  R.    HiL 
Airance  from  the  underwriters.  The  Ihip  had  been  H  ^o*  3- 
taken  in  the  courfe  of  her  voyage  by  a  Spanijh  vefTel, 
carried  into  Spain,  and  her  cargo  was  there  con<» 
demned  **  as  good  and  lawful  prize. ^*    There  was 
an  appeal  to  a  fuperior  court-,  which  reverfed  the 
fentence :  but  upon  a  further  appeal,  the  latter 
deciHon  was  overturned,  and  the  former  confirm- 
ed.   At  the  trial  of  this  caufe  before  Lord  Mans- 
field, his  lordihip  being  of  opinion,  that  the  fen- 
tcncc  of  the  Spanijb  Court  of  Admiralty  was  con- 
clufive evidence  of  the  falfhood  of  the  plaintifPs 
warranty,  the  .plaintiff  was  nonfuited.     A  nu)^ 
tion  was  made,  and  fully  argued  to  fet  afide  the 
Donfuic,  which  was  unanimoufly  refufed  by  th« 
whole  court  of  King's  Bench. 

Lx)rd   Mansfield. — The  policy  here  warrants 
that  this  cargo  was  neutral  property.     It  appears 
from  the  policy  itfelf,  that  the  (hip  was  neqtral  % 
becaufe  it  is  called  a  l^ujcan  ihip ;  but  the  war- 
ranty is  that  the  goods  are  neutral.     It  muil  be 
prefumed  from  the  condensation,  as^no  other 
caufe  appears,  that  it  proceeded  on  the  ground 
of  the  property  belonging  to  an  enemy.    In  the 
cafe  of  Bernardi  v.  Motteux^  the  decifion  of  the  Vide  fopra. 
court  turned  upon  the  particular  ground  of  the 
confifcation  appearing  on  thefaceof  thefentence; 
and  that  it  did  not  appear  to  be  on  the  ground  of 
being  enemy's  property.     This  being  {6^  the 
court  gave  the  party  an  opportunity  to  fhew  by 
evidence,  that  the  fpecifick  ground  was  really  th<l 
caufe  of  the  condemnation.   In  this  cafe,  at  Guilds 
hally  the  counfel  admitted  the  general  jule ;  but 
(hey  faidj  if  a  copy  of  xh^  proceedings  could  be 

had^ 


^  I 


414  OF    NdK-eOMPLlAKdE 

had,  a  fpecial  cau&  wduld  appear.'  The  prCP 
cccdings  arc  now  come  $  and  from  thm  it  ap- 
pears^ that  the  queftjdn  turned  entirely  vpon  w€ 
property  of  the  gooda/  For  in  the  fecond  coiirti 
to  which  they  appealed  from  the  ferttcnce  of  the 
firft>  the  queftion  was>  whether  the  goods  were 
free :  the  decree  was,  that  they  wot.  But  the 
third  court  orerturncd  the  dccifian  X)f  the  iec^nd. 
It  is  fufficient^  however,  that  no  fpeeiat  gipiiod 
i3  ftatedi  and  therefore  the  rule  muft  be  diif* 
charged. 

If  the  ground  of  deciiioa  appear  to  be  a  foretfit 

ordinance  manifeftly  unjuft,  and  contrary  to  the 

laws  of  nations,  and  the  infurcd  has  oAly  in* 

fringed  (bdi  a  partial  law,  that  fhall  not  be  dieem« 

ed  a  breach  of  his  warranty,  ib  as  to  di&harge  th# 

infurer. 

Maync  v*  In  a  policy  of  infurance,  tbe  finp  vfai  warrm^ 

S^*D     17  aft  ^^i  ^0  bt  Fortuguize  \  and  hav^ing  been  tak^i  in  her 

la  Geo.  3.     voyage  by  a  Fnncb  privateer,  ibe  was  carried  in* 

to  France.  The  Court  of  Admiralty  condemned 
her  becaufe  (he  had  an  EngHJb  fupereargo  on 
board.  It  appeared  that  there  was  a  French  or« 
dinance^  prohibiting  any  Duicb  fhip  from  carry-' 
tng  a  fupereargo  belonging  to  any  nation  at  en« 
micy  with  the  court  oif  France ,  Ia  an  aftion 
agwift  the  underwriter,  thcfe  fa£b  appeared; 
upon  which,  a  verdid  was  found  for  the  plaintiff, 
fubjed  to  the  opinion  o£  the  Courts  upon  this 
.  queftion,  whether  the  circumftancc  of  haying  ao 
EMgUfh  fiipercargo  was  a  breach  of  neutrality  1 
and  whether  fuch  a  fenteoce  was  conclufive. 

Lord  MansJUU. — It  is  an  arbitrary  and  op« 
preffive  regulation,  contrary  to  the  law  of  na« 
tions.  If  you  were  both  ignorant  of  it,  the  un- 
derwriter muft  run  all  rifks  i  and  if  the  defeadant 
knew  of  the  edi£i,  it  was  his  duty  to  enquire,  if 
there  was  fuch  a  fupereargo  on  boardi  It  cnuft 
be  a  fraudulent  conceabneat  to  vitiate  a  policy- 
Sue  it  ia  remarkable  that  neither  party  has  laid 

any 
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liny  thing  of  the  treatks  between  Franct  and  P^f* 
tuial.    Judgment  for  the  plaititiC 

One  mere  rule  19  worthy  of  obfenfation ;  which 
k,  that  though  the  yeflel  be  condemned  as  prize, 
yet  if  the  pounds  of  the  fentence  appear  ^lani- 
fitftly  to  contradift  fuch  a  concUifioti,  the  court 
here  will  not  difcharge  the  underwriters^  by  de* 
clving  that  the  infered  has  forfeited  bis  neutra-^ 
Iky. 

An  a£Koft  was  brought  upon  a  policy  of  infu-  Saloucci  v. 
ranee  on  the  (hip  Thetis^  a  Tufcan  mip^  vmrr^nfed  Jobnfon. 
netiirsi.    At  the  trial  a  verdift  was  found  for  the  ^'  ^-    Trin. 
I^aintifl^,  fubje£fc  to  the  opinion  of  the  court  up*  *5  G^o*  3- 
on  a  cafe  ftating^  That  the  plaintiffs  were  fnfcan 
Asfaje&s  refidenc  at  Leghorn :  that  the  fhip^  hav- 
ing imi^^W  j^^j  on  board  confi^ned  to  LcnJcny 
was  captured  off  the  coaft  of  Barbary  by  a  Sftmifi 
TefleK     That  ibe  was  carried  into  S^ahty  and 
there  condemned  as  prite  \  which  fcntcnce  upon 
appeal  to  a  fuperior  court,  was  rererfed :   \y\xt 
upon  a  further  appeal,  the  laft  ftmtence  was  re-* 
verfed,  and  the  firft  con&med.  That  the  grounds 
of  condenftnation  |were  twoj  ift.  That  9ic  Ihip 
^e$is  refufed  to  be  fearched,  and  refifted  with 
foroe,  having  fired  at  the  ftip  of  the  Spaniard: 
tA.  That  the  Thetis  had   no  charter  pnrty  on 
board.    The  captain  anfwer s  thcfc  two  grounds 
thus :  ift.  That  he  refifted  zrtA  fired,  the  Spani- 
ard  hafv^ng   hailed    him    under  falfe  colours; 
2d.  That  he  had  taken  the  goods  on  board  by 
the  j^iecc,  and  had  not  freighted  her  to  any  indi- 
vidual ;  in  which  cafe  a  manifefto  was  fprmcienc, 
without  a  cha.rter  party.   The  fcntcnce  of  the  laft 
court  adfflits  the  ihip  to  be  neutral ;  for  it  ftates 
it  to  he  "  the  fhipTlvrfj,  a  Tuftan  fhip,  6?r/' 

Lord  Mansfield  was  abfent  at  the  argument  of 
this  cafe. 

Mr.  Juftice  fVilles. — This  is  clearly  a  neutral 
ihip.     Something  was  faid  in  argument  about 
harraoy  \  but  I  do  not  think  the  ad  of  the  cap- 
tain in  this  eafe  amounu  to  that  offence.     The 
X  fccond 
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ftcond  ground  of  condemnation  is  given  up  hj 
the  counfel  i  and  the  remaining  queftion  is»  whe- 
ther the  captain  has  been  guilty  of  iuch  a  breach 
of  neutrality^  as  Ihould  affeA  the  owners*  If  a 
ihip  be  neutra],  and  (he  be  flopped^  thofe^  who 
ftop  her^  mufl:  pay  for  the  detention.  But  it  is 
faid»  Ihe  muft  ftop  tq  be  fearched.  I  find  no  au- 
thority for  fuch  a  pofition.  Befidesj  the  circum- 
Hances  are  very  fufpicious.  The  captain  feems 
to  have  aAed  properly.  Stoppage  is  always  at 
the  peril  of  the  captors. 

Mr.  Juftice  JJhburft.r-l  take  the  principle  laid 
down  at  the  bar  to  be  true,  that  a  (hipi  warranted 
neutral,  mufl  condud  herfelf  (6^  as  not  to  forfeit 
her  neutrality.    But  the  fadts  of  this  cafe  do  not 
admit  of  the  application.    I  do  not  find^  that  a 
neutral  fhip  mufi  fubmit  to  be  fearched.     It  is 
rather  an  ad  of  fuperior  force,  always  reiifled 
when  the  party  is  able ;  and  the  right  falls  within 
this  pofition,  that  the  fearcher  does  it  at  his  peril. 
If  he  find  any  thing  contraband,  or  the  property 
of  an  enemy,  he  is  juflified :  if  not,  he  pays  cofts. 
Is  there  any  thing  to  juftify  the  fearch  in  this 
cafe  ?  Certainly  not,  for  the  cargo  was  neutral. 
.  Mr.  Juftice  Buller. — It  is  not  necefTary  to  give 
an  opinion  as  to  barratry ;  but  I  take  it  to  mean 
a  wilful  a£fc  of  the  captain  to  the  injury  of  the 
owners.    This  would  have  been  barratry,  if  it 
had  been  an  aft,  which  forfeits  the  neutrality.    I 
do  not  agree  that  the  property  muft  continue 
Vide  fopra.    neutral  during  the  whole  voyage.    If  it  be  neu- 
tral at  the  tinie  of  failing,  it  is  fufficienti  and  if  a 
war  break  out  next  day,  the  underwriter  is  liable. 
The  anfwer  given  to  the  claim  of  fearch  is  con- 
clufive,  that  the  party  does  it  at  his  peril ;  juft 
like  the  cafe  oi  Cuftom-houfe  officers.      The 
praftice    of  the    Admiralty,  confirms    it;    for 
ihcy  give   cofts   in    cafes  of  improper  deten- 
tion :  which  they  would  not  do,  it  neutral  (hips 
were,  at  all  events,  liable  to  be  ftopt.     Detention, 
by  particular  ordinances,  which  do  not  form  a 

part 
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part  of  the  law  of  nations,  is  a  rifk  within  the  po- 
licy. At  firft  I  cotnp^ired  this  Oafe  in  my  own 
mind  to  that  of  an  illegal  voyage  ;  but  they  are 
no  way  fimilar  j  for  a  (hip  is  only  bound  to  take 
notice  of  the  laws  of  the  country  Ihe  fails  from, 
and  of  that  to  which  Ihe  fails  5  but  not  the  parti- 
cular  ordinances  of  other  powers.  Judgment 
was  accordingly  given  for  the  plaintiff. 

Thefc  are  all  the  cafes,  which  have  been  decid- 
ed, relative  to  the  judgments  of  foreign  courts 
being    conclufive,   and   the  efifefts  which   they 
have  upon  the  contraft  of  infurance ;  and  from 
all  of  them,  it  (hould  feem,  tliat  this  general  doc- 
trine  may  be  collefted  :     That   wherever   the 
ground  of  the  fentence  is  manifeft,  and  it  appears 
to  have  proceeded  exprefsly  upon  the  point  in 
iffue  between  the  parties ;  or  wherever  the  fen- 
tence is  general,  and  no  fpecial  ground  is  ftated, 
there  it  (hall  be  concluflve  and  binding,  and  the 
courts  here  will  not  take  upon   themfelves,  in  a 
collateral  way,  to  review  the  proceedings  of  a  fo- 
rum, having  competent  jurifdiftion  of  the  fub- 
jeft  matter.     But  if  the  fentence  be  fo  ambigu- 
ous and  doubtful,  that  it  is  difficult  to  fay  on 
what  ground  the  decifion  turned  5  or  if  there  be 
colour  to  fuppofe,  that  the  court  abroad  proceed- 
ed upon  matter  not  relevant  to  the  matter  in 
iffue ;  there  evidence  will  be  allowed  in  order  to 
explain.     And  if  the  fentence  upon  the  face  of  it    ' 
be  manifeftly  againft  law  and  juftice,  or  be  con- 
tradiftory,  the  infured  fliall  not  be  deprived  of 
his  indemnity  j  becaufe,  to  ufe  the  words  of  Mr. 
Juftice  Butler^  any  detention,  by  particular  ordi- 
nances or  decrees,  which  contravene,  or  do  not 
form  a  part  of  the  law  of  nations^  is  a  rifk  withia 
a  policy  of  infurance. 


E  e  CHAP- 
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CHAPTER  THB  NINETEENTH. 
Of  Return  of  Premiam. 
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AVING  in  fcveral  chapters  fpoken  fully 
of  the  various  cafes^  in  which  policies  of 
infurance  arc  either  abfolutcly  void,  or  arc  ren- 
dered of  no  cfftSt  by  the  failure  of  the  infured  in 
the  performance  of  fome  of  thofe  conditionsj 
which  he  had  taken  upon  himfelf :  the  next  ob- 
jeft  of  our  enquiry  will  be,  in  what  cafes,  and 
under  what  circumftances,  there  iball  be  a  return 
of  premium. 

In  all  countries,  in  which  infurances  have  been 

known,  it  has  been  a  cuftom,  coeval  with  the 

contraft  itfelf,  that  where  property  has  been  in- 

Lo«cenius  de  fured  to  a  larger  amount  than  the  real  value^  the 

jure  marit.     infurer  (hall  return  the  overplus  premium :  or  if 

1,2.0.5.1.8.  j^  happen  that  goods  are  infured  to  come  in 

certain  (hips  from  abroad,  but  are  not  in  fad 
I  Mag.  90.  (hipped,  the  premium  (hall  be  returned.  If  the 
Farquharfon  ^^P  ^e  arrived,  before  the  policy  is  made,  the 
V.  Raym  at  iniured  being  ignorant  of  it,  he  is  entitled  to 
Guildhall,      have  his  premium  reftored.     The  parties  them- 

felves  frequently   infcrt  claufes   in   the  policy, 

ftating,  that  upon  the  happening  of  a  certain 

Dougl.  ^55,    event,  there  (hall  be  a  return  of  premium.  Thefc 

claufes  have  a  binding  operation  upon  the  par- 
ties i  and  the  conftrudion  of  them  is  a  matter 
for  the  court,  and  not  for  the  jury,  to  determine. 
1  Vczey  3T5.  —In  (bort,  if  the  (hip,  or  property  infured,  was 

never  brought  within  the  terms  of  the  written 
con  trad,  fo  that  the  infurer  never  has  run  an^ 
ri(k,  the  premium  muft:  be  returned. 

The  principle,  upon  which  the  whole  of  this 

doflrine  depends,  is  fimple  and  plain,  admitting 

of  no  doubt  or  ambiguity.     The  ri(k  or  peril  is 

Pothiir  the  confideration  for  which  the  premium  is  to  be 

n.  i79»  paid:    if  the  ri(k  be  not  runi  the  confideration 

for  the  premium  fails }  and  equity  implies  a  con- 
dition. 
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tiitioiij  that  the  infurcr  (hill  not  receive  the  price 

t)f  running  a  rilk,  if,  in  fad,  he  runs  none.     It  3 Burr,  1240. 

is  juft  like  the  contraft  of  bargain  anjd  fale;  for  Roccus, 

if  the  thing  fold  be  not  delivered,  the  party  who  Not.  88. 

agreed  to  buy,  is  not  liable  to  pay.     Thus  to 

whatever  caule  it  be  owing,  that  the  rifk  is  not 

run,  as  the  money  was  put  into  the  hands  of  the 

infurer,  merely  for  the  rifk  of  indemnifying  the  Cowp.  66$. 

infufed,   the  purpofe  having  failed,  he  cannot 

have  a  right  to  retain  the  fum  fo  depofitcd  for  a 

Ipecial  caufe. 

Accordingly  in  an  aftion  of  indebitatus  ajfump^  Martm  v. 
fit  brought  by  the  plaintiff  for  5  /.  received  by  Sitwell. 
the  defendant  to  the  plaintiff's  ufe,  where  the  '  ^^^'^^^» 
general  iffue  was  pleaded;  it  appeared  in  evi-  ^ 
dence,  that  one  Barkdale  had  made  a  policy  of 
infurabcc  upon  account  for  5/.  premium  in  the 
plaintiff's  name,  and  that  he  had  paid  the  faid 
premium  to  the  defendant,  and  that  Barkdale 
had  no  goods  then  on  board,  and  fo  the  policy 
Was  void.  To  this  aftion,  two  objetflions  were 
taken:  ift.  That  ic  fliould  have  been  brought  in 
Barkdale* s  name,  which  was  over-i^uled.  adly. 
That  this  ought  to  have  been  a  fpecial  aftion  on 
the  cuftom  of  merchants.  Lord  Chief  Juftice 
Holt  cited  a  cafe  of  money  depofited  upon  a 
Wager  concerning  a  race,  that  the  party  winning 
ttnight  bring  an  adion  of  indebitatus  Ajfumpfit^  for 
money  received  to  his  ufe;  for  now  by  the  fub- 
fcquent  matter  it  is  become  as  fuch.  And  as  to 
the  cafe  in  queftipn,  the  money  is  not  only  to 
be  returned  by  tbfc  cuftom,  but  the  policy  is 
made  originally  void,  the  party,  for  whofe  ufe  ic 
was  made,  having  no  goods  on  board  ;  fo  that  by 
this  difcovery,  the  money  was  received  without: 
any  rcafon,  occafion,  or  confideracion,  and  conlc- 
quently  it  v/as  received  originally  to  the  plain- 
tiff's ufe.  And  fo  judgment  was  given  for  the 
plaintiff. 

I  cite  this  cafe  for  two  purpofes;  becaufe  it 
fcrvcs  to  (hew  in  what  form  of  aftion  the  plaintiff 

£  €  2  ought 
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ought  to  demand  a  return  of  premium:   and  it 
alfo  points  out,  that  as  early  as  the  beginning  of 
the  reign  of  IVilliam  and  Mary,  the  true  prin- 
ciple, on  which  the  premium  ought  to  be  re- 
turned, was  fully  edablilhed.     It  was  faid  in  the 
introdu£tion  to  this  chapter,  that  claufes  are  fre- 
quently inferted  in  policies  of  infurance,  con- 
taining conditions,  on  the  performance  or  non- 
performance of  which,  the  premium  is  return- 
able ;  and  that  to  decide  upon  the  con(lru<5lion 
of  fuch  conditions  is  the  province  of  the  court, 
and  not  of  the  jury.     Such  a  cafe  occurs,  which 
may  properly  be  mentioned  here. 
Simond  and        T^^'^^  aftion  was   brought  againft  an   under- 
Another  v.  •  Writer,  for  a  return  of  premium.     The  material 
Boydell.         part  of  the  policy  was  in  thefe  words:    "  At  and 
Doug.  255.    <<  fj.Qrn  any  port  or  ports  in  Grenada  to  Londsny 

on  any  fliip  or  fhips  that  (hall  fail  on  or  be- 
tween the  firft  of  May^  and  the  firft  of  Augujt 
1778,  at  18  guineas /)^r  cent,  to  return  fc/  fer 
cent,  if  flje  Jails  from  any  of  the  IVefl  India 
*'  iflandsy  with  convoy  for  the  voyage,  and  arrives^* 
At  the  bottom  there  was  a  written  declaration 
that  the  policy  was  on  fugars  (the  mufcavado 
valued  at  20/.  per  hoglliead)  for  account  of  L.  ^. 
being  on  the  firft  fugars  which  Ihall  be  Ihipped 
for  ihat  account.     The  fliip  the  Hankey  failed 
with  convoy,  within  the  time  limited,  having  on 
b,oard  5  1  hoglheads  of  mulcavado  fugar,  belong- 
ing to  L.  i£;     She  arrived  fafe  in  the  Downs^ 
where  the  convoy  left  her;  convoy  never  coming 
farther,   and  indeed  feldom  beyond  Port/moutb. 
After  {he  had  parted  with  the  convoy,  (he  ftnick 
on  a  bank  called  the  Pan  Sand,  at  Margate,  and  11 
of  the  51  cafks  of  fugar  were  wafhed  overboard, 
and  the  reft  damaged.     The  fhip  was  afterwards 
got  off"  the  bank,  and  proceeding  up  the  river, 
arrived  fafe  in  the  port  of  London,  and  was  re- 
ported at  the  cuftom-houfe.     The  fugars  favcd 
were  taken  out  at  Margate,  and,  after  undergoing 
a  iort  of  cure,   by  a  perfon  fent  from  town  for 

that 
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that  purpofc,  they  were  carried  to  London  in  other 
veffelsi  and  the  40  hogflieads  teing  fold,  produced 
340/.  inftead  of  800/.  which  was  their  valuation  in 
the  policy.  The  defendant  had  paid  into  court  the 
value  of  the  fugars  loft,  and  a  return  of  8  /.  per 
cent,  on  .^40/.  The  plaintiffs  infifted,  that  they 
were  entitled  to  have  8  /.  per  cent,  alfo  returned 
on  the  valued  price  of  the  eleven  hoglheads  of 
fugar,  which  were  loft,  and  on  the  difference  be- 
tween what  the  remaining  forty  hogfheads  pro- 
duced, and  their  valued  price.  At  the  trial,  be- 
fore Lord  Mansfieldy  the  plaintiffs  had  a  verdid  . 
to  the  full  amount  of  their  demand.  The  chief 
queftion,  upon  the  motion  for  a  new  tnal,  was  to 
what  the  word  "  arrives*'  in  the  policy,  was  in- 
tended to  apply. 

Lord  Mansfield.  The  ancient  form  of  a  po- 
licy of  infurance,  which  is  ftill  retained,  is,  in  it- 
fclf,  very  inaccurate  j  but  length  of  time,  and  a 
variety  of  difcullions  and  decifions,  have  reduced 
it  to  certainty.  It  is  amazing,  when  additional 
claufes  are  introduced,  that  the  merchants  do  not 
take  fome  advice  in  framing  them,  or  beltow 
more  confideration  upon  them  themfelvcs.  I  do 
not  recolleft  an  addition  made,  which  has  not 
created  doubts  on  the  conftruftion  of  it.  Here 
a  word  or  two  more  would  have  rendered  the 
whole  perfe(ftly  clear.  However,  I  have  no 
doubt  how  we  muft  conftrue  this  policy.  Dan- 
gers of  the  fea  are  the  famq  in  time  of  peace  and 
of  war;  but  war  introduces  hazards  of  another 
fort,  depending  on  a  variety  of  circumftances, 
fome  known,,  others  not,  for  which  an  additional 
premium  muft  be  paid.  Thofe  hazards  are 
diminifhed  by  the  prorcftlon  of  convoy,  and 
if  the  infured  will  warrant  a  departure  with  con-*' 
voy,  there  is  a  diminution  of  the  additional 
Fremiunri.  If  the  infured  >^ill  not  warrant  a  de- 
parture with  convoy,  he  pays  the  full  premium, 
and  in  that  cafe,  the  underwriter  fays,  **  If  it 
"  turn  out  that  the  fhip  departs  with  convoy, 
*'  I  will  return  part  of  the  premium."     But  a 

E  c  3  ftiip 
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fliip  rnay  fail  with  convoy,  ^nd  be  feparatcd  froia 

it  by  a  ftorm,  or  other  ^ccident^  in  a  day  or  two. 

Vide  ante      and  lofc  its  protcfti^n.     On  a  warranty  to  fail 

c,  18.  with  convoy,  that  would  npt  be  a  breach  of  the 

condition;  but,  to  guai:d  againft  that  rifk,  the 
infured  adds,  in  policies  of  the  prefent  ibrt,  "  the 
*^  fhip  muft  not  only  fail  with  convoy,  but  flic 
"  muft  cirrivey  to  entitle  me  to  the  return." 
The  words,  and  arrives^  do  not  mean  that  the 
fhip  fliall  arrive  in  the  company  of  the  convoy, 
but  only  that  (he  hcrfclf  fhall  arrive.  If  (he 
does,  that  fnews,  either  that  (he  had  convoy  the 
whole  way,  or.  did  not  want  it.  But,  in  the  fti- 
pulation  for  the  return  of  premium,  no  regard  is 
had  by  the  parties  to  the  condition  of  the  goods 
on  the  arrival  of  the  fhip.  The  conftruftion, 
contended  for  by  the  defendant,  is  adding  a 
comment  longer  than  the  text.  If  \t  had 
been  meant  that  no  return  Ihould  be  made,  un- 
Icfs  all  the  goods  arrived  fafe^  they  would  have 
faid,  "  if  the  fhip  arrive  with  all  the.  gQoJs/*  or 
"  J^f^ly  'u;ilb  all  the  goods.**  The  total  or  partial 
lofs  of  the  goods  was  the  fubjc6t  of  the  indemnity^ 
and  muft  be  paid  for  by  the  underwriter.  Butj, 
as  to  the  return  of  the  additipnal  premium,  whe- 
ther the  goods  arrive  fafe  or  not,  makes  no  part 
of  the  queftion.  The  fingle  principle  which  muft; 
govern  is,  that,  in  the  events  which  have  hap- 
pened, the  war  rifk  has  been  rated  roo  high. 

Mr.  Juftice  iVilUs,  and  Mr.  Juftice  Ajhhurft^ 
were  of  the  fame  opinion. 

Mr.  Juftice  Buller. — I  am  of  the  lame  opinion. 
^be  queftion  is  for  the  decifion  of  the  courts  not  of  a 
jury^  fince  it  arifes  on  the  conftruftion  of  a  writ- 
ten inftrumcnt.  What  gives  rife  to  an  incrcafe  of 
the  premium?  The  danger  of  capture.  When 
that  danger  is  diminilhed,  the  conftruftion 
muft  be,  that  there  fliall  be  a  proportional  returo 
of  premium.  The  rule  for  a  nev  trial  was  ac- 
cordingly difcharged. 
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By   the  Uw  of  England,  it  has  been  clearly  fee-  Cowp.  66S. 
tled^   that  whether  the  caufe  of  the  riik  not  being 
run,   is  attributable  to  the  faulty  will  or  plea/ure 
of  the  infured,  ftill  the  premium  is  to  be  return- 
ed.     Foreign  writers  have  in  fome  meafure  dif- 
fered ill  opinion  upon  this  point;  and  it  may  noc 
be  ifnproper  to  obfervc  how  far  they  vary  or 
agree  with  our  own.     The  lulian  writers  agree 
v^ith  us,  that  the  contrad  ijn  queftion  is  condi- 
tion:%l,  and  that  the  rifle  h  thcJ  very  effence  and 
main   fpring  of  the  whole.     But  ftill  they  infill 
and  coniend,  that  it  is  not  lawful  for  the  afllired, 
iy  fbeir  cwn  a£Iy  to  break  the  contraft;  and  that 
in  fuch  a  cafe,  the  infurer  is  not  oblfged  to  re- 
turn th«  premium.     They  hold  indeed,  that  if  Roccus,  Not. 
the  voyage  be  put  an  end  to  by  any  accident,  15*82.  88, 
fuch  as  the  fliip  being  burnt,  or  by  publick  au- 
thority ;  or  if  moTt  goods  were  bond  fide  infured, 
than  were  adually  on  board :  in  the  former  cafes, 
the  whole ;  and  in  the  latter,  a  proportional  part  of 
the  premium  fhould  be  returned.     But  if  a  man 
fay  he  has  goods  on  board,   and  infure  them, 
knowing  that  he  has  non€»  they  afk  this  queftion  : 
**  An  aflecurator  teneatwr  reftituere  pretiuin,  eo  Roccu5,Not. 
"  quod  in  navi  non  fuerunt  merccs  ?  Videbatur  ^** 
**  aliccuratur  teneri  ad  reftitutionem  pretii  re- 
^'  cepti :  fed  in  contrarium  eft  Veritas,  quod  non 
**  foluqi  non  teneatur  pretium  reftituere,  imo  poflit 

^tcre  illudj  ct   ratio  eft,   quia  licet  emptio 

periculi  non  teneat  in  praejudicium  promifforis,  g 
^*  tamen  in  ejus  favorem,  et  in  praejudicium  affe-  part  3.  ti.zt. 
"  curat!  falfa  aflcrtio  bene  tenet." 

The  French  law-givers  hare,  however,  decided  2  Emcrigon 
upon  this  point  agreeably  to  our  laws  5  and  have  153. 
accordingly,  in  the  famous  ordinances  of  Lewis  Ord.  of  L-v. 
the  Fourteenth,    infcrted  an  article,   declaring,  J^^;/l^: '^"''' * 
that  if  the  voyage  is  entirely  broken  up,  before      '  ^^' 
the  departure  of  the  fhip,  ^en  ^  the  aS  of  the 
infuredi  the  infurance  fliall  be  void,  and  the  un- 
derwriter fhall  return  the  premium,  referving  one 
^^f  per   cent*  for    his    trouble.     This   article  2  Vu.  9 

£f  ^  aifordft 
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affords  fcope  to  Valin^  the  very  learned  commcn- 
tor  upon  thefe  ordinances^  to  point  out  the  ad- 
vantages which  the  infured  enjoys  above  the 
affurer,  in  being  thus  able  to  put  an  end  to  the 
contraft,  even  after  it  is  figned,  which  the  under- 
writer can  by  no  means  efFeft.  Indeed,  when  wc 
confider  that  the  premium  is  nothing  more  than 
PothierNor.  the  price  of  the  perils,  which  the  underwriters 
179.  ought  to  run  \  and  that  the  obligation  to  pay  the 

premium  contains  this  tacit  condition, '  ^^  I  will 
*'  pay  if  ibe  injur ers  run  the  rijk\*  it  is  pcrfeAly 
confident  with  that  principle,  that  when  the  rifk 
is  not  run,  whatever  bethecaufe,  the  premium 
MoIIoy,  1.  2.  is  not  due  to  the  infurcrs.  Accordingly  in  Eng- 
cj.Uiz.     land^  it  has  always  been  the  cuflom,  when  the 

policy  is  cancelled,  to  return  the  premium,  de- 
ducing one  half  ^^r  cent. 

The  generality  of  the  rule  here  eftablifted  would 
feem  to  extend  it  even  to  cafes  of  fraud  on  the 
Ord.  cfLew.  part  of  the  infured.  But  the  laws  o( France^  up- 
H,iit.  inrui.  on  this  fubjeft,  have  declared,  that  the  infured 
art.  41.  ijj^ji  fj^  obliged  to  reftore  to  the  infurer,  what- 
ever he  has  ^^eceived  from  him,  and  alfo  to  pay 
Vide  ante  him  double  the  premium.  This  qucftion  relative 
c.  10. p.  244.  to  a  return  of  premium,  in  cafes  of  fraud,  w^as 

very  fully  difcuffed  in  the  chapter  of  fraud,  and 
aU  the  cafes  fully  cited  j  to  that  chapter  therefore 
I  muft  now  refer  the  reader. 

When  a  policy  is  void,  being  made  without 

Geo.  z      Entered,  contrary  to  the  ftatute  of  the  19  Ge$.  the 

c.  37.  Second,  iftbejhip  has  arrived fafe^  the  court  will 

Vide  Aipra     not  allow  the  infured  to  recover  back  the  preml- 

<^- H-  um  5  according  to  the  old  rule  of  hw,  in  fart  de^ 

liEto  potior  eft  conditio  poftidenti^.  But  in  the  de- 
cifion  of  the  cafe,  in  which  this  doftrine  was  held, 
the  court  feemed  to  rely  much  upon  the  diftinLlion 
of  cpntrafts  executed  and  executory :  that  this 
Doug.  454.    was  a  contrad  executed^  the  fhip  having  arrived 

before  the  demand  was  made  5  but  that  when  a 
contraft  executory  is  to  be  refcinded,  it  can  only  be 
done  upon  the  equitable  terms  of  putting  all  j)ar* 

ties 
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tits  in  their  original  fituation.  Mr.  Jufticc  fFilles 
in  this  cafe  differed  in  opinion  from  the  reft  of  the 
court,  for  reafons  delivered  by  the  learned  judge, 
and  which  will  appear  in  their  proper  place. 

The  plaintiffs  had  lent  to  Lawjon^  captain  of  Lowzyani 
the  Lord  Holland  Eaft  Indiaman^    a6,ooo/.    for  Another  v, 
which  he  had  given  them  a  common  bond,  in  the  ^^^'^^*^* 
penal  fum  of  5^,000/.    While  he  was  with  his  vidc^an^'* 
fhip  at  Cbinay  the  plaintiffs  got  a  policy  of  in-  p.  311. 
furance,  underwritten  by  the  defendant  and  others, 
which  was  in  the  following  terms :  *•  A  t  and  from 
**  China  to  London^  beginning  the  adventure,  «p- 
"  on  the  goods  from  the  loading  thereof  on  board 
*^  the  faid  fhip  at  Canton  in  Cbina^  &c.  and  upon 
'^  the  faidjhtp^  from  and  immediately  following 
"  her  arriv^  zt  Canton,  valued  at  26,000/.  bc- 
"  ing  the  amount  of  Captain  Patrick  Lawfon\ 
'^  common  bond,  payable  to  the  parties  as  Ihall 
*'  be  defcribedon  the  back  of  this  policy  i  and  it 
*^  bears  date  the  16th  day  of  December  1775 ;  and 
"  in  cafe  of  lofs,  no  other  proof  of  interejl  to  be  n* 
quired  than  the  exhibition  0/ the/aid  bond:  warrant-' 
ed  free  from  aver  agey  andwithout  benefit  offalvage 
"  to  the  infurer.*'     At  the  head  of  the  lubfcrip- 
tions  was  written,  "  On  a  bond  as  above  exprejfed.** 
Captain  Lawfon  failed  from    China,  and  arrived 
fafe  with'  hi^  privilege  (as  it  is  called)  or  adven- 
ture, in  hondon,  on  the  firft  of  July  177*,  none 
of  the  events   infured  againft  having  happened. 
The  receipt  of  the  premium  was  acknowledged 
on  the  back  of  the  policy.     The  infured  brought 
this  a<5tion  for  a  return  of  the  premium,  on  the 
ground  that  the  policy  being  without  interefl:,  the 
contra<5t  was  void.     The  caufe  came  on  before 
Lord  Mansfield,  at  Guildhall,  when  his  Lx)rdfhip 
was  of  opinion,  that  the  policy  was  a  gaming  po- 
licy, prohibited  by  the  ftatute  of  19  Geo.  a.  c« 
37.  and  both  parties  equally  guilty  of  a   breach 
of  the  law;  that  the  rule,  therefore,  of  melior  eft 
conditio  poffidentis,  was  applicable  to  the  cafe,  and 
the  plaintiffs  could  not  recover  the  premium. 

A  vcr* 
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A  vcrdtdi:  was  ftccordinglj  fbund  for  the  defead- 
tnt^  agreeably  to  his  LordAtip's  dire£lions; 
but,  the  next  mornings  he  exprefled  a  doubt  as 
to  the  propriety  of  his  <>pinion>  becaufc  the  mo- 
ney had  been  paid  upon  an  executcMj  agree- 
fnenr,  which  could  never  have  been  complet- 
ed. A  new  trial  was  nooved  for  and  fully  ar- 
gued. 

Lord  Man^eli.-^lt  is  certainly  true,  in  many 
infVanceSy  that  firft  thoughts  are  beft.  I  am  now 
very  much  inclined  to  my  fir  ft  opinion.  There 
are  two  forts  of  policies  of  infurance :  mercantile 
and  gaming  policies.  The  firft  fort  are  contrads  of 
indemnity,  and  of  indemnity  only ;  and  from  that 
principle  a  great  variety  of  decifions  and  confe- 
quences  have  followed.  The  fecond  fort  may  be 
the  fame  in  form ;  but  in  them  there  is  no  con- 
traA  of  indemnity^  becaufe  there  is  no  intereft 
on  which  a  lofs  can  accrue.  They  are  mere  games 
of  hazard ;  like  the  caft  of  a  die.  In  the  prelent 
cafe,  the  nature  of  the  infurance  is  known  to  both 
parties.    The  plaintiffs  fay,  "  We  mean  to  gune; 

but  we  give  our  reafon  for  it ;  Captain  lUwfm 

owes  us  a  fum  of  money,  and  we  want  to  be 
*'  fecure,  in  cafe  he  ihould  not  be  in  a  lituation 
*'  to  pay  us,"     It  was  a  hedge.     But  they  had  no 
intereft ;  for,  if  the  (hip  had  bien  loft,  and  the 
underwriters  had  paid,  ftill  the  plaintiffs  would 
have  been  entitled  (p  recover  the  amount  of  the 
bond   from    hawjm.       This  then  is  a  gaming 
policy,    and  againft  an  a6t  of  parliaments  and 
therefore  it  is  clear  that  the  court  will  not  aflift 
either  party :  according  to  the  well  known  rule, 
that,  in  fart  delist Oy  &c.     Not  that  the  defend- 
ant's right  is  better  than  that  of  the  plaintiS, 
but  they  muft  draw  their  remedy  from  pure  fouii«- 
tains.     I  have  returned  to  my  old  opinion  j  fome* 
times  you  mils  the  mark,  by  taking  too  long  an 
aim. 

Mr.  Juftice  /F/7/^j.— I  (hall  make  no  apology 
for  differing  from  die  re(l  of  the  court  ia  a  cafe 

whc?a 
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yihtxt  fuch  great  abilities  have  entertained  two 
diiferent  opinions.  The  premium  has  been  paid, 
'and  yet  no  rifk  run  ;  for  the  policy  was  void  from 
'  the  beginnings  and  the  infured  could  not  have 
recovered  from  the  underwriters  if  the  fliip  had 
been  loft.  But  I  cannot  think  it  a  gaming  po- 
l]cy«  It  does  not  appear  to  me  that  the  parties 
had  any  idea  they  were  entering  into  an  illegal 
contraft.  The  whole  was  difclofed,  and  they 
thought  there  was  an  intercft.  This  was  a  mif- 
take  'y  but  it  is  a  new  point  of  law.  The  cafe  cit*  yjde  ante 
ed  from  Precedents  in  Chancery,  is  not,  perhaps,  ch.  lo.  p, 
decifive,  but  it  goes  a  great  way;  and  it  would  HS* 
be  very  hard  that  a  party  Ihould  lofe  that  which 
^e  has  paid  under  a  mere  miftake.  I  think,  in 
confcience,  the  defendant  ought  to  refund  the 
premium. 

Mr.  juftlcc  w(^i«f;^.— I.  am  clear  that  thcue 
ought  not  to  be  a  new  trial.  A  policy  of  infu* 
^ance  ought  to  be  a  mere  contrad  of  indemnity, 
and  nothing  more  \  but  here  the  money  might 
have  been  paid  twice;  which  ihew«  deciiively, 
that  this  was  a  gaming  policy. 

Mr.  Jufticc  Buller.-^lx.  is  very  clear  to  me  that 
the  plaintiffs  ought  not  to  recover.    There  was 
no  fraud  on  the  part  of  the  underwriters,  nor  any 
miftake  in  matter  pf  faS.     If  the  law  was  mis- 
taken, the  rule  applies,  that  ignorantia  juris  tion 
$xcujat.     This  was  a  mere  gaming  policy,  with- 
out intereft.    There  is  a  found  dlftindtion  between 
coritrads  executed  and  executory,  and  if  an  adion 
is  brought  with  z,  view  to  rcfcind  a  contract,  you 
muft  do  it  while  the  coptraft  continues  executory, 
and  then  it  can  onjy  b?  done  on  the  terms  of  re- 
iVoring  the  other  party  to  his  original  fituation. 
There  was  a  cafe  of  fFalker  v.  Chapman,  fome  y^lars 
ago  in  this  court,  where  a  fum  of  money  had  been 
paid  in  order  to  procure  a  place  in  the  Cufisms. 
The  place  had  not  been  procured,  and  the  party 
^hp  had  paid  the   money,    having  brought  his 
iiftion  to  recover  it  b;(ck ;  it  was  held  that  he 
** ^        V.  ^puld 
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(bould  recover^  beeaufe  the  contraffc  remained  ex« 
ecutory*  So,  if  the  plaintiffs  in  the  prefcnt  cafe 
had  brought  their  adion,  before  the  ri(k  was  over, 
fnd  the  voyage  fini(hed^  they  might  have  had  a 
ground  for  their  demand ;  but  they  waited  till 
the  rifki  fuchasit  was,  (not,  indeed^  founded  in 
law^  but  reding  on  the  honour  of  the  defendant) 
had  been  completely  run.  It  makes  no  differ- 
ence whether  the  premium  was  paFd  before  the 
voyage  or  after  it.    The  rule  was  difcharged. 

Lord  Mansfield  then  faid,  he  defired  it  might 
not  be  underftood,  that  the  court  held,  that,  in 
all  cafes  where  money  has  been  paid  on  an  illegal 
confideration,  it  cannot  be  recovered  back.  That 
in  cafes  of  opprefiion,  when  paid,  for  inflance, 
to  a  creditor  to  induce  him  to  (ign  a  bankrupt's 
certificate,  or  upon  an  ufurious  contra^,  it  may 
be  recovered,  for,  in  fuch  cafes,  the  parties  are 
not  in  pari  deliSlo. 

That  the  court,  in  the  cafe  juft  reported,  pro- 
ceeded upon  the  diftrnAion  between  con- 
trafts  executed  and  executory,  is  evident  not  on- 
ly from  Mr.  Juftice  Buller's  opinion,  but  is,  in 
fome  meafure,  confirmed  by  what  fell  from  Lord 
Mansfield  upon  a  fubfcquent  occafion^  when  this 
cafe  was  cited. 

It  was  an  aftion  brought  upon  two  wagers ;  one 
0(261.  5s.  to  tool,  the  other  of  1 3 /.  2  s.  6 d.  to 
30/.  that  the  colonies  of  Norfb  America 'would, 
be  admitted  or  acknowledged  independent  ftates, 
by  fome  public  official  aft  or  inftrument,  made 
or  executed,  on  the  part  of  the  king  or  govern- 
ment of  France,  at  fome  time  on  or  between  the 
ift  of  February  and  the  ift  of  April  1778,  both 
days  inclufive.      The   defendant    pleaded,    ncn 
ajfumffit.      Upon  .  the   opening    of   this    cafe. 
Lord  Mansfield  direfted  the  plaintiff  to   be  non* 
fuited.     But  the  counfel  for  the  plaintiff  infift- 
ed,  that  he  was  entitled  to  a  verdift  for  the  pre- 
mium on  the  general  count  in  the  dcclara'-ion,/i7r 
money  had  and  received  io  bis  uje^  which  his  Lord- 

fhlp 
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/hip  permitted,  on  the  ground  of  thccontraft  be- 
ing void,  and  of  the  defendant  havjng  money  in 
his  hands>  which  he  ought  not  to  retain*  For  the 
defendant  it  was  faid,  that  he  was  entitled  to  keep 
the  premium  j  and  the  cafe  of  Lowry  v.  Bourdieu 
was  cited  ;  but  Lord  Mansfield  thought  it  did  not 
apply  as  in  that  cafe  the  rifle  had  been  run.  The 
point  there  decided  was,  that  an  infurance  being 
made  without  intereft,  and  the  premium  paid, 
the  infured  (hall  not  recover  back  the  premium, 
after  the  (hip  has  arrived  fafe.  And  this  upof>thc 
diftinftion,  that  the  contraft,  though  not  a  legal 
one,  was  executed  before  the  relief  was  applied 
for,  and  no  longer  executory. 

From  the  various  cafes  upon  the  fubjeft  of  re- 
turn of  premium,  as  well  as  from  all  that  has  al- 
ready been  faid,  it  will  appear,  that  in  the  £»^- 
UJh  law  there  are  two  general  rules  eftablifhcd, 
which  govern  almoft  all  cafes.  The  firft  is,  that  Cowp.  668, 
where  the  rifle  has  not  been  run,  whether  that 
circumftance  was  owing  to  the  fault,  thepleafure 
or  will  of  the  infured,  or  to  any  other  caufe,  the 
premium  (hall  be  returned.  This  rule  has  al- 
ready been  pretty  fully  difcufled.  Another  rule 
is,  that  if  the  ri(k  has  once  commenced,  there  fhall 
be  no  apportionment  or  return  of  premium  after- 
wards.  Hence  in  cafes  of  deviation,  though  the 
underwriter  is  difcharged  from  his  engagement; 
yet  the  rifk  being  once  commenced,  he  is  entitled  •  •  '" 
to  retain  the  premium.  Though  thef^  rules  are 
fo  plain  and  Ample,  that  they  fcem  to-preclude 
all  poffibility  of  doubt  or  contention ;  yet  there 
are  few  points  in  the  law  of  infurance,  which  have 
given  rife  to  a  greater  number  of  caufes  than  fhofe 
which  relate  to  the  fubjeft  of  this  chapter. 

It  ought,  however,  to  be  acknowledged,  that 
lefs  litigation  has  taken  place  in  thofe  inftances 
where  the  whole  of  the  premium  is  either  to  be 
retained  or  reftored,  than  in  thofe,  where  from 
the  nature  of  the  agreement  between  the  parties, 
or  the  nature  of  the  voyage,  the  contraft  becomes. 

divifible. 
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dlvifible,  and  the  court  can  fay,  '^  a  part  of  th# 

"  premium  (hall  be  retained  for  the  rifle  run; 

**  and  part  (hall  be  returned  as  the  riik  has  never 

3  Burr.  1240.  "  commenced/*    This  feems  to  be  a  rcfinencne 

«spon  the  rules  juft  eftabliftied ;  but  it  muft,  at  th^ 
fame  time,  be  admitted,  that  wbenUcsmbe  ascomfh- 
lijbedy  it  is  a  refinement  perfectly  confiftent  with  e- 
qaity  and  good  confcience.  The  one  rule  has  pro- 
vided, that  if  the  rifle  be  once  begun,there  (hall  be 
no  return :  but  the  other  rule  has  faid,  and  equi- 
ty  has  alfo  faid,  that  a  man  (hall  not  be  paid  for 
a  rifle  which  he  has  never  incurred ;  from  whence 
the  dedu6bion  is  eafy  and  natural,  that  if  there  are 
two  diftinft  points  of  time,  or,  in  effeft,  two 
voyages  either  in  the  contemplation  of  the  parties 
or  by  the  ufage  of  trade,  and  only  one  of  tne  two 
voyages  was  made,  the  premium  (hall  be  return- 
ed on  the  other,  although  both  are  contained  in 
one  policy. 

The  firft  time  in  which  this  doftrine  was  con-' 

(idered  at  any  length,  was  in  a  ca(e  which  camd 

before  the  Court  of  King's  Bench  in  the  year 

1761. 

Stevcnfon  v.       It  was  a  fpccial  cafe  referved  at  a  trial  at  Nifi 

Snow.  PriuSi  before  Lord  Mansfiild,  in  London^  upon 

3  B)irr.  1237.  an  a6tion  for  money  had  and  received  to  the  plain- 

Rcp/  Tg'^'  ^^ff>  "*'^'  brought  by  the  plaintiff,  the  infurcd^ 

S.  C*      *      againft  the  defendant,  the  infurer,  for  a  return  of 

part  of  the  premium.  It  was  an  infurance  upon  a 
(hip,  at  five  guineas  per  cent,  loft  or  not  lo(t,  at 
and  from  London  to  Ealifax^  in  Nova  Scotia,  war^ 
ranted  to  depart  with  convoy  from  Portfmoutb,  for 
the  voyage,  that  is  to  fay,  the  Halifax  or  Louif* 
kurgh  convoy.  Before  the  (hip  arrived  at  Portf^ 
mouth  the  convoy  was  gone.  Notice  of  this  was 
immediately  given  by  the  infured  to  the  under- 
writer J  and  at  the  fame  time  he  was  alfo  defired 
either  to  make  the  long  infurance,  or  to  return 
part  of  the  premium.  The  jury  find  that  the  ufual 
fettled  premium  from  London  to  Portfntoutb  is  one 
and  a  half  fer  cent.     Thcr  alfo  ftnd,  that  it  is 

ufuat 
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^|ual  for  the  underwriter,  in  fuch  like  cafes,  to 
return  part  of  the  premium ;  but  the  quantum  f^ 
uncertain :  (And  the  quantum  muft  in  its  nature 
be  uncertain,  becaufe  it  depends  upon  uncertain 
circumftances.)  It  is  dated,  that  the  plaintiff 
made  an  offer  to  the  defendant  of  allowing  him 
to  retain  one  and  a  half  ^rr  €ent.  for  the  ri(k  he 
had  run  on  fuch  part  of  the  voyage  as  was  perfor- 
med under  the  policy,  viz.  from  London  to  Port/- 
mouth. 

Lord  Mansfiild.^  had  not  at  the  trial,  noir 
have  now,  the  leaft  doubt  about  this  queftion, 
myfelf.     Thefe  contrads  are  to  be  taken  with 
great  latitude :  the  ftriiSfc  letter  of  the  contraft  is 
not  to  be  fo  much  regarded,  as  the  objeA  and 
intention   of  it.      Equity  implies  a  condition, 
**  that  the  infurer  (hall  not  receive  the  price  of 
**  running  a  rifle,  if  he  run  none/'     This  is  a 
contraft   without  any  confideration,   as   to  the 
voyage  from  Port/mouth  to  Halifax  i  for  he  in- 
tended to  infure  that  part  of  the  voyage;  as  well  as 
the  former  part  of  it,  and  has  not.    Confequenc- 
ly  the  infured  received  no  confideration  for  this 
proportion  of  his  premium :  and  then  this  cafe  is 
within  the  general  principle  of  a^ftions  for  money 
had  and  received  to  the  plaintiff's  ufe.     I  do  not 
go  upon  the  ufage  :  for  the  ufage  found  is  only 
that  in  like  cafes,  it  is  ufual  to  return  a  part  of 
the  premium,  without  afcertaining  what  part.   If 
the  rifk  is  not  run,  though  it  is  by  the  negleft,  or 
even  the  fault  of  the  party  infuring,  yet  the  infu* 
xer  (hall  not  retain  the  premium.     It  has  been 
objeded,  that  the  voyage  being  hegun^  and  part 
of  the  ri(k  being  already  run,  the  premium  can- 
not be  apportioned.     But  I  can  fee  no  force  in 
this  objeftion.     This  is  not  a  contradt  fo  entire^ 
that  there  can  be  no  apportionment ;  for  there 
arc  two  parts  in  this  contraft :  and  the  premium 
niay  be  divided  into  two  diftinft  parts,  relative, 
as  it  were,  to  two  diftinft  voyages.    The  praftict 
&CWS,  that  it  has  been  ufual,  m  fuch  like  cafcs^ 
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to  return  a  part  of  the  prenvlum,  though  the 
qnantum  be  not  afcertamed*  And  indeed^  the 
quantum  muft  vary,  as  circumftances  vary:  fo 
that  it  never  can  have  been  fixed  with  any  prc- 
cifc  exaftnefs.  But  though  the  quantum  has  not 
been  afcertained ;  yet  the  principle  is  agreeable 
to  the  general  fenfe  of  mankind. 

Mr.  Juftice  Deni/bn.-^lt  is  moft  equitable  that 
the  defendant  (hould  only  retain  the  premium  for 
fuch  part  of  the  voyage,  as  he  has  run  any  rilk: 
the  infurcd  has  a  right  to  have  the  other  part  rc- 
flored  to  him.  This  is  agreeable  to  the  general 
principle  of  a(5lioDS  for  money  had  and  received 
to  the  ufe  of  the  plaintiff:  where  the  defendant 
has  no  right  to  retain,  he  muft  refund  it, 

Mr.  Juftice  Fqfier.—Thcrt  is  no  confideration 
for  the  remainder  of  the  premium;  for  in  the 
voyage  from  Port/mouth  to  HalifaXy  no  rHk  was 
run  by  the  infurer,  who  only  infured  the  voyage 
with  convoy  :  therefore  he  has  no  right  to  retain 
the  premium  for  this. 

Mr.  Juftice  Wilmot  declared  his  concurrence 
moft  clearly  and  ftrongly.     Thefe  kinds  of  con- 
trafts,  he  obfervcd,  are,  by  the  writers  on  this 
head,  called  contraSus  innominati^  and  the  rule, 
which  they  lay  down  concerning  them,  is,  that 
they  are   to   be   determined  y^r/r»</«»i  bonum  tt 
aquum.     The  jury  have  here  found  an  ufage  to 
,^  *       /return  part  of  the  premium  in  fuch  cafes ;  which 
is  a  ftrong  proof  of  the  equity  of  the  thing:  and 
nothing  can  be  more  juft  and  reafonable.    If  the 
ri(k  was  once  begun,  the  infured  fliall  not  deviate 
or  return  back,  and  then  fay,  ^*  I  will  go  no  fur- 
**  ther  under  this  contraft,  but  will  have  my  pre- 
•^  mium  returned."     But  upon  this  policy  there 
are  two  diflinft  points  of  time,  in  effeft  two 
voyages,  which  were  clearly  in  the  contemplation 
of  the  parties  ;  and  only  one  of  the  two  voyages 
was  made  ;  the  other  not  at  all  entered  upon.     It 
was  a  conditional  contrafi::  and  the  fecond  voy* 
age  was  not  begun ,  therefore  the  premium  muft 
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ls#  rjptun)e$],  for  upoii  this  A^pond  part  of  th^ 
voy^^,  tie  nik  n?vcr  took  pJacif  at  ill.  This  is 
^rfcable  to  wl^at  the  W'^^P  upon  the  fubjcffc 
lay  down;  and  is  the  right  and  juftice  of  thp 
e^e.     Th.e  f^^  was  delivered  to  the  plaioti^* 

3ocyi^  year;»  ^teriK^relsj  the  principle  fl]t^bli(hed 
\n  th^e  Cprrgoiag  coJ^  was  attempt^  to  be  ap- 
fHp^  to  qnfii  ^hich  it  did  not  ^t  all  refeipble. 
For  the  followj^g  c^f(?  yras  ap  infurainge  for 
tyi^elve  Hjonths  ^t  9/.  p^  rent. ;  aqd  he^r^ufe  the 
&ip  ¥^AS  c^ptureci  wi^t^ii;!  t.\YO  mo,nt^s  afrer  the 
qofttrft^  w?|S  ipad?,  a  i:«Mrn  of  prenpium  wa$  dc- 
m^iiK]^,  upipA  tKe  principle  ofSfev,fnJbn  v.  <y»^i^. 
JBut  the  cphlra^  ip  this  cafe  >ya$  en^tire ;  the  pre- 
i}[>iyi;n  va^  a  grp(s  jCuijn  ^lipulated  and  paid  far 
tiyolve  m^^ths  -,  $(n4  ,the  Pf^rt^if  s,  wh^n  ,t)iey  made 
the  .cpptfjift,  ;iiad  np  int^at^on  or  thpujght  oif  a 
fvt^feqvient  diiriHon,  or  apportiQji,nie,9t, 

The  cgfe  yfjsifi  thus : 

It  was  ^  ftftjon,  in  the  ufqjil  form,  fpr  money  Tyric  v. 
hid  and  received  tP  the  plaintiffs  ufp,  f9r  a  Fletcher. 
iiecyrn  ^f  p^rt  of  the  prcn^ium,  T^e  caufc  was  ^^P*  ^^^* 
tried  ^t  GHil(ibaiI^  before  Lord  J^^njiXelJ,  when, 
^7  c^nfcHt,  a  v^rdift  was  found  for  jjie  plfiintifF, 
futyc^  ,tQ  the  opinion  of  the  court  upon  thp  aucf- 
tion,  VVh^^hcr,  under  the  circumftfinccs  ot  the 
cafe,  fL  proportjipnable  part  of  the  pre^mium  ought 
to  be  returnpd,  or  not.  If  the  court  Ihould  be  of 
opinion  that  a  prqportiop^^le  part  of  the  premi- 
Mm  qqght.not  to  bereturne^,  then  a  nqnfuit  was 
to  be  filtered.  It  now  came  before  the  court; 
upon  fi  rule  xp  (hew  caufe,  why  a  nonfuit  Ihould 
npt  t)^  .entered  -,  and  the  cafe,  as  it  appeared  from 
?he  rcpprt,  was  Ihortly  this.  Thle  policy  was  on 
the  (hip  IJabelhi.fX  and  from  London,  to  any  port 
or  pl^de,  where  or  ^hatfoevcr,  for  twelve  months^ 
from  thp  H9th  of  Augufi  1776,  to  the  19th  of 
^^Sf^ft  I777i  both  days  inclufive,  at  9/.  fer  cent. 
Wiirranted^r^e  frgm  captures  and  feizures  by  the 
^eric({nSi  and  the  confequences  thereof.  In  all 
Oih^r  refpe^j    it   was   in   the   comnion  form, 
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againft  all  perils  of  the  fea,  &?^.  The  fhip  failed 
from  the  port  of  London^  and  was  taken  hj  an 
American  privateer,  about  two  months  after- 
wards. 

Lord  Mansfield. — It  was  very  proper  to  /avc 
this  cafe  for  the  opinion  of  the  courts  becaufe  in 
all  mercantile  tranfaftions,  certainty  is  of  much 
more  confcqucnce,  than  which  way  the  point  is 
decided ;  and  more  efpecially  fo,  in  the  cafe  of 
policies  of  infurance :  becaufe,  if  the  parties  do 
not  chufe  to  contrafb  according  to  the  eftablifiied 
rule,  they  arc  at  liberty  as  between  themielves  to 
vary  it.  This  cafe  is  ftript  of  every  authority. 
There  is  no  cafe  or  praftice  in  point ;  and  there- 
fore, w£  muft  argue  from  the  general  principles 
applicable  to  all  policies  of  infurance.  And  I 
take  it,  there  are  two  general  rules  eftabliihed, 
applicable  to  this  queftion :  the  firft  is*  that 
where  the  rifle  has  not  been  run,  whether  it's  not 
having  been  run  was  owing  to  the  faulty  pleafure, 
or  will  of  the  infured,  or  to  any  other  caufe,  the 
premium  Ihall  be  returned  \  becaufe  a  policy  of 
infurance  is  a  contraft.  of  indemnity.  The  un- 
derwriter, receives  a  premium  for  running  the 
rifle  of  indemnifying  the  infured,  and  to  whatever 
cauft  it  fee  owing,  if  he  do  not  run  the  rifle,  the 
confideration,  for  which  the  premium  or  money 
was  put  into  his  hands,  fails,  and  therefore  he 
ought  to  return  it.  Another  rule  is,  that  if  the 
rifle  has  once  commenced,  there  fliall  be  no  appor- 
tionment or  return  of  premium  after^'ards.  For 
though  the  premium  is  eflimated,  and  -the  rifk 
depends  upon  the  nature  and  length  of  the  voy- 
age ;  yet,  if  it  has  commenced,  though  it  be  on- 
ly for  24.  hours  or  Icfs,  the  rifle  is  run ;  the  con- 
trad  is  for  the  whole  entire  rifle,  and  no  part  of 
the  confideration  fliall  be  returned  :  and  yet,  it  is 
as  eafy  to  apportion  for  the  length  of  the  voyage, 
as  it  is  for  the  time.  If  a  fliip  had  been  infured 
to  the  Eaji  Indies  agreeably  to  the  terms  of  the 
policy  in  this  cafe,  and  had  been  taken  24  hours 
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after  the  rilk  was  begun,  by  an  American  captor, 
there  is  not  a  colour  to  fay,  that  there  fhould  have 
been  a  return  of  premium.  So  much  then  is 
clear;  and  indeed,  perfe6lly  agreeable  to  the 
ground  of  determination  in  the  cafe  of  Stevenjon  v. 
Snow.  For  in  that  cafe,  the  intention  of  the  par- 
ties, the  nature  of  the  contract,  and  the  confe- 
quences  of  \t,fpoke  manifeftly  two  infurances,  and 
a  divifion  between  them.  The  firft  objedt  of  the 
]nfuranc€  was  from  London  to  Halifax :  but  if  the 
Ihip  did  not  depart  from  Portfmoutb^  with  convoy, 
(particularly  naming  the  ihip  appointed  to  be 
convoy)  then  there  was  to  be  no  contract  from 
Pori/moutb  to  Halifax :  why  then,  the  parties  have 
faid,  *'  we  make  a  contraft  from  London  to  Hali-- 
fax^  but  on  a  certain  contingency  it  Ihall  only 
be  a  contrad  from  London  to  Portf mouthy 
That  contingency  not  happening,  reduced  it  in 
fa£t  to  a  contrafk  from  London  to  Fortfmoutb  only. 
The  whole  argument  turned  upon  that  dillinc- 
tion,  Mr.  Tates^  who  was  counfel  for  the  plain-  ^^'^^^  ^"pra. 
tifF,  put  it  ftrongly  upon  that  head ;  and  all  the 
judges,  in  delivering  their  opinions,  lay  the  ilrefs 
upon  the  contradt  comprifing  two  diftind  condi* 
tions,  and  confidering  the  voyage  as  being  in  fa£t 
two  voyages :  and  it  was  the  equitable  way  of 
confidering  it  1 .  for,  though  it  was  at  firft  confoli- 
dated  by  the  parties,  there  was  a  defeazancc  af- 
terwards, though  not  in  words.  I  think  Mr. 
Juflice  fVilmot  put  it  particularly  upon  that 
ground;  but  it  was  the  opinion  of  the  whole 
court.  There  was  an  ufage  alfo  found  by  the 
jury  in'that  cafe,  that  it  was  cuftomary  to  return  a 
proportionable  part  of  ^be  premium  in  fuch  like 
cafes^  but  they  could  not  fay  what  part.  The 
court  rejefted  this  as  a  ufage  for  uncertainty i  but 
they  argue  from  it,  that  there  being  fuch  a  cuf- 
tom,  plainly  ihewed  the  general  ifcnfe  of  mer- 
chants, as  to  the  propriety  of  returning  a  part  of 
the  premium  in  fuch  cafes :  and  there  can  be  no 
doubt  of  thcreafortablenefs  of  the  thing.     There 
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has  hSch  an  mftiHcc  put  of  a  pdlicy  vfhctt  the 
meafbrc  is  by  tiriie,  *hich  fttms  td  fh*  to  be 
veiy  ftrongj  and  adpdfite  to  the  pfrfcitt  cSifc; 
and  that  is,  ah  ihfurahcc  upSh  a  mah'is  life  fer 
twelve  nionths;  Theft  ckh  be  iio  doubt  but  the 
rilk  there,  is  conftihitfcd  by  the  ineafure  of  time, 
^nd  depends  cntireljr  updn  iS:  for  Ihc  bndtr- 
ivriter  ^o\M  demand  double  the  |§remiu»i  for 
fwQ  years,  that  he  would  take  to  infure  the  fimc 
^fc  for  one  yedr  only :  in  fuch  policies  the'rt  is  a 
general  exception  againft  fuicide.  If  the  perfen 
puts  ah  end  to  his  own  life  the  next  day,  or  a 
nfionth  after,  or  at  any  bthfer  period  within  the 
twelve  mohthsj  there  never  was  ah  id€*a  in  any 
lean's  breaft,  that  part  of  the  premium  fhould  be 
returned.  A  cafe  of  general  practice  w«s  put  by 
^r,  Dunningy  where  the  words  of  iAe  policy  art, 
"  At  and  from,  provided  the  (hip  fliiil  fiiil  on  or 
before  the  itt  of  Auguft  :**  and  Mr.  Wdllaee  coo- 
iiders  in  that  cafe,  that  the  whole  policy  would 
depend  upon,  the  Ihip  railing;  before  the  ilated 
day.  I  do  not  think  fo.  Oh  the  contrary,  I  think 
with  Mr.  Dunkingy  that  cannot  be.  A  lofs  in  p6n 
befdre  the  day  appointed  for  the  (hip*s  departure, 
can  never  be  coupled  with  a  tontingetfty  aft^ 
the  day  :  but  if  a  queftion  Were  to  arife  aboiit  it, , 
as  at  pfcfent  adviled,  I  ihbold  inclttie  to  be  of 
opinion,  that  k  would  fall  within  the  reafoning  <^ 
the  determination  6(  Sievenfen  v.  Show  :  and  rfias 
th^re  werfe  two  parts  or  coiitrafts  of  infurancc 
with  diftinft  conditions.  The  firft  is,  I  infuit 
the  fhip  in  port,  provided  Ihe  is  Idft  in  port  be- 
fore the  lAofJuguft:  and  idly,  if  fhc  be  not 
loft  in  port,  I  infeiic  her  then^ during  her  voyage, 
from  the  i  ft  of  Astgt(/t  till  (he  reaches  the  port 
fpccified  in  the  policy.  The  lofe  in  port  muft 
happen,  before  the  rifle  upon  the  voyigc* could 
commence  :  and  vice  verfd  \  the  rifk  ih  port  muft 
ceafe,  the  moment  the  rifk  upon  the  -voyage  be- 
gan. Let  us  fee  then,  what  the  agreement  of  the 
-    parties  is  in  the  prefent  cafe.    They  might  hatt 
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infured  frp^  tfio  nipf>ths  to  tyiro  months^  o^  in 
^y  Ids  or  pf^M^r  pi;9|)Oitiony  J^f^h^Y  k^^  diought 
proper  io  to  49 :  ;buc  the  fa&  ]§,  t$at  xjticy  thaye 
mage  w  divijov  fif  ^e  fii  allh  ^>^  tlie  contr^^ 
<^.i;<^Qd  iDt^  jis  ope  entjuie  c^^trj^  from  4^e  i9tii 

is  thp  f^goe  9$  tf  >t  i^ad  Jfeccn  €?pre&ly  fa^d  by  the 
iftfured,  **Jf  y.c^u.t.be-iin^ Writer  iwillinifvM-e  me 
"  /SH*  twelve  wowhj,  I  vill  giy^  you  ^n  e^Ur4 
*'  fu«ii  bwt  I  vill  flptijifye  ^any^portionmcnt/* 
The  ftip  {s^h,  and  ^j^  ^vndqrwr^i^r/ufis  the  rjJk 
for  /«c?^  mqnshs.  Ijlo  ,j^rf,  of  .tite  ptarpium  thca 
9\ftU  b?  retLUFnfi4.  J  ^a^npt  fay,  a^f inhere  l^ftd  ^q^i 
a  recaptui^  bftfqrfC  tfec  e^ir^iop  of  ^hc  tjyqlyc 
Wonth^,  .^hat  :tbc  policy  M^pyld  «j]^  i^aye  revi- 
ved. 

Jfe*  Jyfticf.^fl.^Thjjs  e^(e4epen^s,upon  the 
ipfl^ds  qf tl\c  policy :  and  I:^(n  of ppinion^.it  is  qnc 
entire^CQp.tr^^^t  g^c^rtajn  grqfsfum,of  9/*  j^r  cent. 
fpr  at<;€a{tai(i  .pericw^  pf  itiffic,  viz.  twelve  mopijis,; 
and  ^b^t  no  divifion  kjfi  Jx;  implied.  The  determi- 
nation jn  ^Sttfpjfpfip  V.  i5&|W;Wfint  enpr^fsly  hrq<i 
this  .QQnGdfi^tionj  ^that  |hpre  were  Ssjqo  4ifi,inS 
^^^Sfh  and  no  cpnfoiprAtipn  received  by  the  m- 
fuitcd  fpTrthetppemiiHp  i|ppn  the  fijcpnd  voyage: 
ftni:?h!Breicert^inly,V^^  nptj  ipr  thfirc,n^v<fr  was 
any  ppifit^pf 'tifpe,  yi\\tn  ^ny  rifk  was  .run  from 
ftortjfnw^,.    J^^Qnd^y.Nulrty  the  loflTcs  infured  Vide  ante, 
i^^inft  werfC  diftipft,  and  iinconnpft^d  w|th  each  c.  18.  p.  374; 
^t^M^.    ,i,ft.  ;A  Wfs  of:tiie  (hjp  in  pprt,  if  .^py 
flwuld  feftpp^n  there,    adly,  A  Ipfs  jn  the  paf- 
%e  rfiQme*  prctvi^^^  ftie  i^ilcd  pn  a  certain  d^y. 
^fhcrriljc  jn  Ipngie :polkiies  m-ay  be.d|ftip&  i^nd  c}i- 
.vilibk  in  it's  f.aature.     Jn  .ib^  cafe  pf  an  infn* 
jtan€c  on  ailifc,  :tbe  fHfii  is  entir.e,  a>Qd  the  time 
is -entire  .for  the  whpje  year.     So. in  this  q^e, 
ililhintc  th€:eor\ti^i^  pnceniUc  gftf^ttfiSt'y  ^nd 
itfeercfope  tthat -rf^re  ought  jo  be  pp  return. of 
prettiium. 

!Mn'  Jwftice  ^mUks  .and  IVtr.  j^diiw ,4/hhHrfi 
-^m:  pi  ^  il#me:ppinipn. 
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Ter  Curiam.     Let  a  nonfuic  be  entered. 

In  a  fubfequent  cafe,  the  court  of  King*s-Bench 

adopted  the  fame  rule  of  decifion,  where  the 

ihip  was  infured  for  12  months^   and  the  rifk 

ceafcd  at  the  end  of  two.     A  diftinftion  was 

attempted  to  be  made^  becaufe  in  this  cafe,  the 

whole  premium  1 8  /,  was  acknowledged  to  be 

received  from  the  infured  at  the  rate  of  i^s.  far 

month :  and  this,  it  was  infilled,  evidently  Ihew- 

ed,  that  the  parties  intended  the  rifk  to  continue 

only  from   month  to  month.      This  obje&ion 

was,  however,  over-ruled;    the  court  being  of 

opinion,  that  the  cafe  1  aft  reported  decided  this; 

and  that  the  ,15  s.  per  month  was  only  a  mode  of 

computing  the  grofs  fum«      The  cafe  was  in 

fubftance  as  follows : 

Lorainc  v.  I^  ^as  an  aftion  tried  before  Lord  Lougbh' 

Thomlinfon.  rougb^  at  the  laft  aflizes  for  the  county  of  N<m^ 

Dou^I.  564.  thumberlandy   in  which  the  plaintifF  declared,— 

That  the  defendant,  in  confideration  that  the 
plaintiff*,  at  his  requeft,  had  under- written  fe- 
veral  policies  of  iniurance  as  to  cenain  fums  of 
money  therein  fubfcribed  againft  his  name,  on 
the  {hips,  merchandizes,  and  other  things  there- 
in refpcdively  ipecified,  without  receiving  the 
fiill  premiums  therein  mentioned,  undertook 
and  promifed  to  pay  the  plaintiff  fo  much  mo- 
ney, as  the  premiums  therein  mentioned  to  be 
paid  to  him  amounted  to,  with  an  averment 
that  they  amounted  to  40  /.  There  was  another 
count  for  40  /.  for  money  had  and  received  by 
the  defendant  to  the  plaintiff's  ufe.  The  defen- 
dant pleaded  non  aQumpfit,  as  to  all  except  the 
fum  of  3  /.  upon  which  plea  ifluc  was  joined ; 
and  as  to  the  3  /.  he  pleaded  a  tender,  and  paid 
that  fum  into  court.  Upon  the  plea  of  tender, 
iffue  was  alfo  Joined,  The  jury  found  a  verdift 
for  the  defendant  upon  the  tender,  and  for  the 
plaintiff*  upon  the  other  iflue,  for  the  fum  of 
15  /•  fubjcdt  to  the  opinion  of  the  court,  whether 
he  was  entitled  to  recover  that  fum  of  15  /.  or 
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the  fum  of  3/.  only,  upon  a  cafe,  which  ftatcd, 
in  effc<5t,  as  follows :   The  plaintiff  had  under- 
written  200  /.  on  a  policy  effefted  at  Newcaftle 
(which  was  fct  forth  verbatim  in  the  cafe)  where- 
by the   Ihip  the  CbolUrford  was  infured,  againft 
capture  by  the  enemy  for  twelve  months^  in  the 
coafting   trade    between   Lettb  and   the  IJle  of 
Wight  i.    beginning  the   13th  of  Marcby    1779, 
and  ending  the  13th  of  the  fame  month,  1780, 
In  the  body  of  the  policy  it  was  ftated,  "  That 
"  the  affurers  confefled  themfclves  paid  the  con- 
**  lideration  due  unto  them  by  the  aflured,  at 
and  after  the  rate  of  \$s.  per  cent,  per  month. 
At  the  bottom,  oppofite  to  the  plaintifTs  fub- 
5  fcription  was  written,  prtmium  received  1 6th 
*'  of  Marchy   ^119  ^^  *i^d  on  the  back  was  in- 
dor(ed,  "  Newcaftle^  i  ^th  of  March,  1779,  Mr. 
John  Gaul  Thomlinfon,  on  his  (hip  the  Cboller- 
ford,  himfelf  matter,  for  twelve  months,  in  the 
coailing  trade,  at  and  between  Leith  and  the 
IfUofJVigbt,  beginning  the  13th  o{  March, 
"  ^779>  ^^  ending  the  12th  of  Marcb,  1780, 
•*  Enemy  only.     At  i^s.  per  cent,  per  month, 
"  18//'     The  premium  was  not  paid,  though 
exprefied  in  the  policy  to  have  been  paid,  it  be- 
ing the  ufage  in  Newcaftle  not  to  pay  the  pre- 
mium at  the  time  of  making  the  infurance;  but 
at  various  times  after  the  policies  are  efFcfted, 
and  fometimes,    not  till   twelve  months  after. 
The  Ihip  was  loft  in  a  ftorm,  within  the  firft 
two  of  the  twelve  months  for  which  the  infu- 
rance  was  made,  and  the  defendant  tendered  to 
the  plaintiff  3  /.  as  the  premium  for  two  months. 
The   cafe    then    ftates    contradiftory    evidence 
given  by  witneffes  on  both  fides,  as  to  what  had 
been  done  at  Newcajlle  in  fimilar  cafes ;    but 
which  I  forbear  eo  fet  down  \  bccaufe  the  court 
of  King's-Bench  was  afterwards  of  opinion,  that 
it  ought  not  to  have  been  received. 
After  the  counfcl  for  the  defendant  had  been 
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heard,  the  plafntiflTi  c6t)bfcl  was  pttvctoted  By 
the  court  from  prbceeding. 

Lord  MahifielJ.  ^This  is  a  rticre  qncftian  iSf 
cohftruftioh,  bn  the  fafcc  of  the  inftruiticiit,  and 
therefore  parblfe  evidence  AotxM  hot  have  been 
admitted  to  exjpUin  it.  ft  is  an  ihfuirstacc  jfor 
tWel ve  months,  for  btit  grok  ?M  df  li  /•  tfitf 
have  calculated  this  furh  to  tte  it t&fe  htti  of  is  s. 
per  itiohth.  feiit  what  wk^s  to  be  paid  dWm  ? 
Not  1 5  ^.  for  the  firil  irtofith,  atid  fo  from  trttetoth 
to  month  j  biit  VS  /.  at  6rtce.  T*d  calfes  have 
been  mehtiofied.  ^iev'^Jon'^.  Snbio  was  de- 
cided on  the  gYoUft^  6^  niei^e  i'^l^f  /^b  v^iigts. 
Tyrie  v.  FleUbdr  is  direftly  in  point  aj^aiAft  ¥hc 
defendant.  There  are  tWo  principled  \n  fSttfc 
cafes;  I  ft.  If  the  rifk  has  rfever  bc^gtrti;  the 
whole  preriiium  is  to  )it  rc'tifrnfed,  becaufc  th^re 
was  no  cohfidc?rat1on":  tfd.  When  the  fi&  has 
begun,  'there  Ihall  'rieVe'r  t)e  a  rfctltrrn,  ^thcMigh 
lU  .(hTp  (hoiild  he  Wke'n  ih  a^  hoars. 

Mr.  Juftice  jJhhurfi.—'tlM  I5  ^.  per  trionth 
is  prily  a  fhode  of  computing. the  grdfs  fufh. 

Mr.  Juftice  miks,  arid  Mr.  Jifftice  Snller 
cfohcurrirfg  in  opinidn,  the  pofiik  was  delivered 
to  the  ()laihti/F. 

The  two  laft  cafes  were  ?rt  fa  rentes  uptln  tifcw^ 
but  from  the  principles  laid  doWh  in'thein,  and 
in  tlie  former  cafe  df  Sttvenjon  v.  ^^mcr,  it 
feems  perfeftly  clekr^  that  when  the  contraft  is 
entire,  wfiether  it  be  for  a  fpecificd  *tlme,  <nr  for 
a  voyage^  thef^  fhall  be  no'appdrtionnfient  or  re- 
turn, if  the  rifk  has  oriCe  cbrtinKiriced.  Attd 
therefore  where  the  premium  is  entire  In  a  po- 
licy oh  a  voyage,  where  thefe  is  no  Contingency 
at  any  period,  out  or  hbrile,  upon  the  happen- 
ing or  riot  happening  of  whidh,  the  flfk  isid 
end,  nor  any  ufagc  eftabllfhed  upon  fiijch  voy- 
ages ;  aithoOgh  there  be  feveral  diftilift  ports, 
at  which  the  fliip  is  to 'flop,  yi^t  the  voyage  is 
one,  and  no  part  of  the  jifeiilium  Ihall  bereco* 
Verable. 
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A  ndc  had  been  obtained  to  (hew  caufe  why  Bennon  r. 
there  flioirid  not  be  a  new  trial  in  a  cafe,  which  ^^^^s^* 
hsul  coifte  cm  before  Lcni  Man^Uld  at  Guildball,  ^''"^*'  ^S'- 
w^n  the  jnry  found  a  verdift  for  the  defendant. 
Tb^  cafe  w^  this :  It  was  in  a£kion  on  a  policy 
of  miurance,  on  the  Frtncb  ihip  Le  PaSole^  and 
her  cargOy  and  the  voyage  was  defcribed  in  the 
poKcy  in  the  following  words :  '^  At  and  from 
Moff/kur  to  the  coaft  of  Angola^  during  her  ftay 
dnd  trwie  there^  at  and  from  thence  to  her  port 
<fr  fons  of  difcbarge  in  St.  Domingo,  and  at  and 
from  ^.  Donmzo   hack  to  Hotifieur.'*      The 
clatife  refpefting  tne  premitim  was  as  follows  r 
Slaves  Vsdtlred  at  800  Jivres  ^ourneis  per  head  ; 
the  (hip  kt  1450  /.  fterling ;  other  goods,  &c« 
*'  8s  rntercft  may  appear ;  at  a  premium  of  11  j^er 
*'  cent.**     The  (hip  failed  to  Angola,  and  from 
thence  after  itayti^  fbme  time  there>    to  the 
ff^eft  Indies.     On  her  way  to  Angola,  (he  put 
in  at  Ca^enHOy    on    the    coaA:  of  America,   and 
from     Qryefme  went    to  Martinito,    confefiedly 
dtlt  of  the  way  to  St.  Domingo.    In   this  caufe, 
the  firft  queftion  was  a  qucftibn  of  hjk,  not  ma- 
terial to  our  prefcnt  enquiry,  viz.  whether  the 
cburfe  taken  was  a  deviation,  or  not,  from  the 
"^^y^e    infurcd.      After  all  the  evidence  had 
been  heard,  the  jury  thought  it  was,  and  ac- 
cordingly found  a  verdi6k   for  4he  defendant*. 
Upbn  their  declaring  this  opinion,  the  courifei 
for  the  plaintiff   infifted,   that  as  there  was  a 
count  in  the  declaration  for  money  had  and  re- 
ceived, the  voyage  infured  ought  to  be  confi- 
d^red    ks  compofed  of  three  diftinA  parts  or 
voyages;     namely,     {torn  Honfleur  to    Angola i 
2dly,  from  /Ingola  to  St.  Domingo  \    and  jdly, 
fit>m    St.    Domingo  to  Honjleur-,    and  that,    as 
the  Voyage    from  St.  Domingo  to  Honfleur  had 
never  'commencied,   the  premium  ought  to  be 
apportioned,    and  a  return  nnade  6f  that  part 
which  was  >paid  to  infure  the  rifle  from  5/.  Do- 
P^ngo  to  HoftJIiur.     Lord  MaMjfieid  took    the 

opinion 
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opinion  of  the  jury  upon  that  point  alfb;  and 
they  were  clear  there  ought  to  be  no  return. 
Next  dav,  however,  his  Lordfhip  faid,  he  had 
'    turned  that  queilion  in  his  mind,  and  that  he 
entertained  fpme  doubts  upon  it,  and  as  it  was  a 
queftion  of  law,  defired  Mr.  Lee  to  move  for  a 
jiew  trial  on  that  ground.     It  was,  however,  af- 
terwards moved  On  both  gro-sjnds ;  namely,  on 
the  queftion  of  fad,  whether  the  deviation  was 
wilful :  and  2dly,  On  the  queftion  of  law,  whe- 
ther, fuppofing  it  wilful,  there  ought  to  be  a 
return  or  premium. — Thefe  queftions  were  fully 
difcufled  by  three  advocates  on  each  fidcj  a!jd 
the  court  alfo  took    time  to  deliberate  upon 
them :  after  which  the  Lord  Chief  Jufticc  de- 
livered the    unanimous  opinion  of  the   whole 
court. 

Lord  Mansfieldj  after  ftating,  that  iipon  the 
queftion  of  faft,  they  were  perfedtty  fatisfied  with 
the  vcrdift  of  the  jury,   proceeded  thus:    If, 
however,  the  plaintiff  ihould  fucceed  on  the  <e- 
.    cond  point,'  the  determination  would  virtually 
allow  him  a  new  trial  on  the  whole  of  the  caule, 
becaufe  ho  fpecial  cafe  was  refer ved.     But,  on 
the  fullcft  confideration,  and  after  looking  into 
all  the  cafes,  (though  my  opinion  has  flu6hiated) 
we  are  now  all  clearly  ot  opinion,    that  there 
oiight  not  to  be  any  return.    .The  queftion  de- 
pends upon  this :  Whether  the  policy  contains 
one  entire  rifk  on  one  voyage,  or  whether  it  is 
to  be  fplit  into  fix  different  rifles  ;   for,  by  fplit- 
ting  the  words,  and  taking  "  at"  and  "  from** 
feparately,  it  will  make  fix,  viz.  ift.  At  Hon- 
fleur  i  2d,  From  Honfleur  to  Angola ;  ^d.  At  An^ 
gohy    &c.     The  principles  are   clear.     Where 
the  rifle  has  never  begun,  there  muft  be  a  return 
of  premium;  and,  if  the  voyages,  in  this  cafe, 
aie  diftinft,  the  rifle  from  St.  Domingo  to  ffc«- 
fleur   never  began.     On  the  other  hand,  if  the 
rifle  has  once  begun,  you  cannot  fever  it,  and 
apportion  the  premium.     In  an  infurance  upon 
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a  life,  with  the  common  exceptions  of -fuicide, 
and  the  hands  of  juftice,  if  the  party  commit 
fuicide,  or  is  executed  in  twenty-four  hours, 
there  fhall  be  no  return.  The  cafe  is.  the  fame,  if 
a  voyage  infured  is  once  begun.  Is  this  one  en* 
tire  rilk  ?  The  infured  and  infurers  confider  the 
premium  as  an  entire  fum  for  the  whole,  with- 
out divifion  :  it  is  eftimated  on  the  whole  at  1 1  /. 
fer  cent.  And,  which  is  extremely  material,  there 
is  no  where  any  contingency,  at  any  period,  out 
or  home,  mentioned  in  the  policy,  which  hap- 
pening, or  not  happening,  is  to  put  an  end  to 
the  infurance.     The  argument  muft  be,  that,  if  ^ 

the  (hip  had  been  taken  i^etween  Honfleur'  and 
Angola,  there  muft  have  been  a  return.     By  an 
implied  warranty,  every  ihip  muft  be  fea  worthy  yjj^  ^^^ 
when  ftie  firft  fails  on  the  voyage  infured,  but  ch.  iz. 
(he  need  not  continue  fo  throughout  the  voyage; 
fo  that,  if  this  is  one  entire  voyage,  if  the  (hip  was 
fea  worthy  when  Ihe  left  Honfleufy    the  under- 
writers would  -have  been  liable,  though  (he  had 
notr  been  fo  at  Angola^  &c. ;  but,  according  to 
the  conftruflion  contended  for  on  behalf  of  the 
plaintiff,    (he  muft  have  been  fea  worthy,  not 
only  at  her  departure  from  Honfleur^  hut  alfo 
when   (he    failed  from  Angola,    and  when    (he 
failed  from  St.  Domingo.     The  cafes  of  Steven- 
Jon  V.  Snow  and  Bond  v.  Nutt^  were  quite  dif- 
ferent from  this.     They  depended   upon  this, 
that  there  was  a  contingency  fpccified  in  the  po- 
licy, upon  the  not  happening  of  which  the  in- 
surance would  ceafe.     In  Stevenfon  v.  Snow^  it 
depended  on  the  contingency  of  the  (hip  failing 
with  convoy    from  Port/mouth,   whether   there 
(hould  be  an  infurance  from  that  place.     This 
ficce(rarily  divided  the  ri(k,  and  made  two  voy- 
ages.    In  Bond  v.  Nutt,  it  was  held,  that  there 
were  two  rifles,  upon  the  fame  principle.     "  At 
Jamaica'^  was  one;    the  other,  viz.  the  rifle 
from  Jamaica,*'  depended  on  the  contingency 
-of  che*Oiip  having  failed  on  or  before  the  firjl  of 
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yfu^ufi:  thdt  was  a  condiuoa  {MrecedeM  to  the 
iafurAQce  on  the  yojrage  from  Jammer  €0  Zm- 
doiu  The  two  caies  of  Tyrie  v.  fUichery  aod 
L^raine  v,  TbomlinfQn,  are  very  Aroogt  foo  ^ 
you  could  apportion  the  prieniium  io  aajr  ca&» 
it  would  be  Ib  infuranGe3  u^pon  tioae.  Tberp- 
fofe,  on  very  full  confideraciooj  ^)v<  thAsk  diis 
OBe  f  Biire  rifle ;  one  voya^ge,  and  that  diene  can 
be  no  return  of  pr^eflpiunp.  The  ruk  w^  <lif- 
charged. 
Meyer  v.  Accopdii^ly  in  Another  aftioii  ^  ia  rotura  of 

Gregfon.       premium,  *tr»ed  bdbre  Mr.  Juilice  If^Jlksj  <oq 
B.  R.  Eaft,    uIj^  Northern  circuit,  whoFe  a  rcrdift  bad  boe* 
*♦    e^*  3»    given  for  the  plaintiff,    Hpon  a  motion  to  fee 
afide  the  verdid;,  and  to  -^nter  a  nopfuit,  a  de- 
cifion>  fimilar  to  that  of  M^rmim  v.  ;W^afidimi^^ 
was  made.     The  iafuranoc  was  '^  ^  and  from 
Jamaica  4o  Limerpool  vM/rrionitd  So  Jail  ^n  vr 
before  the  firft  of  Augufi^  firemiMm  iwonty  gui^ 
"  neas  per  cent,  to  i^eSurn  (eight ^  iffi^  Jaikd  iwitb 
*'  convoy."     Thelhip  did  not  fail  till  &/Mi9i$tfr 
SL'^d  was  loft.     The  jury  apportionied  the  pre- 
mium, and  gave  the  plaintid  a  ve^ift.for^igbt 
guineas,  the  defendant  having  ^paid  eight 'lor  ith.e 
convoy  into  cour^,  which  wajs  allowing  four  for 
the  riikirun  by  the  defendant. tf/  Jamaica. 

liord  Mansfi^ld^'^lt  would  be  «ndle&  to  igo 
into  enquiries  about  ^t  n\kM  Jamaica.  It  ^>- 
pears  on  cheevidence  to  be  different  on  diflreiFf9flt 
iides  of  the  ifland.  .Belides  the  parties  ha^e  di- 
videdithe  ri(k,  with  refpeft  toeonvoy,}  for  it  is 
a  premium  of  *  twenty  iguinea39  to  return  -eight, 
if  (he  fail  with  convoy:  but  there  js  an  abfolute 
warranty  as  to  the  failing,  and  nothir\g  faid  of 
the  premium. 

Mr.  JulKce  IVilles  thought  .the  premiiiin 
Ibould  be  apportioned. 

Mr.  Juftice  AJhbuffl  and  .Mr*  Jufticc  Balhr 
agreed  with  Lord  Man^field^  the: kcter- obferving, 
that  as  the  fwirties  hare  notconfidered  it  as  two 
rifks,    nor  eftimated  .the  rifle  at  Jamaica^   the 
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cotirt  cannot  do  it  for  them.  In  all  the  infu- 
fanccs  from  Jamaica^  the  policy  runs  '*  at  and 
"  from  5"  and  though  in  mafiy  inftances  the 
voyage  has  not  begun,  yet  there  never  was  an 
idea  of  the  premium  being  returned,  and  thai: 
no  irfkge  was  found  by  the  jury.  The  rule  for 
entering  the  judgment  of  nonfuit  was  made  ab* 
fdlutc- 

t  am  aware  that  the  decifion  in  th»  cafe  may 
ftem  to  claih,  with  what  fell  from  Lord  Mans- 
fiHdy    in  delivering  his  opinion  in  the  cafe  of  y\^  (\,pra. 
2jrxy  V.  Fletcher ;  in  which  he  put  a  fuppofcd 
cafe  of  an  infurancc  **  at  and  from,  provided  the 
ftip  fliall  fail  on  or  before  the  firft  of  Augufi'^ 
In  fucli  a  cafe,  his  Lordlhip  obferved,  as  then  ad- 
vijcdy  he  fhould  incline  to   thiok  ic  a  divifible 
rilk.    In  this  place,  it  would  be  fufficicnt  to 
obferve,   in  anfwer  to  foch  an  objeftion^    that 
the  opinion  then  delivered  by  Lord  Mansfield 
was  a  nrere  (obiter  diStum  upon  a  point,  ariUng 
only  in  the  courfc  of  argument :  in  which  cafe, 
the  greateft  abilities  are  liable  to  miflake.    But 
his  Lbrdfliip  delivered  that  i)pinion,  with  a  wife 
and  prudent  rcfervation,  that,  as  at  frefent  adn. 
n)%Jtay  ^he  thought  fo  and  fo :   and  it  is  no  dif- 
grace  to  any  niita^  tiowevcr  renowned  for  know- 
ledge,  to  alter  an  opinion,  upon  mature  delibe- 
ration.     There  is,  however,  one  very  obvious- 
dillinfbion,  upon  which  the  court  relied  much, 
between  Meyer  v.  Grtgfdn^  and  the  cafe  put  in 
Vyrie  v.  Fktcber :   for  in  the  latter,  the  infured 
has  ufed  a  moil  ligniBcant  word  (provided)  to 
mark  the  difference  between  the  two  parts  of  the v^ 
rilk  ;  "  at  andfroniy  provided  JheJaiU  ^c^    In 
"the  former,  tht  infured  has  exprefsly  provided 
*for  areturn  of  premium,  in  cafe  the  flijp  fails 
without  convoy  i  Why  did  he  not  ufe  the  fam« 
"pecaution,  leftfhe  (hould  not  fail  by  the  day 
'limited  i  Having  done  it  in  the  one  cafe,  it  is 
to  be  ptefumed  he  did  not  mean  to  dp  it,  .or 
'that  the  iufurer  would  not  confent  that  it  (houM 
2.  be 
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be  done,  in  the  other :  and  as  the  parties  had 

not  divided  the  riik  themfelves^  the  court  could 

not  do  it  for  them. 

Gale  V.  In  another  cafe  upon  an  infurance  ^^  at  and 

MacbcH.       <c  f^Qj^  any  port  or  ports  in  Jamaica,  to  hondoHy 

^*  ^"^  "  following  and  commencing  on  her  firft  arri- 

"  val  there,  warranted  to  fail  with  convoy  from 

**  the    place   of  rendezvous  to  Great-Britain^** 

the  fame  queftions  were  again  agitated.     But  as 

the  counfel  differed  upon  the  evidence  given  at 

the  trial,  the  main  queftion  was  not  fully  difcuflfed 

by  the  court,  but  was  fent  back  to  a  new  trial. 

LoRgT.  Allen      The  lad  cafe  upon  this  fubjeft  was  aifo  an  ac- 

B.  R^Eaft.    tion  for  a  return  of  the  premium.     The  policy 

Term.  ^^  «c  ^^  ^^^  ^j.^^^  Jamaica  to  Londotiy  warranted 

*5  ^  '  ^*  to  depart  with  convoy  for  the  voyage,  and  to  fail 
on  or  before  the  i  ft  of  Auguft,  upon  goods  on 
board  a  fhip  called  the  Jamaica^  at  a  premium  of 
12  guineas  ^^r  cent.^*  The  Ihip  failed  from  Ja- 
maica  to  London  on  the  31ft  of  July  1783,  but 
without  any  convoy  for  the  voyage.  At  the  trial 
before  Lord  Mansfield,  the  jury  found  a  verdift 
for  the  plaintiff,  fubjeft  to  the  opinion  of  the 
court  upon  a  cafe,  ftating  the  fafts  already  men- 
tioned. In  addition  to  which,  they  exprejsly  find, 
^^  that  it  is  the  conftantand  invariable  ufage  in  an 
**  infurance,  at  and  from  Jamaica  to  London,  war- 
*'  ranted  to  depart  with  convoy,  or  to  fail  on  or 
**  before  the  1  ft  of  Atipifty  when  the  Ihrp  does 
**  not  depart  with  convoy,  or  fails  after  the  ift 
**  of  Auguji,  to  return  the  premium,  deducing 
"  one  half /^  cent.** 

Lord  Mansfield.-^Kn  infurance  being  on  goods 
warranted  to  depart  with  convoy,  the  (hip  fails 
without  convoy ;  and  an  aflion  is  brought  to  re- 
cover the  premium.  The  law  is  clear,  that  if 
the  rifk  be  commenced,  there  ftiall  be  no  return. 
Hence  queftions  arife  of  diftinft  rifks  infured  by 
one  policy  or  inftrument.  My  opinion  has  been 
to  divide  the  riiks.  I  am  aware  that  there  are 
great  difficulties  in  the  way  of  apportionments, 

and 
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and  therefore  the  court  has  fdmetinfies  leaned 

^gainft  them.      But  where   an  cxprefs  ufage  is  ^^^  Meyer 

found  by  the  jury,  the  difficulty  is  cured.     They  ^'    '^^  ^"* 

offered  to  prove  the  fame  ufage  as  to  the  fFeJl  In- 

dies  in  general ;  but  I  ftopt  them^  and  confined 

the  evidence  to  Jamaica. 

Mr.  Jufticc  pyHles  and  Mr.  Juflice  JJhburJi^ 
concurred  with  his  Lorddiip. 

Mr.  Juftice  Buller. — The  counfcl  for  the  de- 
fendant did  right  in  his   argument  to  make  the 
chief  queftion,  Whether  parole  evidence  of  this 
ufage  ought  to  have  been  received.    In  mercan- 
tile cafes  from  Lord  Holf%  time^  and  in  policies 
of  infurance  in  particular^  a  great  latitude  of  con- 
firu6bion  as  to  ufage  has  been  admitted.    By  ufage, 
places  come  within  the  policy,  which  are  not 
expreiTed  in  wordsj  ufage  explains  and  even  con- 
trouls  the  policy.     The  ufage  here  found  by  the  • 
jury  is  univerfal :  and  though  in  fome  cafes  one 
half  ^^  ceni.  may  be  a  fmall  premium  for  the  rifk 
at  I  yet  the  underwriters  are  aware  that  it  is  fo. 
In  Meyer  v.  Gregfony  no  ufage  was  found.     Be- 
fidcs  in  cafes  of  this  kindi  where  every  thing  is 
left  to  the  whim  and  caprice  of  a  jury  I  lean  much 
againft  them.     Here  a  general  and  certain  ufage 
is  found  i    and   no    inconvenience    can     refuic 
from  it.    The pofiea  was  delivered  to  the  plaintiff. 
From  the  tenor  of  all  thefe  cafes  it  (hould  feem, 
as  my  Lord  Mansfield  faid  in  the  cafe  of  Long  v.. 
Allenj  that  fo  many  difficulties  occur  in  appor- 
tioning the  premium,  that  the  courts  are  often 
obliged  to  decide  againft  it,  unlefs  there  be  fome 
ufage  upon  the  fubjeft.     Even  in  the  cafe  of  S/e- 
venfcn  v.  Snow^  -the  jury  found  that  it  had  been 
ufual  to  divide  the  rifk  i   and  although  the  court 
rejefted  the  ufage  for  uncertainty,  becaufe  it  did 
not  afcertain  what  proportion  of  the  premium 
fhould  be  returned ;  yet  they  exprefsly  fay,  that 
it  ferves  to  fhew  what  the  idea  of  the  mercantile 
world  is  upon  the  fubjcft.     If,  indeed,  we  look 
back  to  all  the  cafes  reported  in  this  chapter,  we 

never 
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never  find  an  apporttonmeftt  take  place>  exotpt 
^  in  Stevenfon  v.  Snw)^  and  Long  v.  AlUuy  on  ac- 

count of  the  difficulty,  unlefs  there  be  fomc  idagCi 
as  in  thofe  carcs>  to  guide  and  direA  cbe  jud^ 
men  t  of  the  court. 
Vide  ante  Before  this  chapter  is  concluded,  it  will  be  pro- 

c.  1 8.  per  to  obfcrve,  that  in  the  cafe  of  B§wd  v.  Nutty 

which  was  fo  often  mentioned  in  the  ai^gumeat  of 
tjhe  cafes  upon  apportionment,  the  queftion  never 
aroie.  In  that  cafe,  the  two  nnit^al  queftioos 
were,  as  may  be  feen  by  a  reference  to  it  in  die 
two  preceding  chapters  of  this  work,  wbctb^  tbc 
Ihip  had  complied  with  a  warranty  of  failing  by 
a  particular  day :  and  whether  in  going  to  the 
place  o^  rendezvous  for  convoy,  Ifae  was  guihy  of 
a  wilful  deviation.  It  was  F^P^^  ^o  menrioo 
this,  l;o  prevent  mifcpnftruftion  ;  and  it  was  alio 
taken  notice  of  by  Mr.  Juftice  Butter^  Id  the  cafe 
of  Long  V.  Allen. 
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N  the  prefent  Chapter,  it  is  intended  tp  pQinc 

out  in  what  manner,  and  by  what  tfpniL  of  jc- 

gal  proceeding,  a  man,  who  has  infured  property^ 

and  has  fuftained  a  lo(3>  is  to  recover  againft  cfae 

Vide  the  In-  underwriters  upon  the  policy*    We  havcforiner- 

uoduclioD.     ly  fecn,  that  the  Court  of  Policies  of  Infurance  f^l 

into  difufe,  and  the  reafons  why  it  did  fo  :  fioce 
•which  period,  all  queftions  of  this  nature  hare 
been  decided  by  theufual  mode  of  trial,  known  (o 
the  laws  and  conftitution  of  this  country,  namely^ 
the  tri^l  by  jury  in  the  couru  of  commoo  lav. 

Cafes 
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Cafes  of  thfs  nature  are  not  the  fubjeft  of  enquiry 
even  in  a  court  of  Equity j  becaufe  the  demand  is 
plainly  a  demand  at  law ;  and  the  lofs  and  da- 
mage fuftained  are  as  much  the  objcfl:  of  proof 
by  witnelTcs,  as  any  other  Ipecies  of  damage  what- 
ever. This  was  decided  by  a  decree  of  Lord 
Chancellor  Kingy  whofe  opinion  was  afterwards 
confirmed  by  the  Houfe  of  Lords. 

In  the  year  1720,  fome  merchants  at  OJfenJ  ftt  ^^  Ghc!off 
up  a  trade  to  the  Eaft  Indies ;  and  ambngft  others,  y°  ^i^^  q*"" 
one  James  Maelcamp  equipped  a  (hip  called  the  vernor  and 
Flandria,  for  SL  Yoyagt  to  china,  wherein  fcvcral  Company  of 
perfons  were  concerned*.     Maelcamp  had  the  cdre  .the  London 
and  direftion  of  the  fliip,  and  gave  receipts  to  Affurance, 
the  feveral  peribns  concerned,  for  the  monies  Parii^ent 
they  paid,  promifing  to  be  accountable  to  thcirt  Gafess^j. 
for  their  refpeftive  proportions  of  the  net  profit 
of  the  voyage.     Thcfe  tranfaftions  being  carried 
on  moftly  at  OJlend  or  Antwerp^  the  feveral  pcf- 
fons,  who  had  a  mind  to  be  concerned  in  the  un- 
dertaking, gave  direftions   to   their  dorrefpon- 
dents  at  thofe  places,  to  pay  Maelcamp  what  fums 
they  thought  fit,  and  to  take  his  receipts  for  the 
fame.     The  appellants  gave  direftions  to  one 
Conninck  to  pay  feverai  large  fums  to  Maelcamp^ 
on  account  of  the  faid  undertaking ;  and  accord- 
ingly Conninck  paid  him  divers  fums,  amounting 
to  35,000  guilders,  and  took  diftind:  receipts  foi* 
the  fame,  according  to  the  proportion,  for  which 
the  appellants  were  concerned  therein  :  he  alfo^ 
by  the  order  and  diredkion  of  the  appellants,  and 
for  their  ufe  or  benefit,  agreed  with  the  refpon- 
dcnts  to  infure  on   the  faid  Ihip  the  Flandria 
5000/.  and  by  a  policy,  dated  the  26tl#day  of  D^- 
.  cember  1720,  this  infurance  was  efiefled,  at  d  pre- 
mium of  11 L  per  cent.     The  fhip  failed  from 
Qfiendy  in  order  to  proceed- rp  (rfo><iz  i  but  on  her 
Way,  was  feized  at  Bencooten,  in  the  Eaft  Indies^ 
by  the  governor,  being  an  Englijb  fettlcment,  and 
the  ftiip  and  cargo  were  confifcated.     The  ap- 
pellants, upon  notice  of  this  event,  applied  to  the 
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refpondents  for  payment  of  the  5000/.  inftired* 
and  produced  to  tttem  the  federal  rcceipu  for 
their  refpeiSlive  interefls  in  the  &np,  acid  aSdavtss 
affirming  the  feveral  fums  therein  sientioncd^  to 
have  been  really  and  bond  fide  paid.  But  the  je- 
fpondents  refufing  to  pay,  or  make  any  fatis^K- 
tioQ  to  the  appellants,,  they  irougbl  their  MI  im  the 
Court  of  Cbancerx  ^^in&  the  re?pond^it3»  aad  the 
f»id  Omtnekf  praying>  tb^tt  the  rejf^ndemts  might 
be  decreed  to  ftq  the  afpellmits  the  /aid  Jum  ff 
500/.  with  inter cfi^  according  to  their  fcvcnd  and 
refpeftive  (hares  and  pfoportions  ihereoC  To 
this  billi  the  refpondents  put  in  a  d^nuirrer  and 
anfwer^  and  to  fuch  part  of  the  billt  as  fought  to 
compel  them  to  pay  the  appellants  the  500/.  or 
to  make  them  any  fatisfaifcion  for  any  lols^  which 
had  happened  to  the  ibip,  they  demurred ;  and 
for  cauie  of  demurrer  (hewed,  ^at  if  the  policy  of 
infurance  in  the  bill  mentioned  was  forfeited^  4 
proper  a3ion  at  law  lay  to  recover  the  moKey  due 
thereupon ;  and  that  the  appellants,  if  they  were 
entitled  to  fuch  relief  as  they  prayed  by  their  biU» 
might  have  their  complete  and  adequate  remedy 
by  an  aftion  at  law,,  where  fuch  matters  were 
properly  cognizable,  and  where  the  appellants 
ought  to  prove  their  intere(t  in,  and  the  lois  of 
the  (hip.  The  demurrer  came  on  to  be  argued 
before  Lord  Chancellor  Kingy  when  his  lordfliip 
ordered  it  to  (land  over  for  two  montlis  till  C^m^ 
ninck's  anfwer  fhould  come  in  ^  and  if  the  appcl*' 
lanes  did  not  procure  fuch  anfwer  in  two  months^ 
the  demurrer  was  to  be  allowed.  Conniffck  ac- 
cordingly put  in  his  anfwer  within  two  months, 
and  theret^  admitted,  that  he  made  the  aflfurance 
in  his  own  name,  in  trufl:  and  for  the  benefit  of 
the  appellants  ;  but  faid,  he  did  not  care  to  permii 
the  appellants  to  bring  any  aElion  againfi  the  reffon-^ 
dents  in  his  name ;  he  being  advifed,  that  if  any 
fuch  adion  (hould  be  brought,  and  they  (hould 
not  prevail  therein,  he  would  be  perfonally  liable 
to  pay  all-  the  colb  and  charges  occafioned  in  con- 
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feqvcBCe  thereof.     In  fuppixrt  of  the  demurrer  it 
^4s  Wgtdy  tbaf;  the  appcilaats'  demand  was  plain- 
ly a  demand  at  law,  ^s  they  had  nothing  to  prove 
but  their  iiKereft,  and  the  lofs  of  the  ihip,  which 
^ere  h&$  proper  to  be  tried  by  a  jury.     Th^c 
therc^  M^aft  no  ec^uicy  fuggefted  by  the  bill,   but 
a  pretended    difficulty    to    produce   witneiles; 
and  that  their  truftee  rcfufed  to  permit  them  to 
bring  an  a^ion  in  his  name :  that  the  former  .ob- 
jeftion  inight  with  equal  reaibn  be  fuggefted  in 
aimoft  every  cafe  of  a  policy  of  infurance  ^  and 
the  latter  appeared  m^nifel^ly  to  be  thrown  into 
the  bill,  nnerely  tp  change  the  jurifdidioni  and 
it  wa3  in  a  great  meafure  falfified  by  the  truftee'^ 
anfw^r,  for  he  did  not  fay  that  he  ever  refufed, 
but  only  that  iv  did  not  care  to  permit  bis  nam  to 
he  fMde  ufe  of.    If  bills  of  this  kind  were  encou- 
raged, it  would  be  eafy  to  bring  all  forts  of  pro* 
pcrty  to  be  tried  in  a  court  of  Equity. 

Upon  thcfc  reafonsi  p>rd  King  allowed  the  de- 
murrer; and  upon  an  appeal  to  the  Houfe  of 
Loxds>  after  hearing  counfel  upon  it,  it  was  or- 
dered and  adjudged,  that  the  fame  fbould  be  dif- 
mifled  ;  and  the  order  complained  of,  affirmed. 

There  may,  it  is  true,  be  cafes,  where  an  appli- 
cation to  a  court  of  Equity  on  the  part  of  the  in- 
furcd,  is  ftriftly  proper,  and  will  be  entertained. 
I^'or  inftance,  if  the  truftee  in  a  policy  of  infurance 
do  a^ually  refufe  his  name  to  the  cejiui  quf 
^tiift  in  an  zStioa  at  law,  there  may  be  fome  prcr 
tcnce  for  gojng  into  a  court  of  Equity,  as  Lord  i  Atk.  547. 
Hardwicki  has  once  obferved.  Or^  if  from  a  con-  2  Atk.  359. 
currcnce  of  circumftances,  the  perfons,  whofc  tef- 
ttmony  is  requifite  to  the  decifion  of  fome  dif- 
ptited  fails,  rcfide  abroad,  the  Court  of  Chancery 
will  grant  a  commJffion  to  examine  thofc  wic« 
nefle$.  But  it  is  not  upon  a  mere  general  xru% 
or  the  loofe  fuggeftions  of  any  of  thefe  favjfcs, 
^at  tbU  extraordinary  interpolation  will  take 
place. 
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There  are  alio  cafes,  in  which  the  infurers  may 
go  into  equity,  to  obtain  injunftions  to  flay  tbe 
proceedings  againft  them  at  law:  as  in  the  hft 
Chitty  V.  ^^j*g  mentioned,  where  the  evidence  of  pcrfbns 
Martin.  abroad  is  requiute  for  their  defence ;  in  wnjch 
2  Atk,  359.  fituation,  they  (hall  have  a  commiflSon  to  examine 
witneiTes  abroad,  and  an  injundion  to  ftay  pro- 
ceedings at  law  in  the  n>ean  .  time.  Another 
ground  for  an  application  to  a  court  of  Equity,  is 
a  fufpicion  of  fraud  pn  the  part  of  the  infurcd, 
and  of  which  I  fear  the  chapter  on  Fraiid  produ- 
Vide,  c.  10.  ces  too  many  inftances  :  in  fuch  cafes  the  court 
will  compel  the  party  charged  to  make  a  fuH  diA 
clofure  upon  oath  of  all  the  circumftances  tbac 
are  within  his  knowledge ;  and  to  deliver  up  all 
papers  and  documents,  that  are  at  all  material  to 
the  queftion.  But  except  in  thefe  inflances,  aU 
iffues  upon  policies  of  infurance  muft  be  tried  ia 
the  courts  of  common  law.  Even  if  the  parties, 
by  a  claufe  in  the  policy,  agree  that  in  cafe  of  a 
difpute,  it  ftiall  be  referred  to  arbitration,  that 
will  not  be  a  fufficient  bar  to  an  a^ion  at  law; 
provided  no  reference  has  been  in  fadt  m^e,  nor 
is  depending. 
Vfi  ^  ^*  ^^^"  Thus  in  an  aftion  upon  a  policy  of  infurance 
iwiif  120  ^^  appeared,  that  a  claufc  was  inferted,  that  ia 
cafe  of  any  lofs  or  difpute  about  the  policy,  ic 
(hould  be  referred  to  arbitration  :  and  the  plain- 
tiff averred  in  his  declaration,  that  there  had  been 
no  reference.  Upon  the  trial  at  Guildhali,  the 
point  was  referved  for  the  confideration  of  tb^ 
court,  whether  this  aAion  would  lie  before  a  re- 
ference had  been  made ;  and  it  was  held  by  the 
whole  court,  that  if  there  had  been  a  reference 
depending,  or  made  and  determined,  it  might 
have  been  a  bar;  but  the  agreement  of  the  par- 
ties cannot  ouft  this  court ;  and  as  no  reference 
has  -been,  nor  any  is  depending,  the  action  is 
well  brought,  and.  the  plaintiff  muft  hive  judg* 
menc* 

Having 
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Having  thus  fccn  in  what  courts  the  party  in- 
jured in  the  contraft  of  infurance  is  to  fcek  for 
redrefs,  let  us  now  confider,  by  what  form  of 
aftion  that  redrefs  is  to  be  obcainird.  The  a£t  of  6  Geo.  t. 
parliament^  by  which  the  two  Infurance  Com-  c.  i8. 
panies  were  crcfted,  ordered,  that  they  (hould 
have  a  pqmmon  Teal,  by  affixing  which,  all  cor- 
porate bodies  ratify  and  confirm  their  contrafts. 
Hence  a  policy  of  infurance  made  by  the  Royal 
Exchange  Aflurance  Company,  or  the  London 
AfTurance  Company,  is  a  contraft  under  feal; 
and  if  the  contraft  is  broken,  the  proceedings 
againfl:  thefe  Companies  muft  be  by  aftion  of 
debt  or  covenant.  From  this  circumftance  a 
great  inconvenience  arofe ;  for  under  the  plea  of 
the  general  iffue  to  an  aftion  of  debt  or  covenant, 
the  true  merits  of  the  cafe  could  feldom  come  in 
queftion :  but  in  order  to  bring  them  forward,  it 
became  neceffary  to  plead  fpecially.  This  was 
attended  with  fuch  a  heavy  expence,  fuch  great 
delays,  and  frequent  applications  to  courts  of 
equity  for  relief,  that  the  legiflature  at  laft  in- 
terpofed,  and  enafted,  *'  that  in  all  a3ions  of  debt  1 1  Geo.  i 
to  be  fued  or  commenced  againft  cither  of  the  <^'  3o«  ^•♦S* 
faid  corpprationsi  upon  any  policies  of  in- 
"  furance  under  the  common  feal  of  fuch  cor- 
poration, for  the  aflTuring  of  any  ihip  or  fhips, 
goods  or  merchandizes  at  fea,  or  going  to  fea, 
it  ihould  and  might  be  lawful  to  and  for  the 
**  faid  corporations,  in  fuch  aftion  or  fuit,  tojfleaJ 
''  generally^  thai  they  ow^d  noiBing  to  the  plaintiff 
^^  or  plaintiffs  in  fuch  fuit  or  aftion ;  and  that  in 
"  all  a£lions  of  covenant^  which  ftiould  be  fued  qr 
"  commenced  againft  cither  of  the  faid  corporar 
tions  upon  any  fuch  policy  of  aflurance  under 
the  common  feal  of  fuch  corporation  for  the 
afluring  of  any  ihip  or  fhips,  good^  or  mer- 
chandises, at  fea  or  going  to  fea,  it  ihould  and 
might  be  lawful  for  the  faid  refpeftive  cor- 
*'  porations,  in  fuch  aftion  or  fuit,  to  plead  ge- 
.^-  ncrally,  that  they  had  not  broke  the  covenant^  ii\ 
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^*  fuch  policy  contained^  or  any  of  thenti ;  ittd  if 
^^  thereuf>6n  iffiic  (hottld  be  joined,  rt  fltotdd 
**  and  mrghc  be  laWfol  fbr  Ac  jury,  if  they 
"  fhould  fee  catrfe,  n|»6n  the  trial  of  foch  iflbe, 
^'  to  find  a  verdtft  for  the  plaintiflF  or  plaihtrffi( 
tn  foch  fuit  or  aSion,  and  to  gire  fo  niueh,  or 
fuch  part  only  of  the  fum  dcmartd^,  if  it  be 
^'  2tn  atftion  of  debt,  or  fb  much  in  dan^ges,  if 
'*  it  be  on  adion  of  covenant,  as  it  fhoukl  ^ 
**  pear  to  them,  tipbn  the  evidence  mvcn  upon 
^  fuch  trial,  fuch  phihtiflT  or  plaintils  oiight  in 
^  jufticc  to  have."  Thus  it  ftands  with  refpeft 
to  the  corporations. 

Wherever  the  cbntrlsift  of  infiiranec  is  chterrS 

into  with  a  private  underwriter,  tt  is  done  by  the 

infurertnerely  fobfcnbing  his  fiametothe  inftni- 

meht,  which  is  fto  more  than  irhat  is  called  hf 

3 Blacks.       the  lawyers  a  finnple  Contra^;  the  remedy  for* 

Com,  157,     breach  of  which  is  by  an  aSion  of  affkrM^,  or  an 

action  upon  the  cafe  founded  upon  the  fromifi 

sitid  iin«rcakihg  of  the  infurer.     i^re  are, 

however,   it  is  to  be  obferved,   two  kinds  of 

actions  of  Apimffit:  the  one,  what  is  denomi* 

jiated>  a  general  indthitatus  affumffity  in  which 

f lie  plairttifF  ftates  gencraJly  that  the  defendant, 

heing  indebted  to  hjm  in  fo  much  pioney  fpr  goods 

folcC  &c.  or  for  money  lent  to  the  defendant, 

or  for  money  had  sind  received  to  the  ufe  orthc 

plaint ifip,  jn  conflderation  thenibf,  undtrHok  and 

fromi/ed  to  pay  the  amount ;  the  other  is  called 

z/pecial  affuApfii^  which  muft  always  be  founded 

on  fome  particular  or  fpecial  agfeenwJnt.     The 

fofmer  cin  never  be  ufedas  the  means  to  recover 

I  Saik.  22.     ^P^^  ^  poliijy  of  infurance.    The  only  cafcs,  in 

6Jqnner4i2.  which  it  can  be  at  all  ufed  with  refpcft  to  this 

contraft  are,  where  money  has  been  paid  by 
qiiftake  to  the  infured  by  the  tnftirer,  upon  the 
|\ippofirion  df  a  lofs,  when  inTaft  there  was  rtonci 
a  rule  v^hich  hblds,  wltether'ihemdney  w^$  piid 
through  the  fraud  ox  miftalce  of  the  receffer ;  or 
where  *thc  inforedvfrifhcs  to  recover  back  the 

premium 
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premiurii  whith  he  has  paid  to  the  infiirer.  In 
thefe  caies>  the  proper  mode  is  to  -bring  an  adion 
of  indriitatus  affumpfit  for  money  had  and  re- 
ceived to  the  plaimiff's  ufe:  and  therefore  in  al- 
mofl:  aU  anions  upon  policies  of  infurance,  it  is 
ufual  after  the  count  for  the  Ipecial  ajfumpjit^  to 
add  one  or  two  general  counts ;  that  if  the  policy 
{hould  be  fet  afide,  and  the  contra<%  declared 
void,  the  infured  may  at  lead  be  enabled  to  re- 
cover the  premiiinn. 

It  being  thiis  evident,  that  the  proper  form  of 
a?ftion,  in  order  to  recover  ujx)n  a  policy  of  in* 
ibrance,  is  a  fpecial  ajfumpjit^  founded  upon  the 
exprefs  cc^nita^t  of  tht  perfoQ  v^.ho  figns  it ;  it 
will  fallow  as  ah  imrnediate  confequence^  that 
theifii'ft  thing  which  is  neceflary  for  the  plaiatilf 
to  ififert  in  -his  ^declaration,  or  date  of  the  cafe; 
win  be  the  policy  itfclf,  *becaufe  that  is  the  foun- 
dation of  the  whole.     Pie  ihoyld  alfo  itate,  that 
h  was  figfied  by  the  defendant.     The  next  aver- 
ment will  be,  thdt  jn  confideration  of  the  pre- 
Itiium  'being  paid,  the  defend^pt  h^d  undertaken 
to  indemnify  againft  the  lofTcs  ^eciBed  in  the 
policy.    We  faw  in  the  firft  chapter  of  this  book,  Vile  ante, 
that  the  prettiiufn  was  the  confideratjon   upon  c^i.p.  28. 
which  the  whole  contra'd  refted ;  and  that  by  the 
cqftom,  the  fcCcipt  of  the  preipium  was  acknow- 
ledged in  the  body  of  the  policy.     It  is  then 
neccffary  for  the  plaintiff  to  allege  that  goods 
dnd  merchandizes  were  laden  on  board  to  the 
4ftiQUDt  of  the  fum  infured,  and  that  the  plaintiff 
Was  interefted  therein  ;   or  if  the  infurance  be 
upon  the  (hip,  the  infured 's  intereft  muft,  i|i  the 
fame  manner,  be  averred.     The  pe^t  material 
averment  is,  that  the  property  infured  was  loft, 
and  by  what  means  that  lofs  happened;  in  Rating 
which,  the  plaintiff  muft  bring  it  within  one  of 
the  perils  infured  againil  by  the  policy:  but  he 
muft   always   ftate   it  according   to   the   truth. 
Thus  he  ought  to  fliew,  that  it  w^s  by  perils  of 
the  fca,  by  capture^  by  fire,  "by  detention,   by 

G  g  4  barratry. 
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barratry,  or  any  of  the  other  perils  mentioned  in 

the  policy. 

Knight  V.  Where   th^  lofs   had   bcea  by  harrairjj  the 

Cambridge,    breach  was  thus  ^ffigned,  the  proceedings  being 

sLordRaym,  at  that  time  in  Latin^  per  fraudept  et  negligentiam 

'  ^i^'     8       ^^gift^i  navh  deprejfa  et  Jubmerja  fuity  </  Sotaliter 

!.^?*S    •   pg^diia  fi  amtjfa  fuiti  and  it  was  infiftcd,  that 

this  was  not  within   the  meaning  of  the  word 

haryatry^  but  the  breach  fhould  have  been  ex- 

prefs,  that  the  fliip  was  loll  by  ^he  barratry  of  the 

matter. 

The  court  ^vere  unanimoufly  qf  opinion,  that 
there  was  no  occafion  to  aver  the  fad  in  the  very 
words  of  the  policy;  but  if  the  faft  alleged  came 
within  the  meaning  of  the  words  in  the  policy, 
it  was  fufficient.  Barratry  imports  fraud,  and 
he  that  commits  fraud,  may  properly  be  faid  tq 
be  guilty  of  a  neglc6t>  narnely,  a  breach  cf 
^uty. 

It  is  true,  that  the  prafticc  s|t  prefcnt,  as  | 
Jiavc  reafon  to  believe  from  precedents  which  I 
have  feen  fettled  by  the  ablcft  fpccial  pleaders, 
is  to  aver  fuch  a  Ipfs  to  have  happened  "  by  the 
^'  barratry  of  the  matter  or  mariners." 

If  the  plaintiff  in  his  declaration  allege,  that 
a  total  lofs  has  happened,  and  lay  the  damages 
as  for  a  total  lofs,  it  (hall  be  no  bar  to  his  reco- 
very, though  he  can  only  prove  ;i  partial  lofs ; 
for  in  an  a£tiop  for  damages  merely,  a  man  may 
always  recover  /j/jr,  but  never  more  than  the  funi 
jie  has  laid  in  his  decl^ratioii?*  A  contfSiy  doc- 
trine was  once  attempted  to  be  maintained;  buf 
was  unanimpufly  over-ruled. 
Gardiner  V.        The  cafi  in  which  it  was  fo  determined^  came 
Ciofedale.      before  the  court,  upon  a  queftjon  refervcd  by  Lor4 
«|j«^-9°4-    Mansfield,  at  K4  Prus,,  af  Guildhall,  upon  aq 
iq8?    '    ^^*  aftion  on  the  cafe,  on  a  policy  of  infurancc.    I  he 
'     '  infurancc  was  niadc  upoR  one  fourth  part  qf  the 

{[\\^  Eitcour axemen t^  and  of  its  cargo,  lTon\  Green- 
.  land  to  London,  free  ftom  average  under  a  certain 
yalue,  frorn  the  ice-.     The  plaintiff //^r/^r^^  »/>?;} 

a  total 
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a  total  lo/s  of  the  (hip ;  the  declaration  exprcfsly 
Itated  a  total  Iqfs  of  it;  and  the  damages  were' 
laid  for  a  total  lofs.  But  the  evidence  only  proved 
an  average  or  partial  lojs :  it  was  not  attempted  to 
prove  a  total  one ;  and  it  was  only  Ihewn  that  the 
(hip  had  reccived/(?«r^  damage,  which  little  more 
than  50/.  would  have  repaired.     The  defendant's 
counfel  objedted  at  the  trial,  *'  that  this  evidence 
did  not  fupport  the  plaintiff's  declaration."    They 
alfo  rcprefented  the  praftice  to  have  been  on  their 
fide  ;  liamely,  that  proof  of  a  partial  lofs  was  not 
fuf&cient   to  maintain  a  declaration  for  a  total 
lofs.     A  verdift  was  taken  for  20/.  as  for  an  ave- 
rage lofs :  but  it  was  agreed  on  both  (ides  that 
the   verdict  (hould  be  fubjeft  to  the  opinion  of 
the  court,  **  Whether  it  was  maintainable  in  point 
*'  of  law."     If  the  court  (hould  be  of  opinion  that 
it  was,  the  verdift  was  to  ftand  j  but  if  the  court 
(hould  be  of  a  contrary  opinion,  the  plaintiff  was 
to  have  a  judgment  of  nbnfuit  againft  him. 

Lord  Mansfield.'-^ At  the  trial  it  appeared  to 
me,  and  fo  the  jury  thought,  that  the  prefent  cafe 
could  not  be  confidered  as  a  total  lofs.     The  de- 
fendant's counfel  objeded,  as  they  do  now,  that 
the  jury  could  not  take  a  partial  lofs  into  their  con- 
(ideration,  upon  an  exprefs  declaration  for  a  total 
lofs :  and  I  undcrftood  from  them,  that  the  prac- 
tice fupported  their  objeftion.     Mr.  Norton^  who 
Fas  counfel  for  the  plaintiff  at  the  trial,  then  ar- 
gued to  the  contrary  upon  principles  :  and  he  al- 
fo cited  the  cafe  of  IValker  v.  th^  Royal  Exchange 
AJuranfe  Company.     But  that  cafe  docs  not  prove 
much ;  for  that  was  a  total  lofs.     I  was  fatisfied 
ppon  the  principles,  provided  the  praflicc  did 
pot  interfere  with  them,  which  I  was  then  told  it 
^id.     I  chofc  to  put  it  in  fuch  a  (hape,  that  the 
opinion  of  the  court  might  be  had  without  delay 
or  expence.     No  hardfliip  was  done  to  the  defen- 
(iant  upon   the  quantum  of  the  damages  found : 
for  the  plaintiff  took  a  great  deal  /<?/>  than  it. clear- 
\i  appeared  on  the  cvidpn^e  that  the  lof^mount- 
•    *•  cd 
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ed  to.    I  cfttmot  hear  t^  any  i<Qch  determination 
as  can  Aipporc  tht  ohjc&ian  that  has  been  made 
b)r  che  detotdanc's  xronofd.     Tfaerefoi^  it  ftands 
fmgly  "^iptHk  pnukciples.    And  upon  pnociples  it 
13  extcemely  ckar,  fkst  the  fi^maSE  tftay,  ^pbn 
this  declaration,   recover  damages  for  a  pariM 
lofs.    Th»  is  an  aftion  upon  the  cafe,  whidi  is  a 
Hberal  adiion  ;  and  a  plaintiff  may  i^covier  ttfs 
than  the  grousds  of   his  dedaraaofi   fupport, 
though  not  futfn.    Thb  is  agrreible  to  jvftiee^ 
and  oooHftent  with  iib  demamd*     Hwe  are  two 
grounds  -of  the  piaintiiF's  declaration  i  Aaimfy^ 
the  policy,  and  the  damage  to  the  fi>tp.     As  tv 
i»  being  a  total  or jl  pafttai lofe^  tbacJia  aifud&M 
more  applicable  to  the  fuantum  of  Khe  4amng#s» 
than  to  the  ground  of  the  adtim.     The  gronnd 
of  theadlion  is  the  iame,  whether  the  lofs  be  par- 
tial or  totail :  both  are  perils  within  the  policy. 
As  to  the  defendant's  notcomin^'pnKpttred  to  de^ 
fend  a  partial  lofs :  this  indeed  would  t>€  M  ob^ 
jeAion  if  it  were  true*   But  tbe^d^feiidMtd^es,  in 
troth,  conoeprqanrd  CO  ftew,  that  either  no  da« 
mages  hiid  happened.at  all ;  or,  at  iedl,  thotdami^ 
ges  havie  not  happened  tofuch  a  degree  OS  the  plain* 
ti£f  has  alleged  in  his  declaraMfi }  or,fhit  he  did 
not  fign  the  polky.     As  tothe  effefts  of  A  judg- 
ment by  default,  the  tiefendant  eould  not  have 
been   hurt  by  a  judgment  by  tMiiult.    l^lhe 
plaintiff  could  not  ^ve  recovered,  even  u|>on  a 
writ  of  enquiry,  any  :greater  damages  thafi  fae  trOuM 
prove  to  the  jury  iwom  to  affefs  them,  tfeit  he 
Iwid  adiualiy  fuffcrrd.     If  the  prefent  obj^ftion 
were  to  prevail,  it  would  introdu(!e  the    addi- 
tion of  unnecefl&ry  counCB  ifi  declarations,  and 
an  enormous  fwelling  of  the  tecords  of  the  court. 
It   is  more  convenient  to  lay  the  cafe  Thort,  than 
prolix.     There  is  no  proof  of  any  praSiee  con- 
trary to  the  principles.     It  was  the  apprehenfioft 
of  fuch  contrary  praftice,  that  was  the  only  oc- 
cafion  of  my  having  any  doubt  at  the  trial.    \  am 
nowlully  fatlsfitd,  that  theplainciflf  may- recover 

cither 
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either  the  c^bob  t)r  k/s  than  he  kts  laid ;  tnd 
d<€fefbfe  this  verdi&  ought,  m  my  opiDion,  to 
ftanA.  in  an  ge^tment  for  moit,  the  |>la]jitUr 
may  recover  kfs  :  k  is  every  day's  praAloe* 

Mr.  Jvftice  Denifon  ooncurred,  and  thouj[ht 
k  k  very  plain  cafe.  It  is  an  aSkm  lor  dam^^is 
fer  the  }oi«  of  the  ibip.  Now,  in  an  a&ion  for 
darh^lges,  the  plaintiff  Ift  to  recover  his  damages 
accbrding  to  hts  proof,  pir^  WUo  %  but  he  is  ncftj 
in  an  action  for  damages,  obliged  to  prove  a)l  that 
lie  has  alleged.  If  ic  bad  been  an  action  of  cove^* 
Aimc  Y6r  pulling  down  a  houfe,  would  ^ot  tfa^ 
plainciflFbe  entitled  to  recover  damages  for  pull- 
ing down  half  the  hoofe,  provided  be  had  prov^ed 
thiat  tbe  defendant  did  ic  ?  This  is  j^  Variiance  of 
dtt  evidence  from  the  declaration;  the  evidence 
tends,  in  a  certain  degree,  to  the  proof  of  what 
is  -alleged  in  the  declaration ;  it  is  not  neceflSuy 
to  Id y  two  counti  in  fuch  a  dedaracioil  as  this. 

Mr.  Juftice-Fii/^^wasof  the  fiime  opinion. 

Mr.  J  lift  ice  WilmoS.^^lti  aiS^ions  for  daniogest 
the  plainci^may  recover  all,  or  for  any  part :  "the 
damages  are  fevcrable,  and  maybe  given  no 
l^AKTo.  Here  damages  are  laid  for  a  teUU  lofs, 
which  is  only  the  n)eafure  of  the  damages :  and 
the  plaintiff  proves  a '^iir^ia/ lofs;  which  only  af« 
fe^ftg  the  nreafure  of  the  danoages,  but  is  no  vari^ 
aiicefrom  the  allegations  contained  in  chedccla^ 
ration.  If  this  had  been  ^ju<%ment  by  dc^ult, 
yet  die  ptahttiff  could  not,  even  in  th^c  cafe,  have 
recovered  damUges  for  4ny  men  loft  than  he  waa 
dble  to  prove  under  the  writ  of  enquiry  of  da- 
Ihagies.  Atid  ^as  ^fo  tbedeferfdant's  not  having 
Ailiicienc  notice  that  he  Ibould  come'prepared  to 
defend  a^aiiift^  partial  I06,  i  think  he  had  fuffi- 
cient  notice^o  come  thus  prepared :  for  he  ought 
CO  come  prepared  to  prove,  *'  chat  tm>  damage  At 
**  all  happened/'  If  any  at  all  happened,  be 
wHl  belfabie^  f<r;r/^,  ifitbc  proved. 

The- fcj/ha  was  delivered  to  the  plaintifif, 
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An  attempt  was  alio  ohce  made  to  nonftiit  a 

^  plaintiff,    becaufe    the  declaration  alleged  that 

he  had  a  fmaller  intereft  than  he  appeared  in 

proof  to  have.     But  this  attempt  alfo  railed.  • 

Pan-c  V-  Ro-        I^  ^^  ^^  aftion'on  a  policy  of  infurance,  in 

gen  Sitt.  at    which  the  declaration  ftatcd,  that  the  plaintiff  was. 

Guildhall,      poffcffcd  of  One  third  of  the  (hip  on  which  the 

Mil.  Vac,       infurance   was  made.     It  was  proved  that  the 

'^  ^*  plaintiff    had  purchafed  the  whole  fhip  at  one 

period ;    and  as  there  was  no  evidence  to  (hew 

that   he   had   fince    parted   with    any  fliarc  of 

it,  the  counfel  for  the  defendant  infilled,  that  the 

plaintiff  had  not  proved  his  declaration,  which 

alleged  him  to  have  but  one  third. 

Lord  Mansfield  over- ruled  the  objeftion,  fay- 
ing, that  this  was  pritnd  facie  fufficient  evidence; 
for  amnemajus  continet  infe  minus. 
.  We  have  fee^  that  policies  of  infurance  are  fcl- 
dom  effefted  by  the  party  himfclf  really  intereft- 
ed,  but  generally  by  the  intervention  of  a  broker 
employed  by  the  infiired,  who  tranfafts  the  bufi- 
nefs  with  the  underwriters  as  attorney  for  his  prin- 
cipal, from   whona  he  receives  his  inftru£tions» 
3  Black.        And  from  which,  if  he  deviate,  he  is  anfwerable 
Com.  i68.     to  his  employer  in  an  adion  on  the  cafe;  like  any 
other  pcrfon  who  undertakes  any  office,  employ- 
ment, truil:,  or  duty,  and  who  thereby  impliedly 
undertakes  to  perform  it  with  integrity,  diligence 
and  (kill..    Ic  is  alfo  common  for  the  broker  to 
open  the  policy  in  his  own  name,  at  the  fame  time 
declaring  for  whofc  ufe,  benefit,  or  intereft,  tho 
25  Geo.  3.     fame  is  made;  which  latter  declaration,  by  a  late 
c.  44.  Yide    ftatute,  is  rendered  abfolutely  neceffary.     As  the 
ante  c.  i.       policy  may  be  made  in   the  name  of  the  broker^ 

\q  alfo  may  the  adion  be  brought  in  his  name,  a$ 
,  n.,-  .r.r.     was  done  in  the  cafe  of  Godin  and  the  Royal  Ex^ 

1  IJur,  490.  •  ^  •  •>•       1 

Vide  ante       change  Ajjurance  Company y  and  a  variety  of  other 
c.  £5.  cafcSf 

As  this  contraft  depends  fomuch  upon  the  pu-» 

reft  good  faith,  and  the  nnpft  liberal  communica- 

lion  of  circym fiances  relative  to  C4ch  particular 

*  cafci 
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cafe;  when  gaming  infuranccs,  without  iniereft, 
were  abolilhed  by  the  legiflaturc>  in  order  efFcflu- 
ally  to  anfwer  the  purpofc  intended,  it  became 
neceffary  to  orderthat  adifclofureof  all  infuranccs, 
effefted  on  the  fame  property,  Ihould  be  made 
even  after  an  aft  ion  brought. 

Thus  it  was  declared,  "  That  in  all  ^dions  or  19  Geo;  2. 
**  fuits  brought  or  commenced  by  th^  affured,  c.  37.  f.6. 
/*  upon  any  policy  of  affurance,  the  plair^tifF  in 
*'  fuch  a£tion,  or  fuit,  or  his  attorney  or  agent, 
(hould,  within  fifteen  days  after  he  or  tliey 
ihould  be  required  fo  to  do  in  writing  by  thp 
'^  defendant,  or  his  attorney  or  agent,  declare 
^'  what  Turn  or  fums  he  had  alTured,  or  caufed  to 
**  be  afiured  in  the  whole,  and'  what  fums  he 
'*  had  borrowed  at  relpondcntia  or  bottomry, 
**  for  the  voyage  in  queftion  in  fuch  fuit  or 
"  adtion/' 

In  addition  to  this  very  wife  provifion,  it  hav- 
ing appeared  to  the  legiflature,  that  fome  vexa- 
tious perfons,  notwithftanding  the  perfeft  will- 
ingnefs  of  the  infurers  to  pay  loflTes,  to  which 
they  were  liable,  ftill  perfevcred  in  bringing  ac- 
tions, by  which  the  defendants  were  put  to  great 
and  heavy  charges,  and  had  no  means  of  paying 
the  money  into  Court ;  it  was  therefore  enadted. 

That  it  ihould  and  might  be'  lawful  for  any  19  Geo.  2. 
perfon  or  perfons,  body  or  bodies  corporate,  c.  37.  f.  7- 
fuedin  any  a£tion  oradtionsof  debt,K:ovenani, 
or  any  other  aAion  or  aftions,  on  any  policy  or 
policies  of  infurance,  /^  Mng  into  court  anyjufn 
**  orjums  ofmoTuy  \  and  that  if  any  fuch  plaintiff 
**  i>r  plaintiffs  fhould  refufe  to  accept  fuch  fum 
*^  or  fums  of  money  fo  brought  into  court  as  a- 
**  forefaid,  with  cofts  to  be  taxed,  in  full  dif- 
^'  charge  of  fuch  a£tion  or  ^6tions,  and  fhould 
'*  afterwards  proceed  to  trial  in  luch  aftion  or 
**  aftions  j  and  the  jury  fhould  not  affefs  dama- 
ges to  fuch  plaintiff  or  plaintiffs,  exceeding  the 
fum  or  fums  of  money  fo  brought  into  court, 
fuchpUintiff  or  plaintiffs,  in  every  fuch  cafe 
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^'  and  ca&8»  fliall  ptqr  to  fuch  defcnetaai  oc  4efev 
^  dant8>  in  everf  fuck  aftioa  of  a^ioos^  cofts  m 
^^  be  tased ;  ^uiy  IsL^riy  cuftom^  or  uf^e  to  tbe 
^  eontraiy  aotWttkftanding." 

Thsft  p9ciimi9ai7  ftrps  being  taketi)  the  cfofei* 
dant  is  to  put  in  his  plea  ta  tke  cbargf  or  4ec|^r%- 
Videfttpra.  tfoti  of  the  piaintiff;  wjiiek  hf  the  ai£^  of  pat iia- 
metity  is  pyeferibed  to  the  Afliirance  CompfUiieBF, 
vhen  thej  are  defeodants;.  namely,  that  they 
owe  nothing-,  if  the  aftion  be  debt :  or  ;f  it  be 
cownanr,  that  they  have  not  broken  the  cave- 
nants,  which  they  bad  undertaken  to  koep*  Bet 
in  the  cafe  of  a  private  infurer,  as  (K^  KHklion  is 
merely  an  ajftumffit  \  fo  the  anfwer  to  it  is,  sm  ^ 
Jkmffit\  that  is,  the  defendant  has  not  pfomifed 
as  the  plaintiff*  has  alleged.  Under  this  pica, 
the  defendant  will  have  a  right  to  take  advaotagc 
of  all  chofe  circumftances,  which  as  we  have  fecn, 
will  either  render  the  policy  void,  or  make  it  of 
no  efFed :  fuch  asj  fraud,  want  <^  inierei)^  nqt 
being  fea-worthy,  deviation,  non-perfopfiianae  (^ 
warranties,  and  all  the  other  grounds  Anted  in 
former  chapters. 

lijue  being  thus  joined  between  the  p^ies,  the 
pexc  obje£b  for  our  confideration  is  the  proof, 
which  it  will  be  n^cciTary  for  the  plaintiff  to  pro- 
'    duce,  in  order  to  fupporrhis  cafe.    This  enquiry 
will  be  rendered  very  eafy,  by  reflefbing  upon 
thdfe  allegations,  which,  as  we  have  before  Ihewn, 
it  is  incumbent  upon  the  plaintiff  to  infcrt  in  bis 
decimation.     We  have  fecn,  that  the  policy  muft 
be.  fee  out  in  the  declaration ;  and  confequently 
the  firft:  evidence  to  be  given  is»  that  the  defen- 
dant's hand  writing  is  fubfcribed  to  the  policy. 
This>  in  the  liberality  of  modern  practice, .  is  fcl* 
dem  required  to  be  done ;  as  the  fubfcription  is 
ufually  admitted ;  but  in  ftri&ne(^,  it  may  be  in^ 
lifted  on :  and  in  a  work  of  this  nature,  ic  is  my 
huflneffi  to  point  out  every  thing,  which  either 
party  is  expefted,  or  compellable  to  perform- 
When  the  fignature  is  once  proved^  the  court 

and 
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and  jury  ace  in  pofliefiioA  of  the  extent  of  the  con^  Vide  ante, 
tTSk£t^  (except  »  ix  naay  be  further  exteoded  by  c.  2. 
ufagej  the  eoQdition&  to  be  peyforoHrd  oi>.  either 
fide ;  aad  all  the  other  circumftances  relative  to 
the  riik  infured»  And  although  in  the  ceurfe  of 
oqr  enquiries,  we  have  ieefi  frequent  iftftences» 
where  the  uisigt  and  praAice  of  a  particular  trade 
controul  and  extend  the  written  worda  of  a  poli« 
cy  ;  yec  in  no  cafe  flaall  evidence  of  any  agree^ 
ment  be  allowed,  which  diredly  tends  to  contra*- 
di£t  the  policy :  for  to  fuffer  thevf\  to  be  defeated 
by  agreements  by  parole^  not  appearing^  would 
be  greatly  to  diminiih  their  credi«>  and  to  rentier 
them  of  no  value. 

Thua  in  an  adion  upon  a  pc^y  of  infurance  Kalaet  v. 
"  from  jtrcbangil  fa  Leghorn,'*  the  defendant  faid,  Kmghtly- 
that'  the  agreement  before  the  fubfcription  wa%  Skmwrr^  54* 
that  the  adventure  ftould  begin,  l^ui  from  tbt 
Downs  I  but  this  agreemient  was  not  put  i^to 
writing.      Lord  Chief  Juftice  Pemberton  faid» 
that  policies  were  facred  things  ;  and  that  a  mer- 
chant Ihould  no  more  be  allowed  to  go  from 
what  he  had  fubfcribed  in  them,  than  he  that  Tub* 
fcribes  a  bill  of  exchange,  payable  at  fuch  a  day^ 
ihall  be  allowed  to  go  from  it,  and  fay,  it  was 
agreed  to  be  on  a  condition,  when  it  may  be  tiiat 
the  bill  had  been  negotiated :  for  though  netthet 
of  them  arc  fpecialties,  yet  they  are  of  great  crc-^ 
dir,  and  much  for  the  fupport,  conveaiency,  and 
advantage  of  trade.     The  jury,,  notwithftanding 
this  direftion,  found  for  the  defendant :  but  af< 
terwards  there  was  a  trial  at  bar,  and  a  verdidbwas 
given  for  the  plaintiff,  according  to  the  opinion 
of  the  court. 

The  policy  not  only  proves  the  extent  and  na^ 
ture  of  the  contract  $  but  it  aifo  eftablilhes  anQ|j|. 
ther    allegation    in    the   plaintifPs  declaration^ 
namely,  that  the  premium  was  pai^:  for  it  was  Vide  c,  i. 
formerly  (hewn,  that  every  policy  contains  the 
following  claufe:    ^^  eonfejfmg  wrfelves  paid  the 
2  ^^  confideraticn 
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"  conjiderathn  due  unto  us  for  this  ajfurance  by  ibe 
"  ajfured^  at  and  after  the  rate  of       per  cent.** 

The  plaintiff  having  averred  in  his  declara- 
tion, that  he  is  interefled  to  the  amounr  of  the 
property  infured,  it  is  abfolutdy  neccflkrjr  that 
this  allegation  fhould  be  proved.  This  he  muft 
do>  by  a  produftion  of  all  the  ufual  documents^ 
fuch  as,  the  bills  of  fale,  bills  of  parcels,  and 
the  cofts  of  the  outfit ;  the  bills  of  lading  (a), 
figned  by  the  matter,  fpecifying  the  goods  re- 
ceived on  board,  and  for  whom  he  is  to  carry 
them,  cuftom-houfe  clearances,  and  every  other 
paper,  which  may  be  thought  neceflary  to  ftib- 
ftantiate  his  right  to  the  property* 
RaiTcIIv.  A  man  having  purchafed  goods  beyond  fea, 

Bohcm<?^  in  order  to  prove  his  property  in  the  cargo>  in  an 
2  Strange  ^^{qh  upon  a  policy  of  infurance,  produced  a  bill 
"  *^^'  of  parcels  of  one  Gardiner  at  Peterjbnrgb^  with  his 

receipt  to  it,  and  proved  his  hand*     The  defen- 
dant obje£fced,  that  this  was  ho  evidence  againft 


(a)  The  firft  great  caufe^  ia  which  the  law  reladve  to 
bills  of  lading  came  much  tinder  difciiflion^  was  in  a  very 
modem  cafe  of  Cdd'well  and  others  v.  Batl^  reported  very 
much  at  length,  and  with  great  accuracy  in  the  Term  Re- 
ports, page  205,  for  £i{^fr  Term  26  Gto.  3.  That  caie 
was  fully  argued  at  the  bar,  and  very  much  debated  on  the 
bench.  Amongft  other  things  the  court  held ,  that  a  bill  of 
lading  is  an  acknowledgement  under  the  hand  of  the  cap- 
tain, that  he  has  received  fuch  goods,  which  he  undertakes 
to  deliver  to  the  perfon  named  in  the  bill  of  lading :  that  it 
is  aiOgnable  in  its  nature ;  and  by  indorfement  the  property 
is  veiled  in  the  aflignee.  That  where  feveral  bills  of  lad- 
ing of  different  imports  have  been  figned,  no  reference  is  to 
be  had  to  time,  when  they  were  firil  figned  by  the  captain  s 
but  the  perfon,  who  firH  gets  one  of  them  by  a  legal  title 
from  the  owner  or  ihipper,  has  a  right  to  the  confignment. 
And  where  fuch  bills  oi  lading,  though  different  upon  the 
face  of  them,  are  conflruflively  the  fame,  and  the  captain 
has  adcd  bona  fidt^  a  delivery  according  to  fuch  legal  tick 
will  difcharge  him  from  them  all. 

the 
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the   infurers;  but  the  Lord  Chief  Juftice  allow-  sirWm.Lc*. 
cd   it. 

It  is,  in  the  laft  phce^  inctimbent  on  the 
plaintifT  to  prove  that  a  lofs  has  happened,  and 
that,  by  the  very  means,  ftated  in  the  policy. 
It  IS  abfolutely  neceflaij,  that  this  rule  (hoijld 
be  ftriftly  adhered  to  5  tor  othcrwife  the  infurers 
would  come  into  court  prepared  to  defend  them- 
fclves  againfl:  one  charge,  and  one  fpecies  of 
lofs  s  and  they  would  then  be  obliged  to  re(i(l  a 
demand  upon  a  quite  different  ground*  This 
appeared  clearly  in  a  modern  cafew 

It  was  an  aftion  on  a  policy  of^  infurance,  Kulen  Kemp 
which  came  on  to  be  tried  before  Mr.  Juftice  and  Others, 
Buller^    who  nonfuited  the  plaintifF.      Upon  a  J^  Vigne. 
motion  to  fet  afide  that  nonfuTt,  the  following  ^^^  ^^" 
report  was  made  by  the  learned  judge*     The  in-  for  Trfn.  ^* 
furance  was  upon  goods  on  board  the  (hip  Ema-^  26  Geo.  3. 
nuely    at  and  from  Falmouth  to  MarfeWes,  war- 
ranted a  Banifi)  fhip;  and  on  the  policy  Was  this 
memorandum :     "  The   following  infurance  is 
y  declared  to  be  on  money  expended  for  re- 
*'  claiming  the  ftiip  and  cargo  valued  at  the  fum, 
^'  which  ihall  be  declared  hereafter.     The  lofs 
*'  to  be,  paid,  in  cafo  the  Jhip  does  not  arrive  at 
^^  MarfeiUes,,  and  without  further  proof  of  inte- 
•^  reft  than  this  policy ;   warranted  free  from  all 
"  average,  and  without  the  benefit  of  falvage.*' 
It  appeared  that  the  plaintiffs  were  proprietors  of 
the  cargOy  bin  not  of  the  Jhip.    That  the  (hip 
originally  farled  with  the  cargo  on  board  from 
Riga  to  Marjeillesy   and  that  an  infurance  had 
been  effedted  at  Bremen  upon  the  cargo  for  that 
voyage  j    in  the  courfe  of  which  fhe  was  taken, 
and  brought  into  Falmouth^  by  an  Englijh  priva- 
teer.     That  a  fentence  of  condemnation   had 
been  there  obtained,  which  was  afterwards  rc- 
verled  upon  the  prize  having  been  proved  to  be 
a  neutral  fhip,    but  the  expences  of  procuring 
that  reverfal   were    ordered    by  the   Admiralty 
Court  to  be  a  charge  upon  the  cargo.     The  plain- 

H  h  tiff's 
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tiff's  agents  accordingly  paid  the  fum  of  1031  L 
1 4  J.    for  the  expences  of  reclaiming  the  fhip 
and  cargo  ;  and  immediately  procured  the  policy 
in  queftion  to  be  efFcfted  in  Januiry  1781,  ac- 
cording to  the  purport  of  the  memorandum.     In 
the  February  following,    the  Ihip  fct  fail  from 
Falmouth  with  the  original  cargo  on   board,  in 
the   profecution    of   her  voyage  to  MsrJeilUs: 
but  on  the  26th  of  the  fame  nwnth,  before  her 
arrival  there^    was  captured   by  a  Spaniftf  ihip, 
and  carried  into  Ceuta  in  Spain^  where  3te  was 
again  condemned.     An  appeal  was  brought  in 
the  fuperior  court  of  Mcdrid^  which  promifing 
to  be  of  long  continuance,  the  cargo,  which  was 
of  a  pcrilhable  nature,  was  ordered  to  be  fold, 
and  the  proceeds  to  be  brought  into  court,  ro 
wait  the  event  of  the  fuit.     In  Afay  1783,  the 
vcfiel  was  reftored  by  fentcnce  of  the  court,  and 
the  furplus  of  the  proceeds,  which  arofe  from  the 
fale  of  the  cargo,  was  paid  to  the  owners,  de- 
ducing the  expences  incurred  in  Spaiff  in  pro* 
i  ecu  ting  the  appeal.     After  all  the  charges  paid, 
there  only  remained  twenty-fix  rix  dollars.     As 
foon  as  the  fhip  was  liberated,  fhc  failed  from 
Ceuta  to  Malaga^  in  order  to  refit,  and  having 
there  made  the  neceflfary  repairs,  fct  fail  for  Bre- 
men^ and  in   that  voyage   was  loft.     The  infu- 
ranee  made  upon  the  cargo  at  Bremen  has  been 
paid.     The  declaration   averred,    that    "  "iukilfi 
the  fhip  was  proceeding  in  her  Jaid  voyage  fr^m 
Falmouth  to  Marjiilles^  and  before  foe  eould  ar- 
rive at  Mivrjeilles^  Jhe  was  captured  by  the  Spa- 
niardsy  and  thereby  the  Jaid  Jhipy  and  alfo  the 
**  goods  and  merchandizes  on  board  her^  v?ere  io* 
*'  tally  lojt  to  the  plaintiffs.**     At  the  trial,  it  was 
objerted  on  the  part  of  the  defendant^  ift-.  That 
this   was   nbt  an   infurablc   intereft;    and   adly^ 
Th.it  the  plaintiffs  could  not  recover   upon  the 
policy  in  this  form  of  declaring,  for  they  ftateA 
the  lofs  to  have  happened  by  capture \  whereas, 
though    the  veflel  was  captured,    yet,    having 
2  beea 
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been  afterwards  reftored,  Ihe  might  have  reached 
her  deftined  port,  notwithftandin^j  the  capture, 
in  which  cafe  the  underwriters  would  have  been 
difcharged  by  the  terms  of  the  memorandum.  I 
was  of  that  opinion,  and  upon  the  laft  giound^ 
I  nonfuited  the  plaintiffs. 

This  cafe  was  very  fully  argued  both  upon  the 
merits,  and -the  formal  objeftion,  afccp  which  all 
the  Judges  fpokc  upon  the  queftion. 

Lord  Mansfield. — The  intercft,  on  which  the 
plaintiffs  efFcfted  this  poiicy,  was  money  laid  out 
in  reclaiming  the  cargo.     The  event,  infured  by 
the  policy^  was  the  arrival  of  the  Jhip  at  Mar^ 
Jeilles.     \i  Jhe  did  not  arrive^  then  the  money 
was  to  be  paid  ;    if  (he  did,  then  there  was  an 
end  of  the  infurance.     A  lofs  accrued  upon  the 
cargo  in   the  voyage  :   the  underwriter  is  fued, 
and  the  lofs  is  averred  in   the  declaration  to  be 
by  capture.     The  faft  of  the  cafe  is,  that  the  fhip 
was  taken  by  a  Spamjh  privateer,  but  was  after- 
wards reftored,  and  in  a  condition  to  purfue  the 
voyage,  and  was  afterwards  loft  in  another  voy- 
age. 

Mr.  Juftice  IViUes.— Upon  this  cafe,  it  is 
clear,  that  the  plaintiffs  cannot  recover.  In 
the  firfl:  place,  there  was  certainly  a  deviation^ 
for  the  lliip  fct  fail  for  Malaga^  inftead  of  pro- 
ceeding to  Marfeillts.  Secondly,  the  plaintiff* 
has  declared  for  a  lofs  by  capture  i  but^  after  th^ 
capture,  the  policy  might  ftill  have  been  com- 
plied with  by  the  {hip's  going  to  Marjeilles^  and 
therefore  the  lofs  cannot  be  faid  to  have  hap- 
pened by  that  circumftance. 

Mr.  Juftice  /^Jkhurjl  and  Mr.  Juftice  Buller 
alfo  delivered  their  opinions,  agreeing  w^ith  Lord 
Mansfield  and  Mr.  Juftice  IVilles  upon  the  for- 
mal objection  j  and  both  went  much  at  large 
into  the  merits,  upon  which  I  forbear  to  fojlov/ 
tliem  or  the  Chief  Juftice,  as  what  pa(Jt:d  upon 
that  fubjeft  is  not  material  to  our  prefcnt  en- 
quiry. 

H  h  a    '  But 
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But  where  a  lofc  is  averred  to  be  by  pcrik  of 
the  fea,  and  fome  of  the  goods  infured  are  fpoil- 
ed^  and  others  faved^  it  is  allowable  to  give  the 
expence  of  the  falvage  in  evidence  upon  fuch  an 
averment,  becaufe  it  is  a  confequence  of  the  ac* 
cidcDt  laid  in  the  declaration. 
Cary  V.King,  In  an  aftion  on  a  policy  of  infurance,  for  in- 
Caf.  Temp,  furing  goods  on  board  the  (hip  A.  the  plaintiff 
B^^D^^^J^^'    declares,  that  the  fliip  fprung  a  leak,  and   funk 

in  the  river,  whereby  the  goods  were  fpoiled. 
The  evidence  was,  that  many  of  the  goods  were 
fpoiled,  but  fome  were  faved;  and  the  queflion 
was,  Whether  the  plaintiff  might  give  in  evi- 
dence the  expcncc  of  falvage,  that  not  being 
particularly  laid  as  a  breach  of  the  policy  in  the 
declaration. 

Lord  Hardwicke  Chief  Juft. — I  think  they 
may  give  it  in  evidence}  for  the  infurance  is 
againlt  all  accidents.  The  accident  laid  in  this 
declaration  is,  that  the  Ihip  funk  in  the  river; 
it  goes  on  and  fays,  that  by  reafon  thereof  the 
goods  were  fpoiled,  that  is  the  only  fpecial  da- 
mage laid :  yet  it  is  but  the  common  cafe  of  a 
declaration  that  lays  fpecial  damage,  where  the 
plaintiff  may  give  evidence  of  any  damage  that 
is  within  his  caufe  of  action  as  laid.  And  though 
it  was  objcfted,  that  fuch  a  breach  of  the  policy 
iliould  be  laid,  as  the  infurer  may  have  notice 
to  defend  it;  it  is  fo  in  this  cafe,  for  they  have 
laid  the  accident, .which  is  fufficient  notice,  be- 
caufe it  muft  ncceffarily  follow,  that  fome  da- 
mage did  happen. 


CHAPTER  theTWENTY-FIRST. 

Of  Bottomry  and  Rcfpondentia. 

« 

2  Blaclvf.       '  B  ^  H  E  contraft  of  bottomry  is  in  the  nature 
Corniu,  457.     j[     of  a  mortgage  of  a  fhip,  when  the  owner 

of  it  borrows  money  to  enable  him  to  carry  on 

the 
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the  voyage,  and  pledges  the  keel  or  bottom  of 
the  fhip,  as  a  fecurity  for  the^epayment:  and  it 
h  undcrftood,  that  if  the  (hip  be  Joft,  the  len- 
der alfo  lofcs  his  whole  money ;  •  but  if  it  return  in 
fafety,  then  he  Ihall  receive  back  his  principal,  and 
alfo  the  premium  or  intereft  ftipulated  to  be 
paid,  howcter  it  may  exceed  the  ufual,  or  legal 
rate  of  intereft.     When  the  fhip  and  tackle  are 
brought  home,  they  are  liable,  as  well  as  the 
perfon  of  the  borrower,  for  the  money  lent. — 
But  when  the  loan  is  not  made  upon  the  veffel,  ^  Blnckf. 
but  upon    the  goods  and   merchandizes   laden  Com.  458. 
thereon,  which,  from  their  nature,  muft  be  fold 
or  exchanged  in  the  courfe  of  the  voyage,  then 
the  borrower  only  is  ferfonally  bound  to  anfwer 
the  contraft;  who  therefore  in  this  cafe  is  faid  to 
take  up  money  at  refpondentia.     In  this  confifts 
the  difference  between  bottomry  and  refpondentia  ; 
that  the  one  is  a  loan  upon  the  (hip,  the  other 
upon   the  goods :     in  the  former  the  Ihip   and 
tackle  are  liable,  as  well  as  the  perfon  of  the 
borrower  i  in  the  latter,  for  the  moft  part,  re- 
courfe  muft  be  had  to  the  perfon  only  of  the  bor- 
rower.    Another  obfervation  is,  that  in  a  loan  2VarmCom. 
upon  bottomry,  the  lender  runs  no  rifle  though  p.  4. 
the  goods  fhould  be  loft;   and  upon  refponden- 
tia, the  lender  muft  be  paid  his  principal  and 
intereft,  though  the  fhip  perilh,    provided  the 
goods  arc  fate.     But  in  all  other  refpcfts,  the 
contraft  of  bottomry  and  that^  of  refpondentia 
are  upon  the  fame  footing ;  the  rules  and  deci-' 
fions  applicable  to  one,  are  applicable  to  both ; 
and  therefore  in   the  courfe  of  our   enquiries^ 
they  ftiall  be  treated  as  one  and  the  fame  thing, 
it  being  fufficient  to  have  once  marked  the  dir 
ftinftion  between  them. 

Thefe  terms  are  alfo  applied  to  another  fpecies 
of  contraft,  which  docs  not  exaftly  fall  within  f.^^^^^^^!^g 
the  defcription  of  either,  namely,  to  a  contraft    ^°^'  *^^ 
for  the  repayment  of  money,  not  upon  the  (hip 
?Liid  goods  only,  but  upon  the  mere  jhazard  of  i  Siderfin  27. 

H  h  3  the 
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the  voyage  itfelf :  as  if  a  man  lend  tooo/.  to  a 
merchant  to  be  employed  in  a  beneBcial  trade, 
with  a  condition  to  be  repaid  with  extraordinary 
intcrell,  in  cafe  a  fpecific  voyage  named  m  the 
condition  fhall  be  fafdy   performed:    which  a- 
Moiloy,  lib.  grccmcnc  is  fometimes  called  fanus  nauticum  or 
?    c.  11.      u/ura  maritima.     But  a&  this  fpecies  of  bottomry 
opened  a  door  to  gaming  and  ufurious  contrads, 
elpecially  in   long  voyages,    the  legiflature,  at 
the  time  it  fuppreffed  infurances   upon  wager- 
ing policies^   introduced  a  claufe,    by  which  it 
19  Geo.  2.     was  enafted,  "  That  all  fums  of  money  lent  on 
^-    ^7'  "  bottomry,  or  at  refpondentia  upon  any  Ihip  or 

''  ^*  **  (hips    belonging    to    his    Majefty's    fubjefls, 

bound  to  or  from  tbi  Eaji  Indies ^  fliould  be  lent 

only  on  the  (hip,  or  on  the  merchandi:^  or 

"  cffcfts,    laden  or  to  be  laden,    on   board  of 

*'  fuch  (liip,  and  (hould  be  fo  exprcflfed  in  the 

^'  condition  of  the  faid  bond ;  and  the  benefit  of 

falvage  ihould  be  allowed  to  ttie  lender^  his 

agents  or  a(ngns9   who  alone  (hould  have  4 

right  to  make  a(rurance  on  the  money  fo  lent; 

and  in  cafe  it  (hould  appear  that  the  value  of 

his  (hare  in  the  (hip,  or  in  the  merchandizes 

or  efFedls  laden  ou  board  of  fuch  (hip,  did  not 

*^  amount  to  the  fuH  fum  or  fums  he  had  bor- 

'*  rowed  as  aforefaid,  fuch  borrower  (hould  be 

^*  rcfponfible  to  the  lender  for  fo  much  of  the 

money  borrowed,  as  he  had  not  laid  out  on 

the  (hip  or  merchandizes  laden  thereon,  with 

lawful  intereft  for  the  fame^  in  the  proportioa 

the  money  not  laid  out  (hould  bear  to   the 

whole  money  lent,    notwithftanding  the  (hip 

"  and  merchandizes  (hould  be  totally  Joft." 

This  (latute  has  entirely  put  an  end  to  that 
fpeclcs  of  contraft  which  w&s  laft  ii^ntioned, 
namely,  a  loan  upon  the  mere  voyage  itfelf,  as 
far,  at  leaO:,  as  relates  to  India  voyages ;  but  as 
none  other  are  mentioned,  and  as  expreffio  ukssu 
efi  exclufio  alUrius^  thcfe  loans  may  be  made  in 
h1!  other  cafes,  as  at  the  Common  Law. 
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This  fpecies  of  loan-upoB  the  voyage  is  en- 
tirely prohibited  by  the  laws  of  Frati^e^   fo-   in 
the  marine  ordinances  of  that  country,  there  is  a 
general  regulation  fimilar  to  that  made  here  with 
rcfpedt  to   India   fliips ;     '*  Faifons  defenfes  de  Ord.of  Lou. 
*^  prendre  deniers  a  la  groflc   for  Ic  corps  ec  14.  tit.  des 
*^  quille  du  navire,  ou  fur  les  marchandifcs  de  Contrats  a 
fon  chargement,  au  dela  de  leur  valeuTy  au  peine  ^^^^^  Avant. 
d'etre  contraint,  en  cas  de  fraude^  au  paicment   ^ '  ^* 
des  fonrimes  enticres,  non  obftant  la  perte  on 
prifc  du  vaiffeau."     And  in  another  place  it  Loc.  cit, 
is  faid,  that  where  a  greater  fum  is  borrowed,  art.  15. 
than  the  fliip  or  g0Qd$  are  worth,  where  there  is 
no  fraudj   the  contraft  is  void,  except  as  to  the 
amount  of  the  real  valu-e  of  the  fhip  or  goods. 
If  then  the  contrad  be  only  binding  as  far  as 
there  is  property  to  anfwer  the  1  )an,  it  follows 
that  by  the  laws  of  France^  this  contraft  cannot 
exift  upon  the  hazard  of  the  voyage  merely,  un- 
lefs   there  be  a  fecurity  alfo  upon  the  ihip  or 
£oods. 

The   contraft  of  bottomry   and   refpondentia  zBIackft. 
fcems  to  deduce  its  origii>  from  the  cuftom  of  Com,  457. 
permitting  the  mader  of  a  fhip,  when  In  a  fo- 
reign country,  to  hypothecate  the  (hip  in  order 
to  raife  money  to  refit.      Such  a  permiiTion  is  Barnard  v. 
Abfolutely    neceffary,    and   is    impliedly    given  Bridgeman, 
him  in  the  very  aft  of  conftitutiog  him  mailer,  Woor  918. 
not  indeed    by  the  Common  Law,   but  by  the  f"l^»'^port'd 
Marine  I^v»',   which   in  this   refpcft   is   rcafon-p   ^^^     '' 
able  ;  for  if  ^  fiiip  happen  to  be  at  fea,  and  fpring 
a  leaki  ^r  ^he  voyage  is  likely  to  be  defeated  for 
want  of  necefllyics,  it  is  better  that  the  mailer 
fliould  have  it  in  his  power  to  pledge  the  fliip 
and  goods  (a)y  or  either  of  them,  than  that  the 
ihip  fhould  be  lo!l,  or  tlie  voyage  defeated.    But  MoIIoy,b.  ?. 
he   cannot  do  either  for  any  debt  of  his  own;  c.  2.  i\  14. 

Leg,  01  er, 
■ —  art.  I.  &  22. 

faj  TJi-it  th:*  iriilcr  vrny  hypc^ia^CHte  the  goods,  gis  v/cll 
*5  the  ihip,  ibc  balk.  34.  pi.  7. 

Hh  4  but 
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but  rnercly  jn  cafes  of  necclBty,^  and  for  com- 
pleting the  voyage.    Although  tlie  mafter  of  the 
VcflTci  nas  this  poorer  while  abroad,  becaufe  it  h 
abfolutely  neccflary  for  the  purpofcs    of  com^ 
inerce  and  navigation ;  yet  the  very  fame  autho- 
rity which  gave  that  power  in  thofe  c^fes,  has 
cicnied  it  when  he  happens  to  be  in  the  fame 
place  where  the  owners  refide.     Thus  the  laws 
of  Oleron^  in  the  place  above  cited,  fpcak  of  the 
captain   being   in   a  foreign   country,,  and  firil 
y^riting  home  to  his  owners  for  money,  before  he 
takes  money  on  bottorpry :  and  the  laws  of  the 
Uan/e  ^ownsy  which  were  founded  on  thofe  of 
Oleron^  fpeak  the  fame  language ;  for  they  fay, 
a  maftcr  being  in  a  ftrange  country ^  if  necefficy 
drive  him  to  it,  rnay  take  up  money  on  bot- 
tomry, if  he  cannot  get  it  without,  and  the 
**  owners  fhall  bear  the  charge."     In   addition 
to  this,  all  the  cafcs,  which  have  been  deter- 
mined at  the  Common  Law,  upon  the  fubjf  d,  frem 
to  require  that  the  fliip  fhould  be  abroad,  as  wcU 
as  in  a  ftate  of  neceffity,  to  juftify  the  captain  or 
matter,  in  taking  up  money  on  bottomry."     Mol- 
hy  in  exprcfs  terrns  declares,  that  a  matter  has 
no  power  to  take  up  rnoney  on  bottomry,  in 
places  where  his  owners  clwell ;  otherwifc  he  and 
his  cilatc  muft  be  liable  thereto. — If,  indeed,  the 
owners  do  not  agree  in  fending  the  fliip  to  fca, 
the  majority  fh^ll  carry  it,  and  then  money  may 
be  taken  up  by  the  rnafter  on  bottomry  for  their 
proportion  who  refufe,  although  they  refide  upon 
the  fpot,  and  it  ihall  bind  them  all.     The  two 
laft  rules  are  the  fame  with  the  marinie  ordinances 
of  France  upon  that  point :  for  they  alfo  declare, 
that  thofe  who  lend  money  to'  the  matter,'  in  the 
place  where  thq  owners  refide,  without  their  con- 
fent,  Ihall  have  no  fccurity  or  hypothecation,  butoa 
fuch  part  of  the  ihip  only  as  belongs  tQ  the  matter, 
himfelf,  even  though  the  money  was  advanced 
for  repairs,  or  for  purchafing  provifions.    But 
ihat  the  /bares  of  thofe  owners^  who  refufe  to 
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fend  out  the  fhip,  (hall  be  affefted  by  the  loan  of 
money  to  the  mafterforncceflarles.     Thejuftice  zVaHn, 
and  propriety  of  fuch  a  regulation,  are  evident  ^^^^'  ^^» 
fronn  confidering  that  fuch  a  contract  was  only  in-^ 
tended  for  the  benefit  of  all  parties   in    thofe 
places,  wh^e  the  owners  had  neither  a  refidence, 
nor  any  corrcfpondcnts. 

The  contraiSt  of  which  we  treat  is  of  a  different  Pothier,  Tr, 
nature  from  alnioft  all  others  :  but  that,  which  it  dj  prct,  a  la 
xiioflt  nearly  refembles,  is  the  contracft  of  infur  g^o^ie  Avant. 
ranee ;  for  the  lender  on  bottomry  or  at  refpon* 
dcntia,  runs  almoft  all  the  fame  rifks,  with  rc- 
fpeft  to  the  property,  on  which  the  loan  is  made, 
that  the  infurer  docs  with  refpedt  to  the  effeds 
infured.     There  are,  however,  fome  confiderable 
diftinftions  ;  for  inftance,  the  lender  fupplies  the 
borrower  with  rnoney  to  purchafe  thcfe  efFefts, 
upon  which  he  is  to  run  the  rilk  :  not  fo  with  the 
infurer.     There  are  alfo  various  other  diftinc- 
tions. 

But  however  fimilar  they  may  be  in  other  re-  Vide  the  In^ 
fpefts,  they  differ  very  much  in  paint  of  antiqui-  ^^°^"^o'*"' 
ty.     We  have  formerly  endeavoured  to  fliew, 
that  the  cqntraft  of  infurance  was  certainly  un- 
known to  the  traders  of  the  ancient  world  :  but 
it  is  equally  clcai-  that  with  the  contrad  of  bot- 
tomry and  refpondentia,  or  what  was  equivalent 
to  it,  they  were  perfeftly  acquainted.     In  thofe 
fragments  of  the  famous  fea  laws  of  the  Rbo- 
dians^  which  have  been  preferved  and  tranfmitted 
to  our  times,  I  think  there  are  very  evident  tra- 
ces of  this  fpecies  of  contraft.     In  one  fedlion  it  Leg.  Rhod. 
is  faid,  *' that  when  mafters  of  fliips,  who  are  ^'  i.ari.  zt. 

proprietors  of  one  third  of  the  lading,  take  up 

money  for  the  voyage,  whether  for  the  out- 
^^  ward  or  homeward  bound,  or  both  ;  all  tranf- 
•*  aftions  fhall  pafs  according  to  the  writings 
"  drawn  up  between  the  matter  and  lender,  and 
*^  the  latter  (hall  put  a  man  on  board  the  fliip  to 
"  take  care  of  his  loan."  But  in  another  place, 
^hcfc  laws  fpcak  more  explicitly,  and  with  a  di- 

'  '  l-cft 
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refk  reference  to  the  di(lin6tion  between  naval  in- 

tereft,  and  that  which  i$  given  for  a  land  rifle. 

Leg  Rhod,     *^  if  matters  or  merchants  borrow  money  for  their 

f.  2.  art.  i6.   «  vo)M^cs>  the  goods,  frright»  (hips,  and  money 

**  being  free,  they  ihall  not  make  ufc  of  furcty- 
"  (hip,  except  there  be  fomc  apparent  danger 
**  either  of  the  (ea,  or  of  pirates.     And  for  the 
money  fo  lent,  the  borrowers  ihall  pay  ttaval 
iniereft.*^     From  thefe   two  Quotations^  little 
doubt  can  be  entertained,  but  that  the  Rbodians 
ufed  to  borrow  and  lend,  upon  the  hazard  of  the 
voyage,  for  an  increafcd  premium.     It  was  for- 
merly feen,  that  the  Rbodian  laws  in  general  were 
adopted  by  the  Romans  \  and  confequently  that 
branch  of   them,    which    relates    to    bottomry 
amongft   the  reft;    for  you  can  hardly  open  a 
Digcft.  lib.     book  upon  the  Roman  law,  but  you  meet  with 
22.  tit.  2.       chapters,    de  nautico  f^norey   de  natUicis  ujurii^ 
Cod.  lib.  4.    v/hich  plainly  (hew  that  this  contraft  was  well 
tu.  33.  known  to  the  jurifts  of  that  diftinguifhed  nation. 

It  was  alfo  called  by  them  petunia  trajeSitia:  be- 

caufe  it  was  given  to  the  borrower  to  be  employed 

by  him  in  commerce  upon,  and  beyond  the  fca, 

2  Vnlin         '^  appears  from  Valin^  that  fome  writers  of  the 

Com.  I.         French  naticn    had  fuppofcd,  that  this  contraft 

was  wholly  unknown  to  the  ancients^  and  that  it 
was  peculiar  to  France  alone.  Valin  very  clearly 
expofes  the  abfurdity  of  fuch  an  idea;  and  it 
fcems  CO  be  fufnciently  anfwered,  if  deferving  of 
an  anfwcr,  by  what  has  been  already  faid.  In  ad- 
dition to  this  we  may  add,  that  fo  far  from  being 
peculiar  to  Frame^  it  has  obtained  a  place  in  the 
codes  of  all  the  maritime  ftates,  whofe  laws  have 
been  promulgated,  or  have  been  at  all  famous 
.Art.  I,  and  ^^  ^'^^  modern  world.  *In  this  chapter  we  have 
52,  already  had  occafion  to  cite  two  paflages  from  the 

judgments,  or  laws  of  Oleron  upon  the  fubjeft, 
as  well  as  the  60th  article  of  the  laws  of  the 
Laws  of    ^   llanje  towns :  and  by  a  icfcrencc  to  the  45th  ar* 
Will. art. 45.  ticlc  of  the  laws  o{  IVifouy^  it  will  be  found,  that 

the  nature  of  botton^ry,  as  well  as  it*s  name,  was 

perfectly 
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pcrk€tly  known  to  the  mdcers  of  thofe  ordiiua-* 

CCS. 

In  the  GuidMy  indeed,  it  is  fuppofcd  that  the  LeGuid. 
conrra6fc  of  bottomry  now  in  uie,  i$  not  at  all  the  c.  18.  arL  u 
fame,  as  that  which  was  known  to  the  ancients. 
This  authority  is  refpe&able :    but  fads   muit 
Ipcak  for  themfelves ;  in  addition  to  which,  the 
celebrated  Emertgon  has  obferved  that  the  aflcr-  2Emerigon, 
tion  of  t.he  author  of  the  Guidon  is  only  true  with  P*  3^4* 
refpcft  to  the  form,  which  the  modern  regula* 
tions  have  given  to  this  contrad,  the  true  origin 
of  which  is  loft  in  it's  antiquity. 

In  our  definition  of  bottomry  it  was  feid,  that 
if  the  fhip  arrive  fafe,  the  lender  fhall  be  paid  his 
principalj  and  the  ftipulated  intereft  due  upon  it; 
however  much  it  exceed  the  legal  rate.  The  true  Mollojr,  lib, 
principle,  upon   which  this  is  allowed,   is  not  ^•^^•"•^•** 
merely  the  great  profit  and  convenience  of  trade, 
as  has  frequently  been  urged  ;  but  the  rifk  which  2  Vczey, 
the  lender  runs  of  lofing  both  principal  and  in-  H^- 
tereft :  for  he  runs,  the  contingency  of  winds, 
feas,  and  enemies.     It  is  therefore  of  the  cflenCc  2  Vezey. 
ofacontraft  of  bottomry,  that  the  lender  run  *54» 
the  rifk  of  the  voyage ;  and  that  both  principal 
and  intereft  be  at  hazard  :  for  if  the  rifk  go  only 
to  the  intereft  or  premium,  and  not  to  the  princi- 
pal alfo,  though  a  real  and  fubflantial  rifl^  be  in- 
ferred, it  is  a  contract  againft  the  ftatute  of  ufury,  t»  Anne, 
and  therefore  void.     This  has  been  frequently  fo  ^'-  *-^-  *°'  . 
determined  in  our  courts  of  law;  and  ic  is  confo-  Pothicr'slb. 
nant  to  the  ideas  of  foreign  writers.  ^^^*  *^* 

An  aftion  of  debt  was  brought  upon  an  obli-  sharpley  v. 
garion.     The  defendant  pleaded  the  ftatute  of  Hurreiu 
ufury,  and  fhewed,   that  a  Ihip  went  to  fifh  in  Cro.Jac. 
Newfoundland^  (which    voyage    might  be   per- 
formed in  eight  months)  and  that  the  plaintiff 
delivered  50/.  to  the  defendant,  to  pay  6c/.  upon 
the  ref urn  of  the  fhip  off  Dartmcutb :  and  if  the 
faid   fhip,   by  occafion    of  leakage  or  tempeft, 
fliould  not  return  from  Newfoundland  to  Dart-^ 
mufhjf  then  the  defendant  ibould  pay  the  50/. 

only  i 
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only;  and  if  the  fhip  never  returned,  he  (hould 
pay  nothing.     And  it  was  held,  by  all  the  court, 
not  to  be  ufury  within  the  ftatutc.     For  if  the 
fhip  had  ftayed  at  Newfoundland  two  or  three 
years,  he  Ihould  have  paid  at  the  return  of  the 
lliip  but  60/. :  and   if  the  Ihip  never  returned, 
then  nothing;    fo  that  the  plaintiff  ran  hazard 
of  having  Icfs  than  the  intereft,  which  the  law 
allows;  and  poflibly,   neither  principal  nor  in- 
tereft. 
Roberts  V.       ;   jhis  cafe  was,  upon  another  occafion,  mcn- 
Trjri.i>T.e.      tioncd  in  argument  by  one  of  the  judges  on  the 
co^.  Bench;  the  principle,  on  which  it  was  decided, 

was  recognized,  and  the  cafe  it felf  alio  w^ed  to  be 
law. 
Jpy  V.  Kent.        3^  ^jfQ  ;„,  anpther  cafe  of  debt  upon  an  obliga- 
iVg' '  *  ^^      ^^^'^J  conditioned  to  pay  fo  much  money,  if  fuch 

a  fhip  returned  within  fix  months  from  Oftend  in 
Flanders  xo  London^  which  was  more  by  the  third 
part  than  the  legal  intereft  of  money  5  and  if  flie 
do  not  return,  then  the  obligation  to  be  void : 
the  defendant  pleaded,  that  there  was  a  corrupt 
agreement  betwixt  himfelf  and  the  plaintiff,  and 
that  at  the  time  of  making  the  obligation,  it  was 
agreed  betwixt  them,  that  he  Ihould  have  no 
more  for  intereft  than  the  law  permits,  in  cafe  the 
lliip  (hoiild  ever  return  ;  and  avers  that  the  obli-r 
gation  was  entered  into  by  covin,  to  evade  the 
ftature  of  ufury,  and  the  penalty  thereof:  upon 
this  averment  the  plaintiff  took  iffiie,  and  the  de- 
fendant demurred. 

Lord  Chief  Baron  /fo/^.— Clearly  this  bond  is 
noc  within  the  ftatute,  for  this  is  the  common 
way  of  infu ranee;  and  if  this  were  void  by  the 
ftature  of  ufury,  trade  would  be  deftroycd.  It  is 
not  like  to  the  cafe,  where  the  condition  of  the 
bond  is  to  give  fo  much  money,  if  fuch  or  fuch 
a  perfon  be  then  alive  ;  for  there  is  a  certainty  of 
that  at  the  time.  But  it  is  uncertain  and  a  ca- 
fnalty  whether  fuch  a  Ihip  will  ever  return  or 

la 
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la  another  cafe  of  debt  upon  an  obligation  for  Soome  v. 
300/.  the  condition  was,  that  if  fuch  a  ftiip  went  Glcen, 
to  Surat  in  the  Eaft  Indus,  and  returned  fafe ;  or  *  ^^^effin, 
if  the  owner,  or  the  goods  laden  on  board  the  ^  xlgyinz,  ca 
Ihip  returned  fafe,  then  the  defendant  was  to  pay  -s.  C. 
the  principal  to  the  plaintiff^  and  40  /.  for  each 
looL  J  but  that  if  the  fhip  (houldpcrifh  by  una- 
voidable cafualties  of  fca,  fire,  or  enemies,  10  be 
proved  by  fulficient  icftimony,  then  the  plaintiff 
ihould  have  nothing.     The  doubt  was,  whether 
this  was  an  ufurious  contrafl: :  and  it  was  faid  to 
be  fo,  becaufe  the  payment  depended  upon  fo 
many  things,   one  of  which  in  all  probability 
would  happen.     But  the  whole  court  held  it  not 
to  be  within  the  ftarute. 

Lord  Chief  Jufticc  Bridgman  took  a  diftindioti 
between  a  bargain  of  this  kind,  and  a  loan;  for 
where  there  is  a  bargain,  as  here,  and  the  prin- 
cipal is  hazarded,  that  cannot  be  within  the  fta«- 
tute  of  ufury :  but  it  is  otherwifc  of  a  loan,  where 
the  principal  is  not  in  danger.  Here  there  are  ap- 
parent rifks  of  the. fea,  fire,  and  enemies,  and  the 
length  of  the  voyage ;  all  of  which  endanger  the 
Jofs  of  the  principal.  Thcfe  bottomry  contracts 
arc  for  the  advancement  of  trade,  and  therefore 
judgment  muil  be  for  the  plaintiff. 

Thefe  cafes  arc  all  uniform  in  the  principle, 
which  they  go  to  eftablilh,  that  on  accoCrnt  of  the 
rifk,  the  interefl:  fhall  be  larger  than  the  common 
rate :  but  notwithdanding  this,  a  cafe  is  to  be 
found  in  the  Equity  Reports,  which  direftly  tends 
to  deftroy  the  rule  of  decifion  in  all  thefe  cafes. 

A  part  owner  of  a  (hip  borrowed  money  of  the  Dandy  r. 
plaintiff  upon  a  bottomry  bond,  payable  on  the  Turner. 
return  of  the  fhip  from  the  voyage,  fhe  was  then  ]7?*^^7^ 
going  in  the  fervice  of  the  Eaft  India  Company ,  who  ^l^^  '    ^* 
broke  up  the   fhip   in   the  Eaft  Indies ;  and  the 
owners   brought  their  adtion   againft  the  Com- 
pany, and  recovered  damages,  which  did   not, 
however,    amount   to   a  full   fatisfadlion.     The 
plaintiff  brought  his  bill  to  have  his  proportion- 
able 
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able  fatisfadion  out  of  the  money  recovered  ;  btft 
his  bill  was  difmiiTed,  and  he  was  left  co  recorrr 
as  well  as  he  could  at  law;  for  a  court  of  equity 
will  never  alTift  a  bottomry  bondj  which  carries 
unrenJonahU  intereft. 

This  cafe  conveys  a  very  unmerited  ceafure  up- 
on bottomry  bonds,  not  at  all  warranted  by  th^ 
long  chain  of  uniform  decifions  in  their  favour. 
Indeed,  from  the  very  nature  of  the  contra/ft, 
they  are  to  carry  the.  naval  intereft^  which  is  al- 
ways greater  than  land  intereft,  in  propntioft  as 
the  ri^s  ran  by  the  lender  on  bottomry  are  much 
greater  than  thole  which  a  lender  upon  common 
bonds  incurs. 
4  Com.  Dig.  To  be  fure  if  a  contraft  were  made,  by  colour 
193-  of  bottomry,  in'  order  to  evade  the  ftatiite,  it 

2Vcz?y.  146.  ^ould  beufurious  and  void,  and  highly  deferv- 

ing  of  all  the  ccnfurc  and  difcouragement  which 
the  courts,  either  of  law  or  equity,  could  po.Tibly 
throw  upon  it. 

In  England  then  it  is  clear,  from  theft  cafcs, 

that  there  is  nothing  unlawful  in  the  contra£k  of 

bottomry  :  but  fome  writers  in  foreign  countries 

have  endeavoured  to  hold  it  up  to  the  world,  as 

Introd.  de      ^^  illicit  an'i  an  ufurious  bargain.     Straaha^  who 

i^rrecur.        has  written  upon  infurances,  has  Introduced  a  I<M>g 

Nat.  26,        diflVrration  to  prove   the  truth  of  this  pofition  5 

and  fcveral  other  writers  have  either  preceded  or 

followed  him  in  fupport  of  the  fame  do6kriaes. 

If^  indeed,  the  money  fo  lent,  were  given  merely 

by  way  of  a  loan,  and  fuch  cxcefTive  intereft  were 

demanded   for  the  ufe  of  the  money  only,  there 

might  be  force  in  the  objeftion.     But  when  it  is 

confidercd  as  the  price  of  the  great  rifles  incnrred. 

it  has  not  the  leaft  fcmblance  of  ufury ;  it  is  a  fair 

arnd  confcientious  contraA,  highly  beneficial  to 

the  commerce  and  general  interefts  of  fociety, 

PothfcrAvan-      Thefc  authors  have  met  with  very  able  oppofcrs 

ture  a  la       in  Pothicr  and  Emerigon^  who  have  clearly  (hewn 

Nat  ^^*^   fallacy  of  their   doftrine  ;    and   they  have 

a  Emcr.  390.  p^'^^^d  to  demon ftration,  that  even  the  fathers  of 

the 
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the  church  have  acknowledged,  that  this  conw 
tra6k  has  nothing  in  it  ofFcnfivc  to  religion  cr  good 
morals.     Almoft  all  the  writers  ofeminence  agree  Locccnius, 
with  the  two  laft  named,  as  to  the  legality  of  loans  lib,  2.  c.  6. 
on  botton^ry  and  at  refpondentta :  ^nd  it  is  now  Not.  3. 
univcrfally  admitted  and  praftifed  in  all  the  mari-  :^occusde 

■%  t'  '       '      r  NaviDus  et 

time  and  trading  countries  in  Europe.  Naulo.  not. 

But  as  the  hazard  to  be  run  is  the  very  bafis  50.  z  Black. 
and  foundation  of  this  contraft;  it  followa,  that  Com.  457- 
if  the  rifle  is  not  run,  the  lender  cannot  be  entit- 
led to  the  extraordinary  premium  ;  for  that  would 
be  to  open  a  door  to  means  by  which  the  fta- 
tutes  of  ufury  might  be  evaded.  This  was  fo  de- 
cided In  the  Court  of  Chancery. 

The  cafe  was  upon  a  bottomry  bond,  whereby  D«guiW<^r  v. 
the  plaintiff  was  bound  in  confideration  of  400/.     \l^^^^26x, 
as  well  to  perform  the  voyage  within  fix  months, 
as  at  the  fix  months  end  to  pay  the  400/.  and  40/. 
premium,  in  cafe  the  veffel  arrived  fafe,  and  was 
not  loft   in  the  voyage.     It   happened  that  the 
plaintiff  never  went  the  voyage,   whereby   the 
bond  became  forfeited,    and  he   now  preferred 
his  bill  to  be  relieved.     Upon  the   former  hear- 
ing, as  the  Ihip  lay  all  the  rime  in  the  port  of 
London^  and  there  was  no  hazard  of  lofing  the 
principal,  the  Lord  Keeper  thought  fit  to  decree, 
that  the  defendant  ihould  lofc  the  premium  of 
40/.  and  be  contented  witn  his  principal  and  ordi- 
nary inter  eft  ^     And  now,  upon   a  rehearing,  he 
cotifirmcd  his  former  decree. 

With  this  decree,  which  is  equitable  and  juft, 
the  French  writers  agree.     They  fay,  that  in  fuch 
a  cafe,  **  L'emprunteurfera  bien  oblige  de  rendre  Pothicr 
**  la  fomme  qgi  lui  a  6te  prSt^e,  mais  il  ne  fcra  Tri^ea  la 
"  pas  oblige  dc  payer  en  outre  la  fomme  qu'il  a  j^jr^^j^ot^^^g' 
promis  dc  payer  pour  le  profit  maritirnci  car  2  vllia  16.  ' 
le  profit  maritime  etant  le  prix  des  nTques  que 
ic  preceur  devoir  cburir  des  effctJts  fur  lefquds 
Ic  prct  a  6ce  fait,  il  nc  peut  lui  etre  dd  dc  profit 
aiaritime  quand  il  n'a  couru  aucuns  rriques. 
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y  ne  pouvant  pas  y  avoir  un  prix  des  rifques^  s'il 

"  n'y  a  pas  cii  de  rifqucs/* 

Vide  the  Ap.       Bottomry  bonds  generally  exprefs  from  what 

pcndix.  No.  time  the  riik  fhall  commehcd^  as  that  the  fhip 

^*  ihall  fail  from  London  to  fuch  a  port  abroad,  Scc^ 

In  fuch   cafes,    the   contingency  does  not  com- 
mence till  the  departure  :  and  therefore  if  the  Ihip 
receive  injury  by  ftorm,  fire,  &c,  before  the  be- 
Beawes  Lex    ginning  of  the  voyage,  the  perfon  borrowing  alone 
^hedif^^'    runs  the  hazard.     But  if  the  condition  be,  "  that 
p.  127/         **  if  ^^^  ^H^  0^^^^  ^^^  arrive  at  fuch  a  place  by 

*'  fuch  a  time,  then  &c;'"  in  thefe  inftancesi 
the  contract  commences  frofn  the  time  of  failing, 
and  a  diflFerent  rule,  as  to  the  lofs,  will  necellari- 
ly  prevail. 

We  have  fhewn  at  the  beginning  of  this  chap- 
ter, that  the  amount  of  the  loan  on  bottomry  or 

aMajrens  -8    ^^^po^^C'^^^^*  ^^  ^^^^  country,  is   not   reftraincd 
iSe.       "  '  by   any   regulation   whatever;  although  it  is  in 

many  maritime  ftates  by  exprefs  ordinances  :  that 
19  Geo.  t.  the  only  reftriftion  in  the  law  of  England  is,  with 
c.  S7'  ^'  5-      refpedb  to  money  lent  on  fhips  and  goods  going  to 

the  Eqfi  Indies,  which,  by  ftatute,  muft  not  ex- 
ceed the  value  of  the  property  on  which  the  loan 
is  made.     It  remains  then  to  fee  what  ihofe  rifks 
are,  to  which  the  lender  undertakes  to  expofe  him^ 
felf.  Thefe  are  for  the  molt  part  mentioned  in  the 
Vide  the  Ap-  condition  of  the  bond,  and  are  nearly  the  lame^ 
pendix.  No.   againft  which  the  underwriter,  in  a  policy  of  in- 
2-  furance,  undertakes  to  indemnify.     *^  Umila  hoc 

Roccus  de       cc  fr,jgulariur,  ut  crediier  Juheat  pericttlnm  naviga^ 

Not  5"  V  "  ^^^^^^^  ^^  caftbus  fortuitis  tantumr  Thefe  acci- 
dents arcj  tempefts,  pirates^  fire,  capture,  and 
every  other  misfortune,  except  fuch  as  arifc  either 

a  Valr  14.     ^^^"^  ^^^  defefts  of  the  thing  itfelf*  on  which  the 

loan  is  made,  or  from  the  mifcondu6t  of  the  bor«» 

Roccus  loc.     rower :  for,  fays  the  Italian  lawyer,  laft  quoted, 

cit.  in  continuation  of  the  above  fentcnce,  "  Secus  ejl 

^^  J}  infortuniunty  vel  naufragium  ex  culpa  deHtaris 
'^  procejfe^'ity  quia  tunc  creditor  non  tenetur  de  peri- 
".  culoy  et  damnOy  in  quod  inciirritur  ix  culpA  vehen^ 
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^'  iis^  fnut  infimU  deaditur  in  mUerid  fije^ura^ 
''  iUms^  ut  quantMWMmfue  ajfefmmtio Jit  genir0^Hs» 
'^  MM  cmUineMt  pmcultm^  mm$  dMnmrn,  fMod/affp 
*'  fi/Jecmrati  caniingit.^ 

tc  Icems  to  have  been  a  doubts  late  in  the  laft  ^^rton  y, 
century,  li^hether  a  loft  by  the  attacks  of  pirate;  Wolliford. 
wa^  a  riik  which  the  lender  on  bottomry  had  by  his  Comb.  ;6. 
CQDtraft  uode#taken  to  bear  i  for  it  was  argued  in 
the  Kiif^s  Bcnch^  in  the  reifp  of  Jasn^s  the  Se- 
cond.    Uut  th^  court  were  of  opinion^  that  pira* 
cy  wasone  of  the  dangers  of  the  feas  -,  and  the  der 
fendant  had  judgment. 

The  lender  is  anfwcrable  likewife  for  lofles  br 
capture  $  or  to  ipeak  more  accurately^  if  a  lots 
by  capture  happen,  he  cannot  recover  ajgainft  the 
borrower:  but  in  bottomry  and  reipondentia 
bonds,  capture  does  not  mean  a  mere  temporary 
taking,  but  it  muft  be  fuch  a  capture  as  to  occa- 
fion  a  total  lois.  And  therefore  if  a  ihip  be  taken 
and  detained  for  a  ifaort  time,  and  yet  arrive  at 
the  port  of  deflinatipn  within  the  time  limited, 
(if  time  be  mentioned  in  the  condition)  the  bond 
is  not  forfeited,  and  the  obligee  may  recover. 

This  doftrine  was  laid  down  by  the  whole  Court  Joyce  v.  Wil« 
of  King's  Bench,  in  a  cafe  upon  a  bond  of  this  liamfoiL^B.R. 
nature  -,  the  proceedings  on  which  were  fully  ftat-  Mich^rcrni 
ed,  when  the  unanimous  opinion  of  the  court  ^^       '  ^* 
was  delivered  by  Lord  Mai^field.    This  comes 
before  the  court  upon  a  motion  on  the  part  of  the 
defendant,  for  a  new  trial*    It  was  an  adion  of 
debt  upon  a   bottomry  bond  i  the  condition  of 
which  was,   that  upon  the  ihip's  fafe  arrival  at 
Ntvf  Torky  a  certain  fum.of  money  fliould  be  paid 
to  the  plaintiff^  but  that  in  cafe  the  (hip  Ihould 
mifcarry,  be  loft,  caft  away,   or  taken  by  the. 
enemy,  the  plaintiff  Ihould  have  nothine.    The 
defendaiit':pleaded  three  pleas :  i  ft,  Ntm  ^fsBum 
adly.  That  the  (hip  did  not  arrive  at  New  Tfrk, 
the  port  of  deftination ;  3dly,  That  the  (hip  was 
captured.    Upon   the  two  firft  pleas  iflue  was 
joiaedi  and  to  the  laft,  there  was  a  replication  of 

1  i  recapture. 
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recapture.  The  fafts,  which  appeared  in  evidence 
on  the  trial,  are  thefe*:  -the  Jhip  was  taken  before 
her  arrival  at  New  Torh,  by  two, American  priva- 
teers, which  detained   her  for  one  nnontb,  and 
plundered  her  of  her  ftorf  s- ;  at  whidh  ixm^jbe  was 
retaken  by  an  Englijb  privateer,,  and  carried  into 
Halifax.     The   Admiralty  Court  adjudged  her 
to  be  a  good  prize  to  the  £»f/(^  privateer,  and 
decreed  that  (he  fliould  "be  reftored  to  the  original 
owners,  on  paying  one  eighth  for  falvage:  that  flic 
proceeded  with  the  remainder  of  her   cargo  to 
New  Tork^  and  earned  her  freight :  that  the  value 
of  the  (hip  was  not  fuffic?8nt  to  fatlsfy  the  bond, 
Thefe  are  the  facls.     Now  it  i&  clear,  that,  by  the 
law  of  England  J  there  is  neither  average  nor /ahegi 
upon  a  bottomry  bond.     It  was  indeed  contended 
at  the  bar,-  on  the  part  of  the  defendant,  that 
this  cafe  was  within  the  faving  of  the. bond;  for 
it  is  provided,  that  in  cafe  of  lofs  by  capturey  &c. 
the  bond  fhoirld  be  void  :  and  that  here  there  was 
a  capture,  and  a  detention  for  one  month.     But 
upon   confideratien,    we  think  that  a  capture, 
within  this  condition,  does  not  mean  a  temporary 
capture^  but  it  muft  be  a  total  lojs:  now  here  it 
was  not  fuch  a  capture  as  to  occaiion  a  total  lofs. 
The  voyage  was  not  loft,  for  the  defendant  pur- 
fued  it  and  earned  his  freight.     Freight  depends 
upon  the  fafety  of  the  (hip  j  and  as  tkc  freight 
was  earned,  the  fhip  muft  have  arrived  fafe  at  the 
port  of  deftination.     In  whatever  way  we  deter- 
mine this  cafe,  there  muft  be  a  hardfhip  :  but  wc 
are  all   of  opinion,  that  the  verdi^  is  right,  and 
that  the  rule  for  a  new  trial  muft  be  difcharged. 
From  this  cafe  we  not  only  learn  what  (hall  be 
deemed  a  capture,  within   the  meaning  of  that 
word  in  a  bottomry  bond,  but  we  derive  from  it 
*  a  piece  of  very  effential  information,  namely,  that 
a  lender  on   bottomry,    or  at  refpondenexa,  is 
neither  intitled  to  the  benefit  of  falvage,  nor  liable 
to  contribute  in  cafe  of  a  general  average.     This 
was  expreftly  faid  by  Lord  M4;^^/^  in  delivering 
— •  •-•  the 
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the  judgment  of  the  court.  His  Lordfhip's  opi-. 
nion  is  confirmed  by  the  ftatute  of  the  1 9ch  of 
George  the  Second,  c.  37,  which  allows  the.  i^  Geo.  2. 
benefit  oif  falvage  to  lenders  upon  (hips  or  goods  c,  37.  f.  5. 
going  to  the  £^^  Indies  i  clearly  Ihcwing  that 
there  was  no  ifuch  thing  at  the  Common  Law> 
otherwife  there  was  no  occaiion  to  make  fuch  a 
proviifion.  .        . 

.  In  this  refpcft  our  law  differs  from  that  of  i^r<^»^tf,  Le  Guidon  . 
for  the.ordinances,  and  indeed  It  feems  always  to  c,  19.  Arc  5, 
have  been  the  cafe  in  that  country,  exprefsly  de-  *^^^*^*9- 
clare,  that  the  lenders  on  bottomry  (hall  be  fub-  *    ^^^'  ^  ^^ 
je£b  to  general  or  grofs  averages,  in  the  (ame 
manner  as  infurcrs  are  upon  policies  of  infurance  i 
for  that    as  thefe   contra6):s   depend    upon    the 
fame  principles^  they  are  fubjeft  to  the  fame  re- 
gulations. 

It  has  been  faid,  that  if  the  accident  happen 
by  the  default  of  the  borrower,  or  of  the  captain, 
the  lender  is  not  liable,  and  has  a  right  to  demand 
the  payment  of  the  bond.  If,  therefore,  the  (hip 
be  loft  by  a  wilful  deviation  from  the  tra£t  of  the 
voyage,  the  event  has  not  happened,  upon  which 
the  borrower  was  to  be  difcharged  ffom  his  obli- 
gation.    This  has  been  decidea  in  feveral  cafes. 

An  aftion  of  debt  was  brought,  upon  an  obli-  Wefternv. 
gation  for  performance  of  covenants  in  an  ihdcn-  WUdy. 
ture.  wherein  it  was  recited, ^that  fuch  a  (hip  was  '^^* 

in  the  (crvice  of  the  Eaft  India  Company ^  and  that 
it  was  to  obey  fuch  orders  asC^they  or  their  factor:s 
ihould  give  j  and  th^t  Ihc  >vas  deiigned  for  a  voy- 
age from  London  to  Banlam^  ,and  from  thence  to 
China  or  Formofa.  The  plaintiff  lent  500/.  upon 
the  hull  of  the  (hip,  and  the  jlefendant  covenant- 
ed to  pay,  if  the.  fliip  went*i^m  London  to  Ban- 
tam^ and  returned  from  thence  diredlv  to  Lond-cn 
SSot.:  if  from  London  to  Bantam^  and  from  thence 
to  China  or  Formojal  and  returned  to  London  with- 
in 24  months  6507.  If  (he  returned  not  within 
«4  nionths,  then  to  pay  5  /.  per  month  above 
'650/.   till  '^^  mojiths;  and  if  (he  retun^^ed  no^ 

I  i  2  .'within 
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n^thiit  36  months^  then  to  pay  yiol.  unlc(s  it 
can  be  proved  by  ffliiifyy  that  the  ffaip  retarnrd 
not/ but  was  loft  within  36  nnonths.  The  ihip, 
in  fa&^  went  from  London  to  Sanfam,  and  from 
ibence  t$  Sarat,  and  other  parts,  and  fo  returned 
to  Bantam  $  and  in  her  voyage  from  Bantam  to 
f.0nJony  was  loft  within  36  months :  upon  whidi 
the  prefent  a&ion  was  brought. 

The  court  inclined  to  be  of  opihionj  diat  this 
fliip  having  deviated  fronn  the  voyage  dcfcribed, 
in  going  to  Suraf^  the  plaintiff*  was  not  to  bear  the 
lofs,  and  was  confequently  entitled    to  recover. 
They,  however,  tooK  time  to   deliberate;    and 
after  confideration,  gave  judgment  for  the  plain- 
tiff: 
waiiams  y.        In  another  cafe  of  debt  upon  a  bottomry  bond, 
H^^rrRe-     ^^^  defendant  pleaded,   that  the  fhip  went  from 
porta  *i  26.'     London  to  Barbad^is  fine  deviatione^  and  afterwards 
Skin.  54.5!     ihe  returned  from  Barhadoes  towards  London^  and 
S.  C.  in  her  return  was  loft  in  voyagio  fnediSQ  i   the 

plaintiff  replied,  that  the  ihtp  in  her  return  went 
from  Barbadoes  to  Jammca  %  and  that  after  a  ftay 
there,  ihe  returned  from  jMMif^^owards  London^ 
and  was  loft,  and  fo  fliews  a  deviation.  The  de- 
fendant rrjoined,  that  flic  was  prefTcd  into  the 
king's  fervice,  and  fi>  was  compelled  to  go  to 
Jamaka,  which  is  the  deviation  pleaded  by  the 
plaintiff;  wtchoiK  this  that  fte  deviated  after  ihe 
was  prcflUL  The  plaintiff  dcmorred,  and  judg- 
meM  was  g^ven  for  tMt  >^intiff.  The  plea  of 
the  defendant  is  not  g6t3fd  j  for  he  pleads  that 
the  ihip  went  from  L^mkn  to  Barbadoes  without 
deviation,  and  diat  in  the  return  fhe  was  loft  in 
the  ^^age  aforefasd ;  bat  does  not  fhew  wi/ioaf 
deviation.  Now  the  condition  is  fo  in  exprcfs 
wonds^  and  he  ought  to  (hew  expreisly  that  he  has 
performed  the  words  of  the  condition. 
The  fam^rule  of  decilion  has  been  adopted  ta 
-    .  the  Courts  of  Equity. 

Caici*Abr.  The  plaintiff  entered  into  a  nenal  bond  t#  pay 
373.  2  Chan.  40  J*  per  month  for  50/.  .*  the  fiiip  was  to  go  from 
Laic?  130,  ,  HoUaai 
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Holland  to  the  Spanijb  {flands^and  to  return  t$  £ugr 
land:  but  if  me  perilhcd,  the  defendant  was  to 
lofe  his  50/.  The  Ihif  went  accordingly  tp  the 
Spanifi?  iflands^  took  in  Moors  at  Africu^  tht|) 
went  to  BarbadoeSy  and  periflied  at  fea.  Tbt 
plaintiff*^  being  fued  at  law  upon  the  bond,  came 
into  equity,  fuggefting  that  the  deviaivM  wm 
tbrQUgb  necejjity.  But  his  bill  was  difmifled^  ex- 
cept as  to  the  penalty. 

There  is  no  reftriflion  by  the  law  of  England 
as  to  the  per^ons^  to  whom  nioney  may  be  lent  on 
bottomry,  or  at  refpondentia.    In  a  former  part  C.  1.  p.  i^» 
of  this  work,  we  gave  the  hiftory  of  a  ftatute  in- 
troduccd  into  our  code  of  laws,  to  prevent  in* 
furances  from  being  made  on  the  ihips  or  goods 
of  Frenchmen,  during  the  then  exifting  war  with 
France.  The  fame  ftatute  alfo  prohibited  his  Ma-  21  Geo.  2. 
jetty's    fubjeds    from    lending  money  on  bot*  ^*  4* 
tomry  or  at  refpondentia  on  any  Ihips  or  goods 
belonging  to  France^  or  to  any  of  the  French  do-  Lex  Merc. 
mtaionsor  plantations,  or  the  ful>je£ls  tl^iereof:  R«<i- 4^«<1' 
and  in  cafe  they  fhould,  fuch  contrads  were  de-  *'      * 
clared  void  -,  and  the  parties  thereto,  or  the  agent 
or  broker  mterfering  therein,  were  to  forfeit  500 /• 
That  a£b  was  not  of  long  continuance,  on  ac- 
count of  the  peace,  which  almoft  immediately 
followed  it :  and  probably  for  the  reafon»»  whicn 
were  ursed  by  the  eminent  fpeakers  of  thoft 
days,  and  which  we  formerly  took  an  opportunity 
of  inferting,  thefe  reftraints  upon  this  ^)e€ies  of 
eootrait  were  neyex  again  revived  by  any  fuMc* 
quent  law. 

It  frequently  happened,  as  appears  by  tht 
preamble  to  the  ftatute,  that  the  borrowers  on 
oottoinryj  or  at  refpondentia,  became  bankrupts 
after  the  loan  of  the  money,  and  before  the  event 
happencdt  which  entitled  the  lender  to  repays 
ment :  by  which  means  the  debt  could  not  ht 
proved  under  the  commiflion,  and  the  leaders 
were  left  (oHfuch  redrefs  as  chey  CQuld  ob« 
taia   frc^m   the  bankrupt,  who  had  previo^Uly 
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given   up   every  thing  to    his  other  creditors. 

This  being  likely  to  prove  a  difcourageme&t  to 

-trade,  parliament  was  obliged  to  ipterpo/e;  and 

19  Geo,  t.     it  accordingly  enacted,  *'  That  the  obligee  in  any 

c.  32.  f.  a.     <«  bottonnry  or  refpondentia  bond,  made,  and  en- 

*^  tered  into  upon  a  good  and  valuable  conC- 
^*  deration,  hna  fide^  fliould  be  admitted  te 
<'  claim,  and  after  the  contingency  Jhould  have 
**  happened  J  to  prove  bis,  or  ber  debt  or  demands 
"  inre/peSl  of  Jtich  hond^  in  like  manner  as  if  the 
5*  contingency  bad  happened  before  the  time  if  the 
'*  ijjuing  of  the  comrntjjion  of  bankruptcy  againftfuch 
^*  obligor^  and  fhould  be  entitled  unto,  and 
**  fbould  have  and  receive  a  proportionable  part, 
**  (hare,  and  dividend  of  fuch  bankrupt's  cftatc, 
"  in  proportion  to  the  other  creditors  of  foch 
"  bankrupt,  in  like  manner  as  if  fuch  contin- 
*'  gency  had  happened  before  fuch  comtniflion 
*^  iffued :  and  that  all  and  every  perfon  or  pcr- 
•*  fons,  againft  whom  any  commiflion  of  bank- 
*'  ruptcy^  "(hould  be  awarded,  fbould  be  dif- 
*'  charged/of  and  from  the  debt  or  debts  owing 
*'  by  him,  her,  or  them,  on  every  fuch  bond  ais 
."  aforefaid,  and  ftiould  hs^ve  the  benefit  of  tbc 
!*  feveral  ftatutes  now  in  force  againft  bankrupts, 
**  in  like  manner,  to  all  intents  and  purpofes,  as 
"  if  fuch  contingency  had  happened,  and  the 
'^  money  due  in  refpeft  thereof  had  become 
"  payable,  bjcfore  the  time  of  the  iffuing  of  fuch 
^'  commiflion." 

••By  the  ftatute-book  it  appears,  that  the  maf- 
ters  and  manners  of  (hips,  havipg  taken  upon 
bottomry  greater  fums  of  money  than  the  value 
of  their  adventure,  had  been  accuftomed  wilfullj 
to  caft  away,  burn,  or  otherwife  deftroy  the  fliips 
•finder  their  charge,  to  the  great  lofs  of  the  mer- 
chants and  owners :    it  was  therefore  enaficd, 
i4  Cha.  a.     *'  That  if  any  captain,  matter,  mariner,  or  other 
c.  6.  f.  12.      "  officer  belonging  to  any  fhip,  (hould  wilfulijr 
'^'  caft  away,  burn,  or  otherwife  dcftroy  the  ftip 
V  unto  which  he  belonged,  or  procure  the  famfc 
■         1  "to 
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•  § 

**  to  be  done,  he  (hould  fuffer  death  as  a  felon/* 

The  duration  of  this  aft  having  been  linfiited  to 

three  years,  it  became  extin<5t:  but  the  neccQlty 

of  fucK  a  provifion  was  fo  great,  that  a  limilar  2zSc2^Chz. 

law  was  made  a  few  years  afterwards,  and  is  Itill  2.c.ii.f.i2. 

in  force. 

As  the  commerce  of  the  country  increafed  to  an 
amazing  degree,  fo  the  cuftom  of  lending  money, 
on  bottomry  became  alfo  very  prevalent:  and  as 
the  lenders' had   fubjefted  themfelves  to  great 
rifles,  they  began  to  thinlc  it  jneceffary  1,6  proteft 
their  property,  byinfuring  to  the  amount  of  the 
money  lent.    In  a  former  chapter,  much  was  faid  Vide  ante, 
of  the  mode  by  which,  irifurances  on  fuch  pro-c.  i. 
perey'were   to  be  effeftedj    and   we    then  faw  3  Burr.  15949 
from  the  cafe  of  Glover  "v.-  Blacky  that  it  was  ne- 
ccflary  to  infcrt  injthe  policy  that  the  intereft 
inliired  was  bottomry  or  refpondentia,  gnd  that 
fuch  was   the  law  and.  practice  of  merchants. 
From  this  cafe  too  it*  is  evident,  that  when  a 
perfon  has  infiu^d .a  .bottomry  or  refpondentia 
intereft,  and  he  recdvers.  upon  the  bond,  he  can- 
not alfo  recover  upon  the  policy:    becaufe  he 
has  not  fuftained  a  lofs  within  the  meaning  of 
his  contract;  and  to  fuffer  any  man  to  receive  a 
double  fatisfa<5tion,  would  be  contrary  to  the  firft 
principles  of  infurance  law.     As  it  is  merely  a 
contraft  of  indemnity,  a  man  Ihall  never  receive 
lefs ;   nor  can  he  be  entitled  to  recover  more 
than  the  amount  of  the  damage  he  has,  in  faftj, 
fudained. 


CHAPTER  THE  TWENTY-SECOND, 
Of  Infurances  upon  Lives. 

AN  Infurance  upon  Life  is  a  contrafb,  by  ,  PoftietW. 
which  the  underwriter  for  a  certain  fum.  Did.  of  T^ 
proportioned  to  the  age,  hcalth>  profeffion,  and  ?•  »s^» 
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other  circumftances  of  the  perron»  whofe  life  is 
the  obje^  of  infurance,  engages  that  that  perfba 

Vide  the  Ap-  ^^'^  ^^^  ^*^  within  the  time  limited  in  the  po- 
pendix,  licy :  Of  if  he  do,  that  he  will  pay  a  fum  of 
^0.  3.  money  to  him  in  whofe  favour  the  poliqr  was 

granted.    Thus  if  yt.  lend  100/.  to  B.  who  caa 
give  nothing  but  his  perfonal  fecarity  for  repay- 
zBlackft.      ment:  in  order  to  iccure  him,  in  cafe  of  his 
Com,  459-    death,  B.  applies  to  C.  an  inibrer,  to  infintf  his 
life  in  favour  of  J.  by  which  means,  if  B>  &e 
within  the  time  limited  in  the  policy^  ji.  wiU 
have  a  demand  upon  C  for  tlie  amount  of  his 
infurance. 
I  Pofilethw.       The  advantages  tefuldng  from  fudi  infurances 
^$0.  are  many  and  obvious:  and  moil  of  them  may 

be  reduced  under  the  folkiwing  clafles.  To 
^erfons  poflefled  of  places  or  employmoits  for 
life  I  to  mafters  of  fiimilies,  and  others,  whofe  in- 
come is  fubieft  to  be  determined,  or  leflened,  at 
their  refpeaive  deaths ;  who,  by  infuring  their 
liveS)  may  fecure  a  fum  of  money  for  the  ufe  of 
their  families.  To  married  peribns,  where  a 
jointurcj  penfion,  or  annuity,  depends  on  both  or 
either  of  their  lives,  by  infuring  the  life  of  the 
pcrfons  entitled  to  fuch  annuity,  penfion,  or  join* 
ture.  To  dependents  upon  any  other  pofon, 
during  whofe  life  they  are  entitled  to  a  faiary  or 
benefafbion,  and  whofe  life  being  infured,  will 
enable  fuch  dependents,  at  the  death  of  their  be* 
nefa<^or,  to  claim  from  the  infurers  a  fum  equal 
to  the  premium  paid.  To  perfons  wanting  to 
borrow  money,  who,  by  infuring  their  lives,  arc 
enabled  to  give  a  fecurity  for  the  money  bor- 
rowed. Thefe,  and  many  other  advantages, 
being  fo  obvious,  the  Bifhop  of  Ox/ori,  Sir 
nomas  /illcfty  and  fome  other  gentlemen,  were 
induced  to  apply  to  Queen  j^nej  to  obtain  her 
charter  for  incorporating  them  and  their  fuc* 
ccflbrs,  whereby  they  might  provide  for  their  fa- 
milies, in  an  eafy  and  beneficial  manner.  Ac- 
cordingly, in  the  year  1706,  her  Majefty  granted 

her 
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her  royal  charter,  incorporating  them  by  the 
name  of  ^'  The  Amicable  Society  for  a  perpe«- 
^'  tiial  AlTurance  Ofiice/'  giving  them  a  power 
to  purchafe  lands,  an  abilicy  to  fue  and  be  fued 
in  their  corporate  capacity,  and  a  common  leal 
for  the  more  eafy  and  expeditious  management  of 
the  aflfkirs  of  the  Company. 

The  benefits,  which   accrued  to  the  public 
from  this  ipecies  of  contra^,  were  found  to  be  fo 
extenfive,  that  another  office  was  eftabli(hed  by 
deed  enrolled  in  the  Court  of  King's  Bench  at 
Wefimifi^er^  for  the  infuraoce  of  lives  only.    The 
name  of  this  office  is  the  ^^ficUiy  fur  e^miahU  af-^ 
^^  Jwrances  en  lives  and  Jkrvivorfiips.*'     Befides 
this«   the   two  Companies   of    the.  Rtfyal  £x- 
change,  and  London  Aflurance,     obtained  his  Ma« 
jelty's  charter,  to  enable  them  alfo  to  make  in-* 
furances   on  lives.    The  charter  points  out  the 
advantages  of  fuch  inftitutionsi  for  it  dates  as 
the  ground,  on  which  fuch  a  permiflfion  is  to  be 
granted,  "That  it  has  been  found  by  experience  to 
'^  be  of  beneBt  and  advantage,  for  perfons  having 
"  offices,  employments,  cftates,  or  other  incomes, 
**  determinable  on  the  life  or  lives  of  thcmfelves 
"  or  others,  to  make  affbrances  on  the  life  or 
"  lives,  upon  which  fuch  offices,  employments, 
"  eftates,  or  incomes  are  determinable."  Private 
underwriters  alfo  may  enter  into  policies  of  this 
nature,  as  well  as  any  other,  provided  the  party, 
making  the  infurance,  chufes  to  truA  their  fingle 
fccuriry. 

The  antiquity  of  this  praftice  cannot  be  very 
cafily  afcertained  j  however  we  find 'traces  of  it  in 
fomc  very  old  authors.     In  the  French  book  en- 
titled Le  GuidoHj  we  find  it  mentioned,  as  a  con-  Le  Guidon, 
traft  perfcftly  well  known,  at  that  time,  in  other  ^-  ly'r^^^'-^' 
countries.     The  author  of  that  book,  however,  ^^^^^  ^   *-" 
tells  us  in  the  fame  pafiage,  that  it  was  a  fpecies 
of  contradt  wholly  forbidden  in  France,  as  being 
repugnant  to  good  morals,  and  as  opening  a  door 
to  a  variety  of  frauds  and  abufcs.     Such,  indeed,  ^  "^^"'  54- 
3  ^he 
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the  law  of  Frame  continues  at  this  day  :  and  in- 
furances  upon  lives  are  prohibited  in  other  coun- 
tries of  Europe  by  pofitivc  regulation.  The  fame 
French  author  has,  however,  gone  a  little  too  far 
in  aflerting,  that  the  other  countries,  in  which 
they  had  been  till  that  time  encouraged,  werealfo 
obliged  to  forbid  them.  This  had  not  certainly 
taken  place  at  that  time,  as  may  be  inferred  from 
the  66th  article  of  the  laws  of  fViJbuy:  and  in 
England  they  never  have  been  prohibited.  The 
learned  Roccus  alfo  takes  notice  of  them  as  legal 
eontra(5bs,  and  quotes  various  authors  in  fupport 
of  his  opinion. 

Thefe  infurances  being  thus  fanftioned  in  Eng* 
land  by  royal  authority,  and  the  funds  of  the  dif- 
ferent focietics  having  very  much  encrcafed,  and 
being  fixed  on  a  ftable  and  permanent  founda- 
tion, contrails   of  this  nature  became  fo  much 
a  mode  of  gambling  (for  people  took  the    li- 
berty of  infuring  any  one's  life,  without  hefi- 
tation,    whether   connefted  with   him,  or  not, 
and  the  infurers  feldom  afked  any  queftion  about 
the    reafons,   for  which   fuch    infurances    were 
made,)  that  it  at  lad  became  a  fubje&  of  parlia- 
mentary difcuffion.     The  refult  of  that  difcuffion 
was,  that  a  (tacute  paifed,  by  which  it  was  en- 
afted,  •*  That  no  infurancc  fhould  be  made  by 
^'  any  pcrfon  or  perfons,  bodies  politick  or  corpo- 
rate, on  the  life  or  lives  of  any  perfon  or  per- 
fons, or  on  any  other  event  or  events  whatfb- 
ever,  wherein  the  perfon  or  perfons,  for  whole 
ufe,  benefit,  or  on  whofe  account,  fuch  policies 
^'  (hould  be  made,  jbpuld  have  no  interefi^  or  by 
way  of  gaming  or  vfagering  j  and  tvefy  infurancc 
made,  contrary  to  the  true  intent  and  meaning 
*^  thereof,  fhould  be  null  and  void  to  all  intents 
''  and  purpofes."     And  in  order  more  eflSrduaUy 
to  guard  againfl  any  impofition  or  fraud,  and  to 
be  the  better  able  to  afcertain,  what  the  intcrcft 
of  the  perfon,  entitled  to  the  benefit  of  the  infu- 
rancc, rqally  was,  ic  was  further  cnaftcd,  by  the 
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fame  ftatute,  "  that  it  fhould  (lot  be  lawful  to 
^^  make  any  policy  or  policies  on  the  life  or  lives 
of  any  pcrfon  or  perfpns,  or  other  event  or 
cvcpts,  without  infcrtipg  iq  fuch  policy  or  por 
liciesy  the  perfon's  name  intereftcd  therein,  or 
^*  for  whofe  ufe,  benefit,  or  on  whofe  account, 
5^  fuch  policy  was  fo  made  or  underwrote.  And  Sea,  3. 
f^  that  in  all  cafes  where  the  infured  had  an  in- 
*'  tcreft  in  fuch  life  or  lives,  event  or  events,  no 
^*  greater  fum  fliQuld  be  recovered,  or  receiircd 
*^  from  the  infurer  or  infurers  than  the  amount 
^'  or  value  of  the  intereft  of  the  infured  in  fuch 
5^  life  or  lives,  or  other  event  or  events."  (a) 

The  remaining  obfervations  and  rules  upon 
this  fubjedt  are  very  few  and  fhort :  becaufe  thofe 
general  rules  and  maxims,  upofi  which  fo  much 
has  been  faid  with  regard  to  infurances  in  general, 
are  alfo  applicable  to  this  fpecies  of  them:  the 
fame  mode  of  conftrufbion  is  to  be  adopted } 
fraud  will  equally  affect  the  one  as  the  other ;  the 
fame  attention  muft  be  paid  to  a  rigid  compli- 
ance with  warranties  i  and  (he  fame  rules  of  pro*t 
ceeding  are  to  be  followed. 

With  rcfpeft  to  the  rifle,  which  the  underwriter  Vide  the  Ap- 
'  is  to  run,  this  is  ufually  inferted  in  the  policy ;  pepdix, 
and  he  undertakes  to  anfwer  for  all  thofe  accidents     ^*  ^* 
io  which  the  life  of  man  is  cxpofed,  unlefs  the 


faj  I  have  not,  as  yetj,  feen  any  judicial  exposition,  of  this  Cowper  737. 
^atute,  as  far  as  r dates  to  iofurances :  but  there  is  a  cafe  of 
RcebHck  v.  Hammerton,  in  which  a  policy  made,  in  order  to  de- 
cide upon  the  fcx  of  a  particular  perfon,  was  held  to  fall  with- 
in the  prohibition  of  the  flatutc.     In  another  cafe,  a  policy  MQiiJfon  v 
having  been  made,  on  the  evpit  of  the/c  being  an  open  trade  Cfjuj^j 
between  Gt£at  Britain  and  the  province  of  Maryland,  on  or  gittin^s  at 
iefore  the  6th  July  1778,  Lordi  Mansfield  iaid,  that  it  was  Qnii^^all.' 
clear  the  plaintiff  could  not  recover,     ift.  Is  this  an  intereft  j^i^j^  y^^^^ 
within  the  a£t?    It  wa6  made  to  prevent  gambling  policies,   j.^g* 
Every  man  in  the  kingdom  has  an  intereft  in  the  events  of  wax  * 

and  peace:  but  I  doubt  whether  that  be  an  inteied  within 
the  ad.  But  adly.  The  policy  is  void,  by  not  having  the 
n;;me  inferted  according  to  the  2d  fe^oa  •/ the  ftatute. 
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csftKj  que  vie  put  himfelf  to  deatb>  or  he  die  l^ 
the  hand  of  juftjcc.  Tfac  policy,  as  to  the  ril^ 
generally  runs  in  thefe  words :  ''  the  faid  infu- 
rers,  in  confidcration  of  the  fum  paid,  do  af- 
fure,  aiTume,  and  promife,  that  the  faid  Jn  JBL 
(hall,  by  the  permiQion  of  Almighty  God^  Ihrv 
'^  and  continue  in  this  natural  life,  for  and  dur- 
ing the  faid  term,  or  in  cafe  he  the  faid  A.  M. 
fhall,  during  the  faid  tinoc,  or  before  the  fuU 
end  and  expiration  thereof,  happea  to  die  by 
any  ways  or  means  wharfoever^  fuicide  or 
the  hands  of  juftice  excepted,  then*  6?r,  We 
fee,  that  this  contraA  exprcfsly  fi^y^,  the  death 
mud  happen  within  the  time  linuted,  otberwiie 
the  infurers  are  difcharged.  But  fuppofe  a  fli«r- 
tal  wound  is  received  during  the  exiftence  of  the 
policy,  and  the  perfon  languiihes  till  after  the 
term  limited  in  the  contraA,  what  fays  the  law  ? 
Vide  ante.  Agreeably  to  the  decillon  of  thi^  poinc>  in  cafes  of 
€.  2.  p.  34.     marine  iofurances,  not  only  the  caxiie  of  tbf  hC^ 

but  the  lofs  itfeir,  muft  a&ually  happen,  doriog 
the  time  named  in  the  policy,  otherwife  the  infu- 
rers are  not  rcfponfible.  This  very  caie  was  put 
by  Mr.  Juiiice  fKilles^  \n  his  argumenit,  when  de- 
livering the  opinion  of  the  court,  in  the  cafe  of 
Vide  ante,  Lockyer  v.  Offiey.  Suppofe,  faid  the  learned  judge* 
P'  ^^'  an  infurance  upon  a  man's  life  for  %  year,  and 

feme  (hort  time  before  the  expiration  of  the  tenn» 
he  recei  ve  a  mortal  wound,  of  wliich  he  dies  af- 
ter the  year,  the  infurer  would  not  be  liable. 

But  when  an  infurance  is  made  upon  a  man*s 
life,  who  goes  to  fea,  and  the  Ihip  in  which  he 
failed  was  never  afterwards  heard  of,  the  queftion, 
whether  he  did  or  did  not  die  within  the  term  ia- 
fured,  is  a  faft  for  the  jury  to  afcertain  from  the 
circumftances,  which  fhall  be  produced  in  evi- 
dence, 
Pattcrron  v.        Thus  in  an  aftion  on  a  policy  of  infurance  on 
Siu^nps  at      ^^^  '^^^  ^^  ^*  Macleafie,  Efq;  from  the  30th  of 
*  Guildhall,      jfanuary  1772,  to  the  30th  af  January  1778,  itap- 
Hi).  Vac.       pcarcd  in  evidence,  that  about  the  aSthofiVi- 
•  '780.  vember 
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vmber  1777,  MatUane  failed  from  the  Cafe  of 
Cood  Hope  \tk  the  Swatloio  (loop  of  war^  which 
ihip,  not  being  aftefDirai-ds  heard  of,  was  fuppofcd 
te  hxft.  been  loft  in  a  ftorm,  off  the  Wcftern 
lilands.  The  queftion  was,  whether  Macleane 
died  before  the  30th  of  January  1^78.  In  order 
to  eftablilh  the  aftinnaeive  of  that  aueftion^  the 
plaintiff"  called  witnefles  to  prove  the  /hip's  de- 
JMmirt  from  the  Cape  with  Ma^Uane  \  and  federal 
tmptaifts  fWott^  that  they  failed  the  fame  day ;  that 
the  Swaiiow  muft  have  been  as  forward  in  her 
tourfe  as  they  were  on  th^  13  th  or  14th  of  7^- 
nuMty^  the  period  of  a  mod  violent  ftorm^  in  which 
fhe  probably  was  loft.  That  the  Stvallow  was 
much  fmaller  than  their  veflfcis,  which,  widi  diffi- 
culty, weathered  the  ftorm. 

Lord  Mansfifld  left  it  to  the  jury,  whether, 
under  all  the  circumftances,  they  thought  the 
evidence  fufficient  to  convince  them,  that  Mac-- 
leane  died  before  the  time  limited  in  the  policy ; 
adding,  that  if  they  thought  it  fo  doubtful  as 
not  to  be  able  to  form  an  opinion,  the  defen- 
dant ought  to  have  their  verdiS.  The  jury 
found  for  the  plaintiff. 

Thcfe  infuranccs,  when  a  lofs  happens  upon  ^^^  Merc. 
'  them,  muft  be  paid  according  to  the  tenor  of  Red.  4th 
the  agreement,  in  the  full  fum  infured  ;  as  this  edit,  p.  294, 
fort  of  policy,  from  the  nature  of  it,  being  on 
the  life  or  death  of  man,  does  not  admit  of  the 
diftinftion  between  total  and  partial  lofles. 

We  have  feen  that  private  perfons,  as  well  as 
the  publick  companies^  may  be  underwriters 
upon  policies  on  lives ;  and  as  they  frequently 
became  bankrupts  after  the  policy  was  under- 
written, but  before  a  lofs  happened,  it  became 
a  queftion,  whether  the  perfons  intereftcd  in 
fuch  infucances  could  claim  the  money,  and 
prove  the  debt,  under  the  cofnmiilion,  as  if  the 
lofs  had  happened  before  it  iflued.  In  fhe  chap-  Vide  ch. 
ter  immediately  preceding  this,  and  in  one  prior  »"•  ^^^ 
1%  that,  we  rook  occafioft  to  obferve,  that  in  or-  ^*P*  *^ 

der 
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19  Geo.  2. 
ch.  37*  f.  2. 


dcr  to  remedy  an  inconvenience  of  this  nanire 
with  refpedt  to  marine  infurances  and  bottomry 
bonds^  ^  ilatute  had  pafled,  allowing  creditorsjei* 
ther  on  ftichpolicies^or  bottomry  and  refpondcntia 
bonds,  to  prove  their  debts  under  the  commiA 
fy)tr,  as  if  the  lofs  or  contingency  had  happened 
prior  to  that  event.     But  as  the  words  of  the 
preamble  to  that  fe£tion  of  the  ftatute  were  fpe- 
cial,  referring  only  to  infurances  on  Jhips  and 
goods,  or  contrads  of  bottomry,  it  was  doubt- 
ful whether  it  extended  to  infurances  on  lives, 
although  the  words  of  the  enaSing  part  were 
very  general,  namely,  "  the  aiTured  in  a$if  po- 
**  licy  of  ajfurancey    6fr.**     In   fupporc   of  diis 
doubt  it  was  urged>  that  great  inconveniences 
would  follow  from  extending  the  ftatute  to  thefe 
'policies,  becaufe  the  rifk  may  remain  unfettled 
for  a  long  and  indefinite  number  of  years.     The 
court,  however,  held,  that  the  general  words  of 
the  enafting   part  were   not  reftrained  by  the 
preamble. 

This  dodrine  was  laid  down  in  an  a&ion  on  a 
policy  of  infurancc  on  the  life  of  J.  H»  Boydy 
lately  gone  to  the  Eajl  Indies,  on  the  event  of 
his  dying  between  the  5th  of  y^rij  1780,  and 

^d'^di  ^^^'  ^^^  5^^  ^^  ^^^^^  ^^^^'     ^^^  defeniiant  pleaded ; 

160  ^  ^^*  bankruptcy  generally;  and  that  the  caufc 
of  a£tion  accrued  before  the  bankruptcy :  adiy. 
That  the  policy  was  made  prior  to  the  time  of  bis 
becoming  a  bankrupt,  then  the  trading,  petition- 
ing  creditor's  debt,  commiflion,  proceedings, 
and  certificate  were  fpecially  fet  out,  and  that 
he  was  thereby  difcharged  from  the  faid  policy, 
and  all  debts  due  at  the  time  of  the  bankruptcy, 
without  faying,  that  the  caufe  of  a£tion  accrued 
before  the  bankruptcy.  To  this  laft  plea,  there 
was  a  general  demurrer. 

Lord  Mansfield. — The  only  queftion  Js,  whe- 
ther the  enaffing  words  of  this  ftatute^  which  arc 
general,  (hall  be  reftrained  by  the  preamble,  which 
is  particular^    I  Aink  they  Ihould  not  be  rc- 

ftraincd. 


Cox  v. 
Liotard. 
B.  R.  Hil. 
S4  Geo.  3 
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ftraincd.  The  cnafting  claufe  comprehends'"  all 
infurances^  and  confequently  infurances  upon 
lives.  This  is  cxaftly  the  cafe  of  PBttiJm  r; 
Banks  (a)  ;  for  there  the  preamble  was  particu-- 
lar^  but  the  enadling  claufe  was  general. 

Mr.  Juftice  Willes  and  Mr.  Juftice  AJhhurft 
concurred. 

Mr.  Juftice  Buller.^^ln  the  cafe  of  Mace  v.  Ca- 
dellj  it  was  held,  that  the  enafting  words  of  the 

ftatute  of  21ft  of  7^»  ^*  c*  '9*  ^^''c  not  rc- 
ftrained  by  the  preamble  f^^.  The  inconvc- 
niences^  that  have  been  urged^  are  not  fo  great 
as  are  apprehended ;  for  the  creditors  need  noc 
be  delayed  in  their  dividend.  When  a  creditor 
has,  an  infurance  of  this  kind^  he  has  nothing  to 
do  but  to  lay  it  before  the  commiffioners,  who 
will  make  a  calculation,  and  lay  afide  as  much 
as  will  give  him  a  dividend  equal  to  that  of  the 
other  creditors.  There  muft  be  judgment  for 
the  defendant. 


(ii)  The  qoeftion  in  Paitifon  v.  Banks  {CotJifper  Rep.  540) 
arofe  upon  the  7  Geo.  i.  ch.  31.  which  allowed  perfons,  who 
bad  given  credit  on  bills^  bonds,  notes  and  other  fecarities, 
payable  at  a  future  day,  and  which  were  not  payable  at  the 
bankruptcy  of  (he  debtor,  to  prove  them  under  the  commif- 
iion.  The  preamble  to  the  ftatute  fpeaJcs  of  fecorities  only 
for  the  fale  of  goods  and  merchandizes  ;  but  as  the  enafUng 
words  were  general,  the  court  held,  that  they  extended  to  a 
bond  for  the  payment  of  an  annuity  for  a  term  of  years.  - 

(h)  The  ftatute  of  y^im// ena£ls.  **  that  if  any  peHbn»  at 
**  fuch  time  as  he  (hall  become  bankrupt,  fhall,  hy  the  ccn^ 
**  /ent  of  the  true  oKwner^  13 c.  hi^ve  in  his  pofleffion,  &c.  any 
'*  goods,  &c.  whereof  he  ftiall  be  reputed  oHuneTf  the  com- 
''  miilioners  Ihallhave  power  to  fell  the  fame  in  like  manner 
"  as  any  orJber  parts  of  the  bankrupt's  eftate.'*  The  pre- 
amble fays^  "  whereas  it  often  happens  that  many  perfons 
"  before  they  become  bankrupts,  do  eoMvey  their  goods  to 
"  other  men,  upon  good  confideration,  and  yet  retain  the 
"  pofteftion,  and  arc  reputed  owners  thereof,  SccJ*  The 
court  in  Mace'V,  Cadell  (Cowp.  232)  held,  that  the  ftatute 
extended  to  the  goods  of  a  third  perfon,  which  he  allowed 
the  bankrupt  to  keep  pofTeilion  of,  as  well  as  to  thofe  which 
prig'inally  belonged  to  the  bankrupt,  although  the  preamble 
fpeaks  only  of  the  bankrupt's*  &r/f/>«/ property. 

It 
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It  faettme  a  doubt  in  the  reign  of  King  ff^-- 
Uam^  when  t  poKcj  on  a  life  was  to  run  from 
the  day  of  the  date  chcreofj  dil  that  day  tweive* 
months  aiid  the  pcribn  died  on  the  day  named, 
whether  the  infurer  was  liable.     The  court  held 

Sir  Robert      ^^*^  ^^  ^^'      '^'^  ^^  '^^^^   ^^"  *     ^  policy  of 

Howard's  infurancc  was  made  to  infure  the  life  of  Sir  £0^ 
Cafe.  ierl  Howard  for  one  year,  from  the  day  of  the 

z  Salkeld.     J j^j ^  thereof;  the  policy  was  dated  on  the  3d  day 

X  Ld.  Ray.^^^^^^*^  *^97*  Sir  i2b^^  died  on  the  3d 
Hjond  480.  '  of  September  1698,  about  one  o'clock  ia  the 
S.  C.  morning.     Lord  Holt  held,  that  from  the  day 

of  the  date  excludes  the  day,  but  from  the  dare 
includes  it  (a) ;  fo  that  the  day  of  the  date 
muft  be  excluded  here,  and  the  underwriter  is 
liable. 

Although  from  a  perufal  of  the  note  below,  it 
will  appear  that  no  ciifficulty  could  occur  on  (uch 
a  point  at  the  preient  day ;  yec  it  is  ufual^  in 
order  to  prevent  dtlpoteSs  to  inferc  in  the  mo- 
Vide  the  Ap-  dern  policies  "  thefofjt  anilafi  iajt  ineluded/* 
pcndix.  No.      Policies  on  lives  are  equally  vitiated  by  fraud 
^'  or  faUhood,  as  thofe  on  marine  infurances ;  be- 

caufe  they  are  equally  contrads  of  good  faiths  in 
which  the  underwriter^  from  necefl!ity»  muft  re- 
ly upon  the  integrity  of  the  infurcd.iorthe  fiate- 

y.  ante  p.     mcAt  of  circuowances.     Indeed,   the  cafe  of 

245- 


(a)  In  the  law  bodkt,  Mt  periups  mudl  to  dte  honour  of 
the  profeflion,  this  dilltii>6lkm  taken  by  ny  Loni  Udt^  was 
at  one  time  held  to  be  law,  at  othcfs  not;  femetifliets  tlMJe 
cKpreflions  were  held  to  mean  the  fioae  tiling;  aeodttn  to 
be  quite  difierent.  In  the  year  1777>  howerer,  tUt  glaring 
abfordity  was  entii«ly  doneawaj;  aad  the  Court  ofJCng't 
Bench  onantnoafly  held*  after  m^h  deltbcratioit,  thst  t&ey 
mean  the  fame  thing ;  that  they  (hall  either  be  exdofive  or 
indttfive,  according  to  the  context  and  fnbjeft  matter,  and 
ihall  be  fo  conftrncd  as  meft  eaeduidly  10  fnpport  the  deeds 
of  the  parties*  and  not  to  delboy  them.  See  Lord  Ah«r- 
fitld*^  very  elaborate  argument  npon  this  occafion*  in  which 
all  the  cafes  are  fnlly  Hated  and  confidcred.  P»^  v.  the 
Duke  qi  Letdt.    C^wfir*%  Reports  7 1 4, 

Wittin^bam 
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H^ittingbam  v.  ^hornborougb^  which  wc  took  oc- 
cafion  to  cite  in  fupporc  of  the  doftrinc  laid 
down  in  the  chapter  upon  Fraud  in  Marine  In- 
furancesi  was  a  policy  upon  a  life  infurance.— 
In  another  cafe,  the  principles  of  fraud  were 
coniidered  as  far  as  it  affe<5bs  this  contra^. 

It  was  an  aflion  on  a  policy  of  infurance  for  Stackpole  v. 
150/.    at  four  guineas  per  cent,   in  cafe  Drury  Simon, 
"Sheppey  (hould  die  at  any  time  between  the  ift  of  Sittings  at 
jipril  I777>    and  the   ift  of  April  17^78,    both  git'^vL 
days  included',  and  during  the  life  irni^ofjohn  1779. 
Sbeppeyy  the  father  of  Drury:    but  in  cafe  the 
laid  John  (liould  die  before  the  faid  Drury ^  the 
policy  to  be  void ;  the  queftion  was,  as  to  the 
rcprefcntation  of  the  life  at  the  time  of  the  infu- 
rance.    The  intereft  in  the  infurance  was  900/, 
due  from  Drury  Sheppey  to  the  plaintiff*.     It  was 
admitted,  that  the  life  expired  within  the  time 
limited  in  the   policy.      Drury  Sheppey   had   a 
place  in  the  Cuftom-houfe  of  Ireland,  and  was 
in  bad  circumftances.     He  went  to  the  Soufh  of 
France  for  the  benefit  of  his  health,  or  to  avoid 
his  creditors,  and  there  died.     The  broker,  who 
cffcfted  th^  policy,   told  tlj.e  underwriters  that 
the  gentleman,  for  whom  he  afted,  would  not 
warrant,  but  from  the  account  he  (the  broker) 
had  received,  he  Relieved  if  to  be  a  good  life. 

Lord  Mansfield. — As  to  the  intereft,  this  po- 
licy may  be  conGdered  as  a  collateral  fecurity  for 
the  debt  due  to,  the  plaintiff.  Where  there  is 
no  warranty,  the  underwriter  runs  the  rilk  of  its 
being  a  good  life  or  not.  If  there  be  a  conceal- 
ment of  the  knowledge  of  the  ftate  of  the  life, 
it  is  a  fraud.  It  is  a  rule  that  every  fubfcquent 
underwriter  gives  credit  to  the  rcprefcntation 
made  to  the  firftj  and  it  is  allowed  that  any 
fubfequcnt  underwriter  may  give  in  evidence  a 
mifreprefentation  to  the  firft.  1  he  broker  here 
does  not  pretend  to  any  knowledge  of  his  own, 
but  fpeaks  from  information.  There  is  no  fraud 
in  him.    There  was  a  verdift  for  the  plaintiff. 

K  k  Even 
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Even  where  there  is  an  exprefs  warranty,  that 
the  perfon  is  in  good  health,  it  is  fufficient  that 
he  IS  in  a  reafonablc,  good  ftate  of  health  -,  for  it 
never  can  mean,  that  the  ceflui  que  vie  is  pcr- 
feftly  free  from  the  feeds  of  diforder.  Nay, 
even  if  the  perfon,  whofe  life  was  infured,  la- 
boured under  a  particular  infirmity,  if  it  can  be 
proved  by  medical :  men,  that  it  did  not  at  all, 
in  their  judgment,  contribute  to  his  death,  the 
warranty  of  health  has  been  fully  complied  with; 
and  the  infurer  is  liable. 
Rofs  V.  Thus  in  an  adrion  on  a  policy  made  on  the 

Bradfliaw.  life  of  Sir  James  Rofs  for  one  year  from  Offoier 
I  Blackft,  lyjjg  to  OBober  1760,  warranted  in  good  bealib 
Rep.  312-      ^^  ^2>^  ^;^^  ^y  making  the  policy  i    the  fadt  was, 

that  Sir  James  had  received  a  wound  at  the  bat- 
tle of  La  Feldt  m  the  year  1747,  in  his  loins, 
which  had  occafioned  a  partial  relaxation  or  pal- 
fy,  {6  that  he  could  not  retain  his  urine  otftecesj 
and  which  was  not  mentioned  to  the  infurer. 
Sir  James  died  of  a  malignant  fever  within  the 
time  of  the  infurance.  All  the  phyGcians  and 
furgeons,  who  were  examined  for  the  plaintiff, 
fwore,  that  the  wound  had  no  fort  of  connexion 
with  the  fever  j  and  that  the  want  of  retention 
was  not  a  diforder,  which  fhortened  life,  but  he 
might,  notwithftanding  that,  have  lived  to  the 
common  age  of  man :  and  the  furgeons,  who 
opened  him,  faid,  that  his  inteftines  were  all 
found.  There  was  one  phyficien  examined  for 
the  defendant,  who  faid,  the  want  of  retention 
was  paralytick ;  but  being  afked  to  explain,  he 
faid,  it  was  only  a  local  palfy,  arifing  from  the 
wound,  but  did  not  affeft  life:  but  on  the 
whole  he  did  not  look  upon  him  as  a  good 
life. 

Lord  Mansfield. — The  queftion  of  fraud  can- 
not exift  in  this  cafe.  When  a  man  makes  in- 
furance upon  a  life  generally,  without  any  reprc- 
ferttation  of  the  ftate  of  the  life  infured,  the  infurers 
take  all  the  rifk,  unlcfs  there  was  fomc  fraud  in  the 

perlbn 
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pcrfon  infuring,  cither  by  his  fuppre/Ilng  fome 
circumftanccs,  which  he  knew>  or  by  alledging 
what  was  falfc.  But  if  the  perfon  infuring 
knew  no  more  than  the  infurer,  the  latter  takes 
the  rifle.  In  this  cafe  there  is  a  warranty,  and 
wherever  that  is  the  cafe,  it  muft  at  all  events 
be  proved,  that  the  party  was  a  good  life,  which 
makes  the  queftion  on  a  warranty  much  larger 
than  that  on  fraud.  Here  it  is  proved  that  there 
was  no  reprefentation  at  all,  as  to  the  ftate  of 
life,  nor  any  queftion- aflced  about  it:  nor  was 
it  ncceflary.  Where  an  infurance  is  upon  a  re- 
prefentation, every  material  circumftance  ihould 
be  mentioned,  fuch  as  age,  way  of  life,  &c. 
But  where  there  is  a  warranty,  then  nothing 
need  be  told  ;  but  it  muft  in  general  be  proved, 
if  litigated,  that  the  life  was,  in  faH,  a  good  one, 
and  Jo  it  may  he,  though  he  have  a  f  articular  in- 
Jirmity.  The  only  queftion  is,  whether  he  was 
in  a  reajonable,  good  ftate  of  health,  and  Juch  a 
life  as  ought  to  he  injured  on  common  terms.  The 
jury,  upon  this  direftion,  without  going  out  of 
court,  found  a  verdifl:  for  the  plaintiff. 

In  a  fubfequent  cafe,  the  fame  rule  of  dcci-  Willis  y. 
fion  was  recommended  and  enforced.     It  was  an  Poole. 
aftion  on  a  policy  on  the  life  of  Sir  Simion  Stu-  ^I'^fj?'  tf 
art,  Bart,  from  the  iQ:  of  yfpril  1779  to  the  ift  Eaftefvai:. 
of  /fpril  1780,  and  during  the  life  of  Eliza  Edg-  i-go. 
ley  .  Ewer.      This  policy  contained  a  warranty 
that  Sir  Simeon  was  about  57  years  of  age,  and  in 
good  health  on  the  nth  of  May   1779,  and  that 
Mrs.  Ewer  was  about  78  years  of  age.     The 
defendant  at  the  trial  admitted,  that  Sir  Stmeon 
and  Mrs.  Ewer  were  of  the  refpeftive  ages  men- 
tioned ih  the  warranty  J  that  he  died  before  the 
tft  of  April    1780,    and  that  ftie  was   living. 
Two  queftions  were  intended  to  have  been  made; 
ift,  As  to  the  plaintiff's  intereft:  ad.  On  the 
warranty  of  health.     The  former  was  difpofed 
of,  by  the  plaintiff  having  proved  a  judgment 
debt.     As  U>  the  latter,  it  appeared  in  evidence, 
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that,  although  Sir  Simeon  was  troubled  with 
fpafms  and  cramps  from  violent  fits  of  the  gout, 
he  was  in  as  good  health,  when  the  policy  was 
underwritten,  as  he  had  been  for  a  long  time  be- 
fore. It  was  alfo  proved  by  the  broker,  who 
effefted  the  policy,  that  the  underwriters  were 
told,  that  Sir  Simeon  was  fubjcd  to  the  gout. 
Dr.  Heberden  and  other  gentlemen  of  the  faculty 
were  examined,  who  proved  that  fpafms  ahd 
convulflons  were  fymptoms  incident  to  the 
gout. 

Lord  Mansfield.  The  imperfeftion  of  lan- 
guage is  fuch,  that  we  have  not  v/ords  for  every 
different  idea  ;  and  the  real  intention  of  parties 
mufl  be  found  out  by  the  fubjefb  matter.  By 
the  prefent  policy,  the  life  is  warranted,  to  fbroe 
of  the  underwriters  in  healthy  to  others  in  gccd 
health  j  and  yet  there  was  no  difference  intended 
in  point  of  fa6k.  Such  a  warranty  can  never  mecn 
that  a  man  has  not  the  feeds  of  a  dif order.  We  are 
all  born  with  the  feeds  of  mortality  in  us.  A 
man,  fubjeft  to  the  gout,  is  a  life  capable  of  be- 
ing infured,  if  he  has  no  licknefs  at  the  time  to 
make  it  an  unequal  contraft.  There  was  a  ver- 
dlA  for  the  plain tiff'^ 
Viit  ante.  In  a  former  chapter  we  faw,  that  when  the  rifle 

ca..  19.  jj  entire,  and  it  is  once  begun,  there  (hall  be  no 

apportionment  or  return  of  premium,  though  it 
Ihould  ceafe  the  very  next  day  after  it  commenced. 
The  fame  rule  is  applicable  in  every  refpcft  to 
the  premium  upon  life  infurances  5  for  the  con- 
traft  is  entire,  and  if  the  perfon  whofc  life  is  in- 
fured, (liould  put  an  end  co  it  the  next  day,  after 
the  rifk  commences,  thoijgh  the  underwriter  is 
difcharged,  there  would  be  no  return  of  premi- 
um. This  has  never  been  decided  in  any  judi- 
cial determination  exprefly  on  the  point :  but  ic 
has  frequently  been  declared  to  be  the  law  upon 
the  fubjeft  by  the  learned  judges  in  thecourie  of 
argument,  when  return  of  premium  on  marine 
infurances  was  ibe  point  under  difcuQIon.     This 
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was  particularly  done  in  the  cafe  of  Tyrh,  v.  Cowper,669. 
Fletcher^  by  Lord  Mansfield^  when  delivering  the 
judgment  of  the  court.  "  There  has  been  an 
inftance  put,"  faid  his  Lordfhip,  "  of  a  po- 
licy where  the  meafurc  is  by  time,  which  feems 
to  me  to  be  very  ftrong  and  appofite  to  the 
prefcnt  cafe  ;  and  that  is,  an  infurance  upon  a 
*'  man's  life  for  twelve  months.  There  can  be 
"  no  doubt  but  the  rifk  thcr?  is  conftitutcdbyi 
^  the  meafureof  time,  ^nd  depends  entirely  upon 
"  it :  for  the  underwriter  wotild  demand  double 
'^  the  prcmiuni  for  two  years,  that  he  would 
'*  take  to  infure  the  fame  life. for  one  year  only. 
**  In  fuch  policies,  there  is  a  general  exception 
^  againft  fuicide.  If  the  perfon  puts  an  end  to 
*"'  his  own  life  the  next  day,  or  a  month  a^ter, 
*^  or  at  any  other  period  within  the  twelve* 
*'  months,  there  never  was  an  idea  in  any  man's 
^  breaft,  that  part  of  the  premium  Ibould  be 
**  returned." 

Afterwards  in  the  cafe  of  Bermon  v.  »^ood^  Douglas. 
bridge.  Lord  Mansfield  Izid  down  the  fame  doc-  '^ 
trine.  *'  In  an  infuraiTde  upon  ,a  life,  with  the 
"  common  exception  of  fuicide,  and  the  hands 
"  of  juftice,  if  the  party  is  executed,  or  com- 
'*  mit  fuicide,  in  twenty- four  hours,  there  fhall 
^*  be  no  return."  » 

From  thefe  opinions  which  have  been  frequent- 
ly repeated  in  other  cafes,  the  law  upon  the  fub- 
jc6k  of  return  of  premium,  as  applicable  to  life 
infurances,  feems  perfcdlly  afcertained ;  becaufc 
except  in  the  cafe  of  fuicide  or  a  publick  execu^ 
pen,  the  qiicilion  can  never  arif?. 
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CHAPTER   THE    TWENTY-THIRD, 


Of  Infurance  agaioft  Fire. 

AN  infurance  of  this  fort  is  a  contrad,  by 
which  the  infurer,  in  conGderation  of  the 
premium,  which  he  receives,  undertakes  to  'in- 
demnify the  infured,  againft  all  lofTes,  which  he 
*may  fullain  in  his  houfe,  or  goods,  by  means  of 
fire,  within  the  time  limited  in  the  policy.  To 
enter  upona  detail  of  the  various  advantages,  which 
mankind  have  derived  from  this  fpecics  of  con- 
tract, would  be  a  waftc  of  time ;  becaufe  they 
are  obvious  to  every  underftanding.  As  little 
does  it  fall  within  the  compafs  of  my  plan,  to 
enumerate  the  various  offices  that  have  been  in- 
ftituted  for  the  purpofe  of  infuring  property  a- 
gainft  fire ;  or  the  rules  and  regulations,  by 
which  they  are  feverally  governed.  Some  of 
them  have  been  inftituted  by  royal  charter ;  others 
by  deed  in  rolled  »  and  others  give  fecurity  upon 
land  for  the  payment  of  loffes.  The  rules, 
by  which  thcfe  focieties  arc  governed, 
are  eftabliflicd  by  their  own  managers,  and 
a  copy  given  to  every  pcrfbn  at  the  time  he  I 
infures  j  fo  that,  by  his  acquiefcence,  he  fub- 
mits  to  their  proposals,  and  is  fully  apprized  of 
thofe  rules,  upon  the  compliance  or  non-compli- 
an:e  with  which,  he  will,  or  will  not  be  entitled 
to  an  h.demnity* 

The  conftruftion  to  be  put  upon  thofe  rcgiila- 
lions,  has  but  feldom  become  the  fubjeft  of  judi- 
cial enquiry ;  two  inftances  only  having  occuned 
in  our  refearches  upon  this  occafion.  In  thepro- 
pofals  of  the  London  AiTurance  Company,  and 
fome  of  the  other  offices,  there  is  a  claufe  by 
which  it  is  provided,  that  they  do  not  hold  them- 
fclves  liable  for  any  lofs  or  damage  by  fire,  hap- 
pening 
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pcning  by  any  invafion,  foreign  enemy,  or  any 
military  or  ufurpid power  whatfoever.  It  became 
a  qucftion,  what  fpecies  of  infurreftion  (hould  be 
deemed  a  military  or  ufurpcd  power  within  the 
meaning  of  this  provifo.  It  was  held  by  the 
court  of  Common  Pleas,  againft  the  opinion  of 
Mr.  Juftice  Gould^  that  it  could  only  mean  to  ex^ 
tend  to  houfes  fet  on  Bre  by  means  of  an  in  vadon 
from  abroad,  or  of  an  internal  rebellion^  when 
armies  are  employed  to  fupport  it. 

The  cafe  in  which  this  queftion  arofe,  was  an  Drinkwater 
aftion  of  covenant  againft  the  defendants  upon  a  v.dieCorpo- 
Policy  of  Infurance  of  a  malting  office  of  the  ^^^^  ^^^« 
platntiars  at  Norwich  from  fire,  in  which  policy  J^^^^e" 
there  was  a  provifo  that  the  corporation  fhould  2Wilfcii363. 
not  be  liable  in  cafe  the  fame  (hould  be  burnt  by 
any  invafion  by  foreign  enemies,  or  any  military 
or  ufurped  power  whatfoever,  and  that  the  defend* 
ants  had  not  kept  their  covenants,  to  the  plain*  • 
tiff's  damage.     The  defendants  plead  firfl:  the 
general  iflue,  that  they  have  not  broke  their  co- 
venants>  and  thereupon   ilTue  is  joined,     cdly. 
They  plead,  that  it  was  burnt  by  an  ufurped  power  j 
the  plaintiff  replies,  that  it  was  not  burnt  by  an 
ufurped  power ^  and  thereupon  iffue  is  alfo  joined. 
This  caufe  was  tried  at  Norwich  affizes ;  a  ver- 
di&  was  given  for  the  plaintiff,  and  469/.  d.ama* 
ges,  fubje£k  to  the  opinion  of  the  court,  upon 
the  following  cafe,  viz.     That  upon  Saturday y- 
the  27th  of  November y   a  mob  arofe  at  fforwicb 
upon  account  of  the  high  price  of  provif^ons,  ^and 
fpoiled  and  deftroyed  divers  quantities  of  fiour ; 
thereupon  the  proclamation  was  read,  and  the 
mob  difperfed  for  that  time.    Afterwards  ano- 
ther mob  arofe,  and  burnt  down  the  making  of* 
fice  in  the  policy  mentioned.     The  queftion  is, 
whether  the  plaintiff  is  entitled  to  recovc;:  in  this 
aftion.     This  cafe  was  twice  argued  at  the  bar, 
and  the  court  took   time   to  deliberate  \    after 
which,  as  the  judges  differed  in  opinion,  they 
delivered  their  opinions/m^/iiv. 

K  H  +  Mr. 
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Mr.  Jiiftice  Gould  was  of  opinion,  that  the 
malting  office  being  burnt  by  the  mob,  who  rafc 
to  reduce  the  price  of  proirifions,  the  fame  was 
burnt  by  an  ujtirped  foivery  within  the  true  in- 
tent and  meaning  of  the  provifo  in  the  policy: 
to  fhew  that  it  was  an  ufurpcd  power  for  any  per- 
fons  to  aflTernble  themfelves,  to  alter  the  laws,  to 
fet  a  price  upon  viftuals  ;  &c.  he  cited  Pcpbfim 
T22,  where  it  is  agreed  by  the  jufticcs  that  to  at- 
tempt fuch  a  thing  by  force  is  felony,  if  nottrca- 
fon  ;  and  therefore  judgment  ought  to  be  for 
the  defendant. 

Mr.  Juftice  Batburft.  The  words  "  ufurped 
*f  fowery^  in  the  provifo,  according  to  the  true 
irnport  tliereof,  arid  the  meaning  of  the  parties, 
can  only  mean  an  invafion  of  the  kingdom  by  fo- 
reign enemies  to  give  laws  and  ufupp  the  govern- 
ment thereof,  or  an  internal  armed  force  in  rc- 
•bellion,  affiiming  the  power  of  government  by 
making  la\vs,  and  punifhing,  for  not  obeying 
thofe  Taws.  The  plea  alleges  that  the  malting 
office  was  burnt  by  an  ufurped  power  unlawfully 
exercifed,  but  does  not  charge  that  ufurped  power 
as  a  rebellion,  that  a  mob  rofe  at  Norwich  on  ac- 
count of  the  price  of  victuals,  and  as  foonasthe 
proclamation  was  read,  they  difperfed  ;  therefore, 
judgment  ought  to  be  for  the  plaintiff. 

Mr.  Juftice  Clive.  The  words  muft  mean  fuch 
an  ufurped  power  as  amounts  to.  high-treafon, 
which  is  fettled  by  the  asth  of  Edward  Third. 
The  offence  of  the  mob  in  the  prefent  cafe  was  a 
felonious  riot,  for  which  the  offenders  might 
have  fufFered  ;  but  it  cannot  be  faid  to  be  an 
ufurped  power;  therefore  I  am  of  opinion  tha: 
judgnient  (hould  be  giv^n  for  the  plaintiff. 

Lord  Chief  Juftice  fVilmpi.  Upon  the  beft 
confideration  I  am  able  to  give  this  iafe,  I  am  of 
opinion,  that  the  burning  of  the  malting  office, 
was  not  a  burning  by  an  ufurped  power  witliin  the 
meaning  of  the  provifo.  Policies  of  Ihfurance, 
like  all  other  contradts,  muft   he  conftrued  ac- 
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cording  to  (he  tnie  intention  of  the  parties.  AU 
though  the  counfel  on  one  fide  faid,  that  policies 
ought  to  be  conftrued  liberally ;  on  the  other 
fide,  that  they  ought  to  be  conftrued  flridlly; 
in  a  doubtful  cafe  I  think  the  turn  of  the  fcale 
ought  to  be  given  againft  the  fpeaker,  becaufc  he 
has  not  fully  and  clearly  explained  himfclf.  The 
imperfcftion  of  language  to  exprefs  our  ideas  is 
the  occafion  that  words  have  equivocal  meanings  j 
and  it  is  often  very  uncertain  what  the  parties  to 
a  contra6b  in  writing  mean.  When  the  ideas  art 
fimple,  words  exprefs  them  clearly ;  but  when 
they  are  complex,  difficulties  often  arife  j  and  men 
differ  much  about  the  ideas  intended  to  be  con- 
veyed by  words.  In  the  prefent  cafe,  what  is 
the  true  idea  conveyed  to  the  mind  by  the  words 
fifurped p$wer  ?  The  rule  to  find  it  out  is  to  con- 
fider  the  words  of  the  context,  and  to  attend  to 
the  popular  ufe  of  the  words,  according  to  Horace. 
Arbitriumeft^  etjusy  et  norma  hquendi.  My  ide^ 
of  the  words,  burnt  by  an  ufurped  power ^  from  the 
context  is>  that  they  mean  burnt,  or  fet  on  fire 
by  occafion  of  an  invafion  from  abroad,  or  of  an 
internal  rebellion,  when  armies  are  employed  to 
fupport  it,  when  the  laws  are  dormant  and  filent, 
and  firing  of  towns  is  unavoidable  ;  thefe  are  the 
outlines  of  the  pifture  drawn  by  the  idea,  which 
thefe  words  convey  to  my  mina.  The  time  of 
the  incorporation  of  this  fociety  of  the  London 
AflTurance  Company,  was  foon  after  a  rebellion 
in  this  kingdom,  and  it  was  not  fo  romantic  a 
thing  to  guard  againft  fire  by  rebellion,  as  ic 
might  be  now ;  the  time  therefore,  is  an  argu- 
ment with  me  that  this  is  the  meaning  of  thefe 
words.  Rebellious  mobs  may  be  alfo  meant  to 
be  guarded  againft  by  the  provifo,  becaufe  this 
corporation  commenced  foon  after  the  riot  aft ; 
and  if  common  mobs  had  been  in  their  minds, 
^hcy  wpuld  have  made  ufe  of  the  word  mob.  The 
Yfords  "  ujurped  power y^  may  have  a  great  va- 
fictyof  (pcanings  according  to  the  fubjeft  matter 
'  '  '      I     '  vhcrc 
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where  they  are  ufed,and  it  would  be  pedantic  tod^ 
fine  the  words  in  thcirvarious  meanings ;  but  in  the 
prcfcnt  cafe,  they  cannot  mean  the  power  u(cd  by 
a  common  mob.     It  has  not  been  faid,  that  if 
one,  or  fifty  perfens  had  wickedly  fct  this  houfe 
on  fire,  that  it  would  be  within  the  meaning  of 
the  words  ufurped power.  It  has  been  objeSed  that 
here  was  an  ufurped  power  to  reduce  the  price  of 
vi£tuals>  but  this  is  part  of  the  power,  of  the 
crown  J  and  therefore  it  was  an  ufurped  power  z 
but  the  king  has  no  power  to  reduce  the  price  of 
viftuals.     The  difference  between  a   rebcUiout 
mob,  and  a  common  mob  is,  that  the  firft  is  high 
treafon  $  the  latter  a  riot,  or  a  felony.     Whether 
was  this  a  common,  or  a  rebellious  mob  ?  The 
firO:  time  the  mob  rifes,  the  magiftrates  read  the 
proclamation,  and  the  mob  difperfe,  they  hear 
the  law  and  immediately  obey  it.     The  ncxt4&y 
another  mob  rifes  on  the  fame  account,  and  da- 
ijnages  the  houfes  of  two  bakers  ;  thirty  people  in 
fifteen  minutes  put  this  army  to  flight,  they  were 
difperfed  and  heard  of  no  more.     Where  are  the 
Jpecies  belli  which   Lord  Hale  dcfcribcs?    This 
mob  wants  an  univerfality  of  purpofe  to  dcftroy, 
to  make  ic  a  rebellious  mob,  or  high   treafon. 
1  HaU\  P.  C.   135.  There  muft  be  an  univerfa- 
lity, a  purpofe  to  deftroy  all  houfes,  all  inclo- 
fures,  all  bawdy   houfes,  &c.      Here  they  fell 
upon  two  bakers  and  a  miller,  and  the  mob  chaf- 
tifcd  thefe  particular peifons  to  abate  the  price  of 
provifions  in  a  particular  place :  this  docs  not 
amount  to  a  rebellious  mob.     Wtfcn  the  laws 
are  executed  with  fpirit,  mobs  are  cafily  quelled  \ 
fometimes  a  courageous  ad  done  by  a  fmgle  per- 
fon,  will  quell  and  difperfe  a  mob.     And  fome- 
times the  wifdom   of  an  individual  will  do  the 
&me,  as  is  thus  beautifully  dcfcribed  by  Virgil^ 

Ac  veluti  magno  inpopulo  cum  Jape  coorta  ejl 
Seditio^  Javitque  animis  ignoptle  vulgusy 
Jamquefacej  etjaxa  volant :  furor  arma  miusjlrai. 

Turn 
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Turn  fietatc  gravem,  ac  merilis,  Ji  forte  virum 
quern 

Con/pexirCj  JiUnty  arreSiJque  auribus  adftani.: 
.   llle  regit  diSis  animosy  et  peSlora  mulcet. 

But  amongft  armies^  gr^ac  guns  and  bombs, 
the  laws  arc  filencedj  and  the  wifdom,  or  cou- 
rage of  an  individual  will  iignify  nothing.  Up- 
on the  whole,  I  am  of  opinion,  that  there  mutt 
be  judgment  for  the  plaintiffs  and  accordingly 
the  fojiea  was  ordered  to  be  delivered  to  the 
plaintiff,  by  three  judges  againft  one. 

The  Sun  Fire  Office  has  ufed  words  of  a  larger 
and  more  cxtenfive  import  than  thofe,  which 
were  the  fubjcft  of  difcuffion  in  the  laft  cafe  i  for 
rile  proprietors  of  that  company  declare,*  that 
they  will  not  pay  any  lofs  or  damage  by  fire, 
happening  by  any  invafion,  foreign  enemy,  civil 
eommotiony  or  any  military  or  ufurpcd  power 
whatever.  A  cafe  has  unfortunately  arifen,  in 
which  the  meaning  of  thefe  viords,  civil  commo^ 
tiony  has  been  the  fubjedt  of  judicial  enquiry. 

An  adbion  was  brought  on  a  policy  of  infu-^  Laredalc  r, 
ranee  to  recover  from  the  Sun  Fire  Office  a  fa-  Mafoa  aoi 
tisfa^ion    for    damage  done  to   the  plaintiff's  Others. 
houfes  and  goods  by  the  rioters,  who,  it  is  very  Sittings  at 
well  known,  and  hiftory  will  inform  pofterity,  ^"^h  V^L 
in  June  178c,  to  the  terror  and  difmay  of  the  ,^80. 
inhabitants  of  Londony  travcrfed  that  city  for  fe- 
veral  days,  burning  and  deftroying  Roman  Ca- 
tholick  chapels,  publick  prifons,  and  the  houfes 
of  various  individuals;  the  oftenfible  purpofe  of 
their  aflfembling  being  to  procure  the  repeal  of 
a  wife  and  humane  law  (which  had  pafled  for 
fome  indulgences  to  Roman  CathoJicks)  and  who 
were  at  laft  only  difperfcd  by  military  force.    As 
the  circumftances  of  thefe  riots  were  very  recent, 
they  were  not  minutely  gone  into  at  the  trial* 
It  was,   however,  fufficicntly  proved,    that  the 
plaintiff,    on  account  of  his  religion,  (being  a 
Catbolick)  had    been,  amongft  others,    feledted 

as 
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as  an  objcft  of  the  rage  of  the  times,  and  that 
his  houfes  and  efFcds  were  fct  on  fire.  The  of- 
fice defended  this  affcion,  confidering  that  they 
were  potcftcd  by  ihe  article  juft  recited,  nan^ely^ 
"  That  they  would  not  anfwer  for  any  lofs,  occa- 
"  fioncd  by  any  invafion,foreign  enemy,  civil  cem^ 
*'  motioTjy  or  any  military  or  uturpcd  power  what- 
"  ever."  This  point  was  argued  much  at  length 
by  the  counfel  on  both  fides. 

Lord  Mansfield. --Gentlemen  of  the  jury,  this 
is  an  aflion  brought  by  the  plaintiflF  againft  the 
defendants  upon  the  policy  of  infurance  men- 
tioned in  the  pleadings  for  the  value  of  proper- 
ty, which  has  been  confumed  by  fire.  Moft 
undoubtedly  every  man's  leaning  muft  be  to  the 
fide  of  the  plaintitf,  in  order  to  divide  the  lofs 
in  fo  great  a  calamity.  But  that  leaning  tnuA 
be  governed  by  rules  of  law  and  juftice :  and 
the  only  queftion,  that  arifes  for  your  determi- 
nation and  that  of  the  court,  is  fingly  upan  the 
conftruftion  of  two  words  in  the  policy.  It  will 
be  ncceflary,  in  order  to  inveftigate  this  matter, 
to  go  into  the  hiftory^  which  has  been  opcn-rd 
and  explained  to  you,  of  other  infurance  poli- 
cies.  In  the  year  J 720,  the  London  Aflurance 
Company  put  into  their  policies  all  the  words 
here  ufed,  except  civil  commotion.  Whatever 
fire  happens  by  a  foreign  enemy  is  clearly  pro- 
vided again  A :  when  they  burn  houfes,  or  fet  fire 
to  a  town,  that  is  alfo  provided  for.  What  is 
meant  by  military  or  ufurped  power  ?  They  arc 
a'iibiguous;  and  they  feem  to  have  been  the 
Tide  fapra.    fubjcft  of  a  queftion  and  determination.     They 

muft  mean  rebellion,  where  the  fire  is  made  by 
authority  :  as  in  the  year  1745,  the  rebels  came 
to  Derby ^  and  if  they  had  ordered  any  part  of  the 
town,  or  a  fingle  houfe  10  be  fct  on  fire,  that 
would  have  been  by  authority  of  a  rebellion. 
That  is  the  only  diftinftion  in  the  cafe — it  muft 
be  by  rebellion  got  to  fuch  a  head,  as  to  be  un* 
^cr  authority.     In  the  year  1726,   fomc  years 

aftec 
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ofccr  the  Lomdon  Aflurance  Company  had  done 
it,  the  Sun  Fire  Office  put  in  the  exception  j 
and  in  17275  they  put  in  other  words:  they 
"do  not  keep  to  the  form  of  the  London  Affu- 
raoce :  they  do  not  fay,  by  invafion  from  fo^ 
reign  enemies  merely :  they  clearly  provide  a- 
gainft  rebellion,  determined  rebellion,  with  ge- 
nerals, who  could  give  orders.  Though  this  be 
fo  guarded,  the  Sun  Fire  Office  did  not  think  it 
anfwered  their  purpofe ;  and  therefore  they  took 
in  the  words  civil  commotion.  Not  only  ufmg 
tfaofe  words,  applicable  to  guard  againft  a  fo^ 
reign  enemy,  againft  a  rebellion,  where  there 
are  officers  and  leaders,  that  can  give  authority 
and  power  ;  but  they  add  other  words  as  general 
and  untechnical  as  can  poffibly  be  ufed:  civil 
commotion ;  not  civil  commotion,  that  amounts 
to  high  treajon.  They  avoid  faying  civil  com- 
motions, that  amount  to  felony :  they  avoid  fay- 
ing civil  commotions  that  amount  to  mi/demea- 
nors :  but  they  ufe  a  general  expreffion  "  if  the 
**  mifchief  happens  from  a  civil  commotion,'* 
taking  the  largcft  and  moft  general  fenfe  of  the 
Words  that  the  language  will  allow  :  they  do  not 
even  fay  a  riot.  It  may  be  a  qucftion  in  point 
of  law,  whether  an  alTembly  or  multitude  be  a 
riot.  In  that  cafe,  they  do  not  fay  committing 
a  felony,  but  fpeak  of  fire  occalioned  by  civil 
commotion.  The  (ingle  queftion  is,  whether 
this  has  been  a  civil  commotion.  If  there  be  a' 
cafe,  to  which  thefe  words  can  be  applicable,  it 
is  to  a  cafe  of  this  fort.  I  cannot  fee  any  of 
the  other  words,  to  which  it  can  be  applied. 
Ufurped  power  takes  in  rcbelliort,  a&ing  by 
ufurped  powers  amongft  thcmfelves.  From  a 
foreign  enemy  the  office  is  fecured.  But  what 
is  a  civil  commotion?  It  is  fomcthing  elfc.  The 
prefent  was  an  infurredion  of  the  people  refill- 
ing all  law,  fetting  the  proteftion  of  the  govern- 
ment at  nought,  taking  from  every  man,  who 
was  the  object  of  their  refcntment,  that  protec- 
tion. 
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tion^  as  appears  from  the  evidence  given  by  the 
witneiTes  upon  the  h&s,-  and  which  you  all 
know  as  well  as  if  no  witnefies  had  been  pro- 
duced. What  was  the  object  and  end  of  this 
violent  infurredion?  It  took  place  in  many 
parts  of  the  town  at  the  fame  time,  and  the  very 
lame  night  j  the  mob  were  in  Broad-ftreety  Si. 
Catharine's  in  Colnum-ftreet^  at  Blacifriar^s  Bridge^ 
and  at  the  plaintiflTs.  What  is  the  obje&? 
General  deftru^iony  general  cenfufion.  It  certainly 
was  meant  to  aim  at  the  very  vitals  of  the  amfiitn-- 
tion.  It  was  not  a  private  matter,  under  the 
colour  o(  pepciy  only,  to  deftroy  all  Papifts  un- 
der a  pretence  or  a  cry  of  No  foperj.  But  -the 
general  obje£t  was  defiruSion  and  conjkfion.  The 
Fleet  Prifon  was  burnt  down:  Newgate  was 
burnt  down  the  night  before-  The  King's 
Bench  Prifon  is  burnt,  and  all  the  prifoners  fee 
at  liberty.  The  new  Bridewell  ib  burnt;  the 
Bank  attacked :  coniider  the  confequences,  if 
they  had  fucceeded  in  deftroying  the  Bank  of 
England.  The  Excife  and  Pay  Offices  in  Broad- 
ftreet  were  threatened.  Military  refiftance,  and 
an  extraordinary  flretch  were  made  and  juftificd 
by  ncceflity.  There  was  a  great  deal  of  firings 
/many  men  were  killed ;  and  the  houfes  of  a  vait 
number  of  Papifts  were  burnt  and  deftroycd. 
What  is  this  but  a  civil  commotion  ?  No  defi- 
nition has  been  attempted  to  be  given  of  what 
it  is.  It  is  faid,  that  this  is  a  civil  commotion, 
diftihft  from  ufurpcd  power  and  rebellion.  It 
is  admitted,  that  this  kind  of  infurre£tion  may 
amount  to  high  treafpn:  and,  to  be  fure,  it 
may.  But  the  office  do  not  put  their  expeda* 
tion  upon  trying,  whether  they  were  guilty  of 
high  treafon  or  not.  There  is  no  manner  of 
doubt,  that, this  was  an  infurreftion  for  a  grand 
purpofe,  to  take  from  a  fet  of  men  the.  protec- 
tion of  the  law.  That  is  levying  war  againft 
the  king :  there  is  not  any  doubt  of  it.  It  is 
not  pu(  upon  that,  but  on  the  ground  of  a  civil 

.    commotion. 
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commotion.  It  is  not  an  occafional  riot,  that 
woiild  be  another  queftion.  I  do  not  give  any 
opinion  what  that  might  be.  You  will  give  your 
cpinionsi  whether  the  fads  of  this  cafe  bring  k 
within  the  idea  of  a  civil  commotion.  I  think  a 
civil  commotion  is  this;  an  infurrection  of  the 
people  for  general  purpofes,  though  it  may  not 
aniountto  a  rebellion,  where  there  is  an  ufurped 
power.  If  you  think  it  was  fuch  an  infurreftion 
of  th€  people  for  the  purpofes  of  general  mifchicf, 
though  not  amounting  to  a  rebellion,  but  within 
the  exception  of  the  policy,  you  will  find  for  the 
defendants.  If  not,  you  will  find  for  the  plain- 
tiff. The  jury,  agreeably  to  the  Chief  Jufticc's 
direftion,  found  for  the  defendants. 

When  a  fire  happens,  and  the  party  fuftains  a  Sectheprint- 
lofs  in  confequcncc  of  it,  he  is  bound  by  the  ^^  propofels 
printed  propofals  of  moft  of  the  focietics,  to^ive  ^nt  Fi«  * 
immediate  notice  thereof  to  the  office  in  which  offices, 
heisinfured  ;  and  as  foon  as  pofTible  afterwards, 
or  within  a  limited  time  according  to  the  regula- 
tions of  fome,  to  deliver  in  as  particular  an  ac- 
count of  his  lofs,  or  damage,  as  the  nature  of  the 
cafe  will  admit ;  and  make  proof  of  the  fame 
by  his  oath  or  affirmation,  by  bodks  of  accounts, 
or  fuch  other  vouchers  as  (hall  be  required,  or  as 
fliall  be  in  exiftence.  It  is  alfo  necelTary  that  the 
infured  Ihould  procure  a  certificate  under  the 
hands  of  the  minifter  and  churchwardens,  toge- 
ther with  fome  other  reputable  inhabitants  of  the 
parifli,  not  concerned  in  fuch  lofs,  importing, 
that  they  are  well  acquainted  with  the  charaftcr 
and  circumftanccs  of  the  fufferer  or  fuffcrers; 
and  do  know,  or  verily  believe,  that  he,  fhe,  or 
they,  have  really,  and  by  misfortune,  fuftaincd 
by  fuch  fire  the  lofs  and  damage  therein  mention- 
ed. When  any  lofs  is  fettled  and  acijufted,  the 
fufFerers  are  to  receive  immediate  fatisfaftion, 
without  any  deduftion. 

In  the  Lex  Mercatcria  it  is  faid,  that  policies  Beawcs  4th 
on.houfcs  and  lives  admit  of  no  average.  That  this  euic,  p.  2^4. 
•    3  is 
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is  true  of  the  lacterj  cannot  be  denied,  as  y/fi 
.,  ^    have  already  ihewn  in  the  preceding  chapter;  be- 

1  ^P'  493'  caufc  the  payment  of  the  whole  futn  depends  up- 
on one  (ingle  event, which  mud  wholly  happen,  or 
not  at  all.     But  that  it  cannot  be  true  of  infur- 
ances  againil  fire,  either  of  houfes  or  goods  is 
equally  clear ;  for  houfes  may  be  partially  damag- 
ed, and  goods  may  h^ partially  deftroyed.  In  which 
cafe,  as  infurance  is  a  contract  of  inidemnity,  the 
end  of  the  contra£t  is  anfwered  by  putting  the 
party  in  the  fame  fituation  in  which  he  was  before 
the  accident  happened.     But  if  he  were  to  recover 
the  whole  fum  infured,  he  would  be  in  a  better 
iituation,  which  the  law  will  not  allow.     Indeed, 
from  the  above  quotation  from  the  printed  propo- 
fals  it  is  evident,  that  the  offices  confider  them* 
Royal  Ex-     felves  liable    for   partial  loflfes.     Nay,  fomc  of 
change  Af-     them,  if  not  all,  exprcfsly  undertake  to  allow  ail 
^y "   ^^"  f^afonable   charges,    attending  the   removal  of 
Sun  Fire  Of-  goods,  in  cafts  of  fire,  and  to  pay  the  fufferer's 
Ace,  Uq.       lofs,  whether  the  goods  are  deftroyed,  loU,  or 

damaged  by  fuch  removal. 

Thefe  policies  of  infurance  are  not,  in  their 
nature,  aflignable,  for  they  are  only  contra(5bs  to 
make  good  the  lofs,  which  the  contracting  party 
himfelf  (hall  fuftain  ;  nor  can  the  intereft  in  them 
be  transferred  from  one  perfon  to  another  without 
the  confent  of  the  office.  There  is  a  cafe 
in  which,  by  the  propofals,  thefe  policies  are 
allowed  to  be  transferred,  and  that  is,  when 
any  perfon  dies,  the  policy  and  intereft  therein 
Ihall  continue  to  the  heir,  executor,  or  admini- 
ftrator,  refpeftively,  to  whom  the  property  infur- 
ed (hall  belong ;  provided,  before  any  new  pay- 
ment be  made,  fuch  heir,  executor,  or  admini- 
ftrator,  do  procure  his  or  her  right,  tp  be  indorf- 
ed  on  the  policy  at  the  faid  office,  or  the  premium 
be  paid  in  the  name  of  the  faid  heir,  executor,  or 
adminiftrator*  But  in  all  other  cafes  there  can  be 
no  affignment ;  and  the  party  claiming  an  indem* 
nity  mud  have  an  intereft  in  the  thing  infured  at 

the 
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the  time  of  the  lofs.  Thefe  points  were  decided 
in  two  caufes,  one  before  I*ord  Chaacellor  Kwgy 
and  the  other  before  Lord  Hardwicke. 

On  the  28th  oijuly  172 1,  one  Richard  Inland  Lynch  and 
took  out  from  the  Sun  Fire  Office,  a  policy  of  in-  ^li^^iij^'^ 
furance^  whereby  it  was  witneffedj  that  whereas  othert. 
the  faid  Ireland  had  agreed  to  pay,  or  caufe  to  be  3  Brown's 
paid  to  the  faid  office,  the  fum  of  five  fliillings  i^a»l-  Cafes, 
within  fifteen  days  after  every  quarter  day,  for  the  497« 
infurance  of  his  houfe,  being  the  yfngel  Inn  at 
Grave/mdy  with  his  goods  and  merchandize  as 
therein  after  expreflcd  only,  artd  not  clfcwhere,^/2r, 
,the  dwelling  houfe  not  exceeding  400  /.  and  for  the 
goods  in  the  fame  only,  not  exceeding  500/.) 
and  for  the  (table  only>  not  exceeding  lOoL  all 
then  occupied  by  Jamts  Peck 3  from  lofs  and  da- 
mage by  fire :  and  fo  long  as  the  faid  Richard  Ire^ 
/tfib/ihould  duly  pay  or  caufe  to  be  paid  five  (hil* 
lings  a  quarter,  as  therein  mentioned,  the  faid  So*^ 
ciety  did  bind  themfelves,  their  heirs^  executors, 
adminiftrators,  and  affigns,  to  pay  and  fatisfy  the 
faid  Ireland^  his  executors,  adminiftrators  and  af- 
figns«  within  fifteen  days  after  every  quarter  day> 
in  which  h.e  ihould  fuffer  by  fire,  his  lofs  not  ex- 
ceeding 1000/.  according  to  the  cxaft  tenor  of 
their  printed  propofals.     The  policy  was  fub- 
fcribed  the  28th  of  7«^  I7i3tij  by  three  of  the 
truftees  of  the  focicty.     Some  confiderable  time 
afterwards^  Richard  Ireland  died>  having  made 
his  will,  and  jfnthony  his  fon  fole  executor;  who 
brought  the  policy  to  the  office,  and  had  an  in- 
dorfement  made  thereon,  that  the  fame  then  be- 
longed to  him:  and  afterwards,  namely,  at  or 
about  Chrijimas  1726,  he,  the  faid  Anthony^  'pzxd 
the  office  a  premium  of  twenty  (hillings  for  one 
year's  infurance,  from  Chrijimas  1726,  to  Chriji* 
mas  I727>  as  by  an  article  in  the  propofals,  he  was 
at  liberty  to  do.     On  the  24th  oi  Auguft  1727,  a 
fire  happened  at  Gravejendy  which,  among  others, 
deftroyed  the  houfe  mentioned  in   the   policy; 
and  fome  time  afterwards  the  appellants  applied 
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to  the  office j  and  allcdged,  that  they  had  pur- 
chafed  the  houfe  and  goods  of  yintbony  Ireland; 
thac  the  fame  were  their  property  at  the  time  of 
the  fire^  and  that  they  had  an  affignment  of  the 
policy  made  to  them,  at  the  fame  time,  that  the 
houfe  and   goods  were  affigned ;  and  they  pro- 
duced an  affidavit  made  by  the  appellant,  Roger 
Lynch,  in  which  he  fwore,  that  his  lofs  and  da- 
mage by  burning  the  faid  houfe,  amounted,  at  a 
moderate  computation,  to  500/.  and  upwards; 
and  upon  this  affidavit,  was  kidorfed  a  certificate 
of  the  minifter,  churchwardens,  and  other  inhabi- 
tants of  Grave/end,  that  they  verily  believed,  ac- 
cording to  the  beft  of  their  information,  the  ap- 
pellants had  fuftained  a  lofs  of  {00 /•  and  up- 
wards.    But  neither  in  the  affidavit  or  certificate, 
was  any  mention  made  of  any  lofs  being  fuftained 
by  the  appellants  by  the  burning  of  any  goods  in 
the  faid  houfe ;  nor  was  any  affidavit  made  by 
Anthony  Ireland^  in  whom  the  property  of  the  po- 
licy was,  that  he  had  fuffisied  any  lofs.     The  ap- 
pellants, however,  infifted  that  the  office  fbould 
pay  them  1000/.  for  their  lofs  fuftained  by  the 
burning  of  the  houfe  and  goods  :  and  they  ac- 
cordingly filed  a  bill  in  Chancery,  fetting  forth, 
that  Anthony  Ireland  agited  to  fcrll   and  alfign  to 
the  appellants  the  houfe,  ftables  and  goods,  and 
alfo,  at  the  fame  time  agreed  toaffign  ihe  policy  j 
and  that  by  indenture  of  the  24th  of  June  i7?7, 
for  250/.  Ireland  did  aflign  to  the  appellants  a 
leafe  he  had  of  the  houfe  and  ftables  for  tfie  refi- 
due  of  a  term  of  ^o  years,  which  commenced  at 
Midfummery  16  Car.  2. ;  but  the  goods,  for  which 
the    ap[)ellants,  as  tht-y  alledged,  were   to   pay 
500  /.  being  intended  forj)ne  Thomas  Churchy  who 
was  to  liold  the  inn  under'the  appellants,  Ireland^ 
by  deed  poll  of  the  fame  date,  fold  the  fame  to 
Church  for  his  own  ufe.     The  bill   alfo  ftated, 
that  by  another  writing  of  equal  date,  Ireland  af- 
figned   the   policy,  and   all  money  and   bencfi: 
thereof  to  the  appellants.      That  although  the 

bill 
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bill  of  falcof  the  houlhold  goods  was  made  to 
Church  J  yet,  as  the  appellants  paid  the  purchafe 
money  for  the  fame.  Church  affigned  his  bill  of 
fale  to  them,  for  fecuring  the  money  they  had 
paid  for  the  goods  j  and  afterwards,  by  another 
writing,  releafed  to  the  appellants  his  benefit  and 
intereft  in  the  policy.  The  bill  prayed  fatisfac- 
tion. 

The  refpondents  put  in  their  anfwer,  in  which 
they  fet  forth  the  nature  and  method  of  the  infu- 
rances  made  by  the  office,  and  admitted  the  po- 
licy in  queftion,  and  the  appellants  applicarion 
for  the  1000 1,  lofs:  but  faid,  that  the  affidavit 
produced,  was  not  agreeable  to  the  propofals ; 
and  that  they  had  been   informed  and  believed, 
that  no  afljgnment  of  the  policy  was  made  to  the 
appellants,  nor  any  aflignment  of  goods  made  to 
them  by  Church,  till  after  the  fire.     They  infilled, 
that  the  policies,  iflfucd  by  the  office,  were  nor,  in 
their  nature,  aflignable>  the  fame  being  only  con- 
trafts  to  make  good  the  lofs,  which  the  contract- 
ing party  himfelf  fhould  fuftain  :  and  the  policy 
in  queftion  was  firft  made  to  Richard  Irelajtdy  to 
pay  his  lofs,  and  was  afterwards  declared  by  in- 
dorfcment  to  belong  to  Anthony  Ireland ,  and  that 
no  other  perfon  was  entitled  to  the  benefit  of  it. 
The  caufe  proceeded  to  iflue,  and  witnc^Tcs  were 
examined  on  both  fides  ;  and  upon  the  appellants 
own  evidence  it  appeared,  that  the  firft  difcourfe 
between  the  appellants  and  Mr.  Ireland  about  ihc 
policy,  was  after  the  execution  of  the  aflignment 
of  the  houfe;  and  that  the  agreement  (if  there 
was  any)  about  the  policy  was-  not,   at  the  time 
when  the  appellants  agreed  to  purchafe  IyelaKd'% 
term  in  the  houfe.     It  appeared  further,  that  the 
aflignment  of  the  policy,  though  bearing  dare  be- 
forey  was  not  made  and  executed  till  fomc  time 
(ifter  the  fire  ;  fo  that  the  a^rreement  for  a(r'e:nins: 

I  •  '"'  Oil 

the  policy  was  a  voluntary  conceifion  of  Ireland 
Without  any  confideration,  and  independent  of  the 
b^gain  for  the  houfe,   and  never  made  till  after 
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Ireland'^  interefl:  in  the  policy,  as  to  the  bodby 
was  decermined,  by  his  felling  his  intercft  in  tk 
thing  infuredy  and  not  carried  into  executioD  till 
the  thing  was  loft.  As  to  the  appell^ts  pr(q>ert7 
tn  the  goods,  they  proved  an  affigncaeftt  from 
Church  to  them,  as  a  iecurity  for  300  /•  but  emir* 
ted,  in  their  interrogatories,  the  material  quef- 
tion,  when  this  affignment  was  made  :  though  the 
refpondents  by  their  anfwer,  pat  the  tifiie  pltinly 
in  iffue,  by  inlifting,  that  it  was  after  the  fiit; 
and  it  did  not  appear  that  the  appellants  ever  bad 
any  property  iii  the  goods.  The  reJpoodeDts  on 
their  part  proved,  that  the  office  did  sot  infuit 
any  perfons  longer  than  they  continued  dieirpr^- 
perty  in  the  thing  inAined :  and  that  penoDS 
dealing  with  them  might  not  be  miftakcn,  fuch 
notice  was  ufually  given. 

Lord  Chancellor  King. — Thefe  policies  arc  not 
infurancesofthe  fpecifick  things  mentioned  to  be 
infared;  nor  do  fach  insurances  attach  00  the 
realty,  or  in  any  manner  go  with  the  lame  as  inci- 
dent thereto,  by  any  conveyance  or  afligmncnt; 
but  they  are  only  Q^ecial  agreements  with  tbt 
perfons  infuring,  againft  fuch  lois  or  damage  is 
they  may  fuftain.  The  party  infurtng  muft  have 
a  property  at  the  time  of  the  lofs,  or  fac  can  faf- 
tain  no  l^fs ;  and  confequently  can  be  estidcd  to 
no  fatisfaftion.  There  was  no  concraifi:  crer  nwde 
between  the  office  and  the  appellants  for  any  in* 
fiirance  on  the  premifes  in  queftion«  Not  only 
the  exprefs  words,  but  the  end  ^ nd  defign  of  the 
oontrad  with  Ireland  60^  in  cafe  of  any  lofs,  limit 
and  reftrain  the  fatisfa^lion  to  fuch  lois  as  (bould 
be  fuftaincd  by  Richard  Ireland  only ;  and  the  ifl- 
dorfemcnt  on  the  policy  declared  that  right  tobis 
exccu  tor  Anthsny  Ireland  onl  y.  Thcfe  policies  arc 
not,  in  their  nature,  affignable ;  nor  is  the  intcieft 
in  them  ever  intended  to  be  transferable  from  one 
to  another,  without  the  exprefs  confenc  of  the  of- 
fice. The  tranfaAions  in  the  prefent  cafe,  bjf 
changing  the  property  backwards  and  forwardw 

and 


OF  INSURANCE  AGAINST  FIRE.  517 

atid  rendering  it  uncertain  whofe  the  true  pro- 
perty is,  raifc  a  fufpicion,  zr\d  fully  juftify  the 
caution  of  the  office,  in  preventing  the  affion- 
ment  without  confent  of  the  managers,  which 
method  is  purfucd  by  all  the  infurance  offices. 
Befides,  the  appellant^s  clainn  is  at  beft  founded 
only  upon  an  aflignmcnt  never  agreed  for  till  the 
perfon  infurcd  had  determined  his  intereft  in  the 
policy,  by  parting  with  his  whole  property,  and 
never  executed  till  the  Jofe  had  a<5lually  happened. 
His  lordfhip  therefore  difmiflfed  the  bill. 

Upon  this  decree  there  was  an  appeal  to  the 
Houfe  of  Lords;  and  after  hearing  counfel  on 
both  fides,  it  was  ordered  and  adji^doed,  that 
the  fame  fhould  be  difmiffed  and  the  decree  there- 
in complained  .of  affirmed. 

A  few  years  afterwards  this  cafe  was  cited  with 
approbation  by  Lord  Hardwicke,  and  relied  upon 
by  him  as  the  ground  of  his  opinion.  The  Sadler's 

Anne  Strode,  having  fix  years  and  a  half  to  come  Company  v. 
in  a  Icafe  of  a  houfe  from  the  plaintiffs,  on  the  ^f^^"^'^  ^"** 
27th  o£ yfpril  1734,  became  a  proprietor  of  the  ^  Atk'n's 
Hand-in-hand  Office,    by  infuring   the  fum  of  jj^.  ^^ 
400  /.  on  the  houfe,  for  feven  years,  and  on  pay- 
ing twelve  {hillings  down,  and  three  pounds  fome 
time  after,  the  Company  agreed,  "  to  raifc  and 
**  pay,  out  of  the  effijfts  of  the  contribution  (lock, 
*•  the  faid  fum  of  400/.  to  her,  and  her  execu- 
"  tors,  adminiftrators,  and  affigns,  fo   often  as 
**  the  houfe  fhould  be  burnt  down  within  the  faid 
term,  unlcfs  the  directors  fhould  build  the  faid 
houfci  ^nd  put  it  in  as  good  i:4-ight  as  before 
the  fire ;  and  on  the  back  of  the  policy  it  was 
indorfed,  that  if  this  policy  fhould  be  affigned, 
the  afTignment  muft  be  entered  within  twenty^ 
one  days   after  the    making  thereof.'*    Mrs. 
Strode^  leafe  expired  ztMidfummer  1740,  the  houfe. 
was  not  burnt  down  till  the  January  after  1740, 
and  fhe  made  an  affignment  of  the  policy  totha 
plaintiffs  the  23d  of  February  2LhtT  1740.     The 
^wftion  is,  whether  the  plaintiSsj^  the  ^^neesi 
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of  Mrs.  Strode^  are  entitled  to  the  400/,  or  t9 
have  the  houfe  built  again;  or  whether  the houfc 
being  burnt  down  after  Mrs.  Strode* s  property  ceaf- 
pd  in  it,  the  Company  are  obliged  to  niakcgood 
the  lofs  to  her  afljgnee  of  the  policy.  The  Com- 
pany made  an  order,  fubfequent  in  time  to  Mrs. 
6V/-^^/tf's  policy  in  1738,  "  That,  whereas  policies 
expire  upon  the  property  of  the  infured's ccaf- 
ing,  if  there  is  no  application  of  the  infured  to 
V  aflign,  or  to  have  the  lofs  made  up,  then  the 
*'  perfon  having  the  property  may  itifurethefaid 
^'  houfe  in  the  faid  office,  nocwithftanding  th« 
term  for  which  the  houfe  was  originally  inlurcd 
*'  is  expired.".  There  was  evidence  read  for  the 
plaintiffs  to  (hew  that  they  tendered  the  afllgQ- 
ment  to  the  defendants,  to  enter  Ja  their  books, 
but  they  refufcd  to  accept  of  it. 

Lord  Chancellor  Hardwicke.  —During  the  pro- 
grcfs  of  this  caufe,  while  the  defendants  (eemcd  to 
depend  chiefly  upon  the  fubfequent  order,  I  was 
pf  opinion   againft   them.     But,   upon  hearing 
what  wa^  further  offered,   I  think  the  plaintiffs 
are  not  entitled  to  be  relieved.     There  may  be 
three  queftions  made  in  this  caufe.     Firft,  whe- 
ther this  accident,  which  has  happened,  is  fuch  a 
lofs,  as  obliges  the  defendants  to  make  fatisfac- 
%\Q\\  to  the  plaintiffs.     Secondly,  Whether,  upon 
the   terms  of  the  original  policy,   the  office  is 
obliged  to  do  it.     Thirdly,  which  is  rather  con- 
fcqu'^ntial  of  the  former,  whether  the  plaintiffs 
are  properly  afllgnees  of  Mrs.  Strode  under  this 
policy.     If  this  matter  relied  fingly  upon  the  po- 
licy itfetf,  I  fhould  not  think  it  fuch  a  lofs,  as 
would  oblige  the  defendants. to  make  fatisfacbion. 
Under  this  policy,  the  (late  of  the  cafe  is,  Mrs. 
Strode  was  only  a  IcfTec,  her  time  expired  at  il//i- 
Jnmmer  1  "^c^  the  houfe  was  burnt  down  in  Jc- 
vuayy  after,  within  the  Jeven  years  \  the  plaintiffs, 
^he   Sadlers'  Company,  were  ground  landlords, 
and  entitled  to  the  reverfion  of  the  term  :  upon 
the  23d  of  February i  feven  months  after  the  expi- 
ration 
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ration  of  the  term,  and  one  month'  after  the  fire, 
the  affignment  was  made,  and  in  confideration  of 
five  fliillings  only;  fo  that  it  muft  be  taken  as  a 
voluntary  affignment,  as  it  ftands  before  me.     It 
has  been  infifted,  on  the  part  of  the  defendants, 
that  the  plaintiffs  arc  not  entitled  to  recover,  as 
(landing  in  the  place  of  Mrs.  Strode^  becaufe  (he 
had  no  lofs  or  damage,  her  intereft  ceafing  before 
the  fire  happened.     And  this  introduces  the  fe- 
cond  and  third  queftions.     I  am  of  opinion,  it  is 
neceflary  the  party  infured  Ihould  have  an  intereft 
or  property  at  the  time  of  infuring,  and  at  the 
time  the  fire  happens.     It  has  been  faid  for  the 
plaintiffs,  that  it  is  in  nature  of  a  wager  l^id  by 
the  infurance  company,  and  that  it  does  not  fig- 
nify  to  whom  they  pay,  if  loft.     Now  th«fe  in- 
furances  from  fire  have  been  introduced  in  later 
times,    and   therefore   differ  from    infurance  of 
ihips,  becaufe  there  intereft  or  no  intereft  is  al- 
moft  conftantly  inferted,  and  if  not  inferted  (^a)^ 
you  cannot   recover,    unlefs  you  prove  a  pro-    . 
petty.     By  the  firft  claufe  in  the  deed  of  contri- 
bution in  1696,  the  year  this  fociety,  called  the 
Hand  in  Hand  Office^    incorporated   themfelves, 
the  fociety  are  to  make  fatisfaftion  in  cafe  of  a.^y 
lofs. by  fire.     To- whom,  or  for  what  lofs,  are 
they  to  make  fatisfaflion  ?  Why,  to  the  perfon 
infured,  and  for  the  lofs  he  may  have  fuftained; 
for  it   cannot   properly  be    called  infuring  the 
thing,  for  there  is  no  poffibility  of  doing  it,  and 
therefore  muft  mean  infuring  the  perfon   from 
dannage.     By  the  terms  of  the  policy,  the  de- 
fendants might  begin  to  build  and  repair  within 
fix  days  after  the  fire  happens.      It  has  been 
truly  (aid,   this  gives  the  fociety  an  option  toi 
pay  or  rebuild,  and  (hews  moft  manifeftly  they 
meant  to  infure  upon  the  property  of  the  infured. 


{a)  This  cafe  was  decided  in  the  year  1743,  previous  to 
the  pa£ing  of  the  ilacute  of  19  Geo.  2.  ch.  37.« 
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becaufc  nobody  clfc  can  give  them  leave  to  lay 
even  a  brick ;  for  another  perfon  might  fancy  a 
houfe  of  a  different  kind.     Thus  it  flands  upon 
the  original  agreement.     The  next  queftion  will 
be,  whether  the  fuhfcquent  order,  made  by  the 
defendants  in  1738,  has  made  any  alteration.    X 
am  of  opinion  it  has  not,  for  it  was  made  only 
to  explain  a  particular  c^fe  in  the  policy :  for  it 
might  have  been  a  queflion,  whether  Mrs.  Sir9de 
could  have  come  before  the  expiration  of  the 
term,  to  examine  the  books  of  the  office,  and 
therefore  this  order  was  made  to  give  her  fuch  a 
power.     It  has  been  ftrongly  objected)  that  the 
fociety  could  not  make  fuch  an  order.     I  am 
very  tender  of  faying,  whether  they  can  or  not, 
Becaufe,  on  one  hand,  it  might  be  hard  to  fay,  that 
as  a  fociety  they  cannot  make  any  order  for  the 
good  0/  the  fociety :  on  the  other  hand^  it  would 
be  a  dangerous  thing  to  give  them  a  power  tq 
make  an  ^Iteration,  that  may  materially  vary  the 
intereft  of  the  infured.    The  alignment  is  not 
at  all  within  the  terms  of  this  order,  becaufe  k 
is  plain,  it  meant  an  afilgnment  before  the  I0& 
•happened.     Now>  with  regard  to  the  lofs  hap- 
pening before  the  aflignment  made,  Mrs.  Stride 
Syas  entitled  to  nothing  but  what  was  to  be  paid 
back  u{>on  the  depofit.     It  is  plain  Qie  thought 
fo,  for  if  (he  had  iniagin^  fhe  had  been  entiued 
to  40D/.  would  ^ny  friend  have  advifed  her  to 
make  ^  p^-cfcnt  of  it  to  the  plaintiflT?   The  cafe 
VitLc  fupra.    ^^  Lyni;h   y.  Dalzell,  in   the  Houfe  of  Lords^ 
fliews  how  ftrift  this  court  and  that  houfe  arc^ 
in  the  conft^^uftion  of  policies,  to  avoid  frauds. 
The  bill  here  muft  be  difmifTed. 

In  the  bqdy  of  the  policy,  the  company  ac- 
knowledge the  receipt  of  the  premiufn  at  the 
time  of  making  the  infurancej  and  by  the 
printed  propofals  of  the  different  focieties,  it  i^ 
cxpr^fsly  ftipulated,  that  no  infurance  (hall  take 
place,  till  the  premium  be  aftually  paid  by  the 
infuredj  his,  her,  or  their  ag^nt  or  agents.  Thi5 
I  *  prcmiun^ 
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premium  or  confideration  money  is  in  all  the  of- 
fices at  the  rate  of  two  fhillings  fer  cent,  for  any 
fum  not  exceeding  looo/.  and  two  (hillings  ana 
fix-pence  from  lOooA  upwards.    But  this  muCb 
be  ufiderftood  to  mean^  the  premium  upon  cnn-* 
pion  injurances  only :  for  upon  hazardous  tradest 
and  wooden  buildings,  &c.  the  premium  is  pro- 
portioned to  the  ri(k.     Befides  this,  by  a  late 
ad  of  pdrlianicnt  a  duty  of  one  (hilling  and  fix-  22  Geo.  j. 
pence  per  annum  is  laid  upon    every  hundred  ^^*  4^*  ^-  *•. 
pounds  of  property  infured  from  fire.      This  ^^^  ^ 
duty,  however,    is   not  to  extend  to  infurances 
upon  publick  hofpitals. 

We  have  fornr>erly  feen,  that  whenever  the  Ante  ch.  15^ 
rifle  to  be  run  was  entire,  there  never  was  a  re- 
turn of  premium,  though  the  contraft  fliould 
ceafc  and  determine  the  next  day  after  its  com- 
mencement. This  rule  applies  to  infurances 
againft  fire,  which  generally  are  made  for  one 
entire  and  conneftcd  portion  of  time,  which 
cannot  be  fevered :  and  therefore  if  the  property 
infured  fliould  be  deftroyed  by  fire,  arifing  from 
the  aft  of  a  foreign  enemy,  the  very  day  after 
the  commencement  of  the  policy,  though  the 
underwriter  would  be  difcharged  j  yet  there  can 
be  no  apportionment  or  return  of  premium. 

In  the  firft  chapter  of  this  work,  we  cnume-  Vide  ant^^ 
rated  the  various  (lamps  neceflfary  in  order  to  ?•  z^* 
render  a  policy  upon  fire  efFeftual;  to  enforce 
which  regulation,  it  has  been  declared  by  po- 
fitive  ftatute,  **  That  if  any  perfon  (hall  fign,  17  Gt:^.  3. 
•^  feal,  execute,  or  fubfcribe  any  policy  of  in- ch.  50,  f.  2^» 
^*  furance  from  fire,  not  being  duly  (lamped, 
^^  he  fiiall  forfeit  10/.  and  in  addition  to  the 
^^  (lamp  duties  impofed  by  the  various  afts  of 
^'  parliament,  fhall  pay  to  his  majedy  the  fum 
^*  of  5/.    before  any  luch  policy  of  infurance 
^^  HniXX  be  avgiUUe  in  law  or  equity,  or  be  given 
t*  or  recciyed  iq  ^v^dence  in  any  court  ot  juf- 
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As  the  pure^  equity  and  good  faith  are  cf- 
fentially  requifite,  as  has  been  already  ihewnj 
to  render  the  contraft  effedual  when  it  relates 
to  marine  infurances ;  ib  it  need  hardly  be  ob- 
fervedy  that  it  is  no  lefs  eflential  to  the  validity 
of  th$  policy  againft  fire :  becaufc  in  the  latter, 
as  well  as  in  the  former^  the  infurer^  from  the 
nature  of  the  thing,  is  obliged^  in  a  great  mea- 
fure,  to  rely  upon  the  integrity  and  honefty  of 
the  infuredy  as  to  the  reprefentation  of  the  value 
and  quantity  of  the  property^  which  is  the  ob- 
jeft  of  the  infurance. 
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Policy  of  Injuxance  on  Ship  or  Goods. 

^  JS  t&e  iSame  of  ©0  5D,  ^men. 

as  well  in  own  Name,  as  for  and  \n^ 

the  Name  and  Names  of  all  and  every  other  Perfon  or 
Perfons  to  whom  the  fame  doth,  may,  or  (hall  apperr 
tain,    in  Part  or  in  All  doth  make  Aflurance,  and  caufe 

and  them,   and  every  of  them  to 
be  infured,  loft  or  not  loft,  at  and  from 


Upon  any  Kind  of  Gppds  and  Merchandizes,  and  alfo 
upon  the  Body,  Tackle^  Apparel,  Ordnance,  Muni- 
tion, Artillery,  Boat,  and  other  Furniture,  of  and  in  the 
good  Ship  or  Veflel  called  the 

whereof  is  Mafter,  under 
God,  for  this  preient  Voyage, 

or  whofoevcr  elfe  (hall  go  for 
Mafter  in  the  faid  Ship,  or  by  whatfoever  other  Name 
or  Names  thp  fame  Ship,  or  the  Mafter  thereof,  is  or 
ihall  be  named  or  called  ;  beginning  the  Adventure  upon 
the  faid  Goods  and  Merchandizes  from  the  loading 
thereof  aboard  the  faid  Ship, 
upon  the  faid  Ship,  ^^, 

and  fo  (hall  continue  and  en- 
dure, during  her  Abode  there,  upon  the  faid  Ship,  l^c. 
And  farther,  until  the  faid  Ship,  with  all  her  Ordnance, 
Tackle,  Apparel,  bV.  and  Goods  and  Merchandizes 
whatfoever  (hall  be  arrived  at 

upon  the  faid  Ship,  &r.  until  (he  hath  nioored  at  anchor. 
Twenty-four  Hours  in  good  Safety;  and  upon  the 
Goods  and  Merchandizes,  until  the  fame  be  there  dif- 
charged  and  fafely  landed.  And  it  (hall  be  lawful  for 
the  faid  Ship,  ^r.  in  this  Voyage,  to  proceed  and  fail 
to  and  touch  and  ftay  at  any  Ports  and  Places  whatfoever 

without  Prejudice  to  this 
Infurance,  the  faid  Ship,  &c«  Goods  and  Merchandizes, 
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tie.  for  fo  inucb  as  concenU  the  Affuteds^  bj  Agree- 
Bients  between  the  Aflureds  and  Afiurers  in  this  Policy 
are  and  (hall  be  valued  at 

touching  the  Adventures  and  Perils  which  we  the  Af- 
furers  are  contented  to  bear,  and  do  take  upon  us  in 
this  Voyage^  they  arc  of  the  Seas,  Men  of  War,  Fire, 
Enemies,  Pirates,  Rovers,  Thieves,  Jetufons,  Letters 
of  Mart  and  Counter-mart,  Surprizals,  Takings  at  Sea, 
Arrefts,  Reftraittts  and  Detainments  of  all  Kings,  Princes 
and  People,  of  what  Nation,  Condition,  or  Qualicy 
Ibevcr ;  Barratry  of  the  Msfter  and  Mariners,  aad  of  aU 
ether  Pehk,  Lofles  and  Misfortunes,  that  have  or  (haU 
coone  to  the  Huft,  Detriment  or  Damage  of  the  faid 
Goods  and  Meachaadlzes  and  Ship,  l^c.  or  any  Part 
thereof.  And  in  calb  of  any  La4i5  or  Mislartune,  it 
ihall  be  lawful  to  the  AfTureJs,  their  Fadors,  Servants 
and  Affigns,  to  fue,  labour  and  travel  for,  in  and  about 
the  Defence,  Safeguard  and  Recovery  af  the  faid  Goods 
mod  Merchandize  and  Ship,  &r.  or  any  Part  thereof, 
without  Prejudice  to  this  Infurance ;  ihat  this  Wriiiog 
or  Policy  of  Affurance  full  be  of  as  much  Force  and 
£fic^  as  the  fureft  Writing  or  Policy  of  Affiirance  here- 
tofore made  in  Lombard-ftrat^  or  in  the  Rtjal  Excbmigt^ 
4U  elfewhere  in  L^ndotu  And  fo  we  the  Aflurers  are 
contented*  and  do  hereby  promife  and  bisd  oudelvts^ 
each  one  for  his  own  Part,  our  Heirs,  Executors,  and 
Goods,  to  the  AOTureds,  their  Executors,  Admioiibators, 
and  Aiigpa,  for  the  true  Performance  of  the  Premiib, 
confei&ng  ourfelves  paid  the  Confideratioa  due  unto  us 
for  this  AiTurance  by  the  Aflured 

at  and  after  the  Rate  of 

psrCeatn, 
Im  Witntfi  vtihvrtif  we  the  AiTurers  have  (ubfcribed  out 
Names  and  Sums  aUured  in  Lfinian. 

N.  B.  Corn,  Fiih,  Salt,  Fruit,  Flour,  and  Seed,  am 
warranted  free  from  Average,  unlefs  general,  or  the  Ship 
be  flranded  ;  Sugar,  Tobacco,  Flax,  Hemp,  Hides,  and 
Skins,  are  warranted  free  from  Avera^,  under  Five 
Pounds  pir  dnU  And  all  other  Goods,  alfo  the  Ship 
and  Freight  are  warranted  free  from  Average  under  Three 
f^  CmU  ualcfs  Generi^l,  or  the  Ship  be  Oraoded. 
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Form  of  a  Re/pondentia  Bond. 

B  fl)  CO  an  $99en  lip  tl^efe  ]^cfent3$>  That 

.  held  and  firmly  bouod  ta 


in  the  Sum^  or  Iftaalpf  of 
of  good  and  lawful  Monej  of 
Gnat  BrihttHj  to  be  pafd  to  the  Aid 
or  to  certain  Attorney,  Executors,  AdtniaU 

ftrators,  or  Affigns  %  to  wbkh  Payment,  well  aod  tnily 
to  be  made  Heiri,  Extctitors, 

xnA  Adminiftrators,  firmly  by  tbe<e  PrefentB,  fealed  with 

Seal.  Dated  this 

Day  of  in  the  Year  of  the 

Reign  of  our  Sovereign  Lord  by  the  Graot 

of  &od,  of  Gnat  Briuinj  Fmna^    and  BnUmd^  King, 
Defender  of  the  FaiHi,  and  fo  forth,  and  in  the  Year  of 
our  Lord,  One  ttienrand  icven  hundred  and 
The  Condition  of  the  above-written  Obligation  is  fuck 
that  whereas  the  above-named  hatb^ 

on  the  Day  of  the  Date  aboTt-written,  lent  wito  tkc 
aibove  bound  the  Sum  of 

■pon  the  Merchandrcea  and  EffisAs,  to  that  Val^e  lad- 
ed, or  to  be  laden  on  board  the  good  Ship  or  YtXely  caliod 
the  of  the  B«fthen  of 

Tons,  or  thereabouts,  now  in  the  River  Tbamis^  where- 
of •  is  Commander.  If  the  laid  Ship  or. 
VeiTel  do,  and  ihall,  with  aU  conveaiettt  Speed,  proceed 
and  fail  from,,  and  out  of  the  faid  River  oiTbrnmst  on  a 
Voyage  to  any  Ports  or  Places  in  the  Eaft  Indlis^  China^ 
Ptrfiay  or  elfewhere  beyond  the  C€ipi  of  Good  Hopi^  and 
from  thence,  do,  and  fhall  fail,  and  return  unto  the  faid 
River  of  Toamosy  at,  or  before  the  End  and  Expiration 
of  Thirty- fix  Calendar  Months,  to  be  accounted  from 
the  Day  of  the  Date  above;  written,  and  that  without 
Deviation  (the  Dangers  and  Cafualties  of  the  Seas  ex- 
cepted).    And  if  the  above^-bound 

Heirs«  Executors,  or  Adminifirators,  do,  tnd  fhall, 
within  Days  next  aftsr  the  faid  Ship,  or  Veflel, 

ihall 
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(ball  be  arrived  in  the  faid  River  of  Thames,  from  the 
faid  Voyage,  or  at  the  End  and  Expiration  of  the  faid 
Thirty-fix  Calendar  Months,  to  be  accounted  as  afore- 
faid  (which  of  the  faid  Tiroes  (hall  firft  and  nfxc 
happen)  well,  and  truly  pay,  or  caufe  to  be  paid,  unto 
the  above-named  Executors,  Adminiftrators, 

or  Affigns,  the  Sum  of  of  lawfyl 

Money  of  Gnat  Britain^  together  with 

of  like  Money,  by  the  Calendar  Month,  and 
fo  proportionably  for  a  greater  or  lefier  Time  than  a  Ca- 
lendar Month,  for  all  fuch  Time,  and  fo  many  Calen« 
dar  Months^  as  (ball  be  eiapfed,  and  run  out  of  the  faid 
Thirty-fix  Calendar  Months,  over  and  above  twenty 
Calendar  Months,  to  be  accounted  from  the  Day  of 
the  Date  above- written ;  or  if,  in  the  faid  Voyage,  and 
within  the  faid  Thirty-fix  Calendar  Months,  to  be  ac- 
counted as  aforefaid,  an  utter  Lofs  of  the  faid  Ship,  or 
Veflel,  by  Fire,  Enemies,  Men  of  War,  or  any  other 
Cafualties  (hall  unavoidably  happen ;  and  the  above 
bound  Heirs,  Executors,  or  Ad- 

miniftrator$|  do,  and   (ball,  within  fix  months  next  af* 
ter  the  Lofs,  pay  and  fatisfy  to  the  faid 
Executors,  Adminiftrators,   or  Affigns,  a  juft  and  pro- 
portionable Average  on  all  Goods  and  EfFeAs  which  the 
faid  carried  from  England 

on  board  the  faid  Ship  or  Veflel,  and  on  all  other  the 
Goods  and  EiFeds  of  the  faid  which 

(ball  acquire  during  the  faid  Voyage, 
and  which  ihall  not  be  unavoidably  loft  :  then  tne  above- 
written  Obligation  to  be  void,  and  of  no  Effed  j  or  alfe 
to  (land  in  full  force  and  Virtue. 

Sealed  and  delivered  (being  1  J.  Si 

firft  duly  ftampt)  in  the  ^ 
Prefence  of  3 
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Form  of  a  Policy  of  Injur ance  upon  a  Life. 

Jll3{  tde  iSame  of  ^£D  D.  Ameny 

do  make  AiTurance, 

and  caufe  to  be  aiTured  up«n 

Aatural  Life  aged  for  and 

during  the  Term  and  Space  of 

Calendar  Months,  to  commence 
this  Day  of  in  the  Year 

of  our  Lord.   One  thoufand  feven  hundred  and 
fully  to  be  complete  and  ended.     And  it  is  declared,  that 
this  Aflurance  is  made  to  and  for  the  Ufe,  Benefit,  and 
Security  of  the  faid  Executors,  Ad- 

miniftrators,  and  Affigns,  in  cafe  of  the  Death  of  the 
faid  .  within  the  Time  aforefaid,  which 

the  above  Governor  and  Company  do  allow  to  be  good 
and  fufficient  Ground  and  Inducement   for  the  making 
this  AiTurance,  and  do  agree  that  the  Life  of 
the  faid  is  and  fhall  be  rated  and  valued 

at  the  Sum  aflured  :  The  faid  Governor  and  Company 
therefore,  for  and  in  Confideration  of  pit 

Cent,  to  them  paid,  do  afTure,  aflume,  and  promife,  that 

the  faid  ihall,   by  the  Per- 

miffion  of  Almighty  God,  live,  and  continue  in  this  na- 
tural Life,  for  and  during  the  faid  Term  and  Space  of 

Calendar  Months,  to  commence  as  afore- 
faid ;    or  in  Default  thereof,  that   is    to  fay,    in   cafe 

the  faid  (ball  in  or  during  the 

faid  Time,  and  before  the  full  End  and  Expiration  thereof, 
happen  to  die,  or  deccafe  out  of  this  World  by  any  Way 
or  Means  whatfoever,  that  thrn  the  abovefaid  Gover- 
nor and  Company  will  well  and  truly  fatisfy,  content, 
and  pay  unto  the  faid  Executors,  Admini* 

flrators,  or  Affigns,  the  Sum  or  Sums  of  Money  by  them 
aflured,  and  here  under-written,  hereby  promiftn?  and 
binding  themfelves  and  their  Succeflbrs  to  the  affurcd. 

Executors,  Adminiftrators,  or  Affigns,  for 
the  true  Performance  of  the  Premifes,  confeffing  them- 
felves paid  the  Confideration  due  unto  them  for  this 
AiTurance  by  the  aflured.  Provided  always,  and  it  is 
hereby  declared  to  be  the  true  Intent  and  Meanitig  of  th^a 

f  AiTurance, 
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Aflurance,  and  this  Policy  is  accepted  by  the  fiid 
upon    Condition   that   the  fame  (hall  be  utterly  waii, 
and  of  no  Efied,  in  cafe  the  faid  fliall  cx« 

ceed  the  Jgi  of  or  ihall^oluntarily  go  to 

Sia^  or  into  the  JfWt^  by  Sea  or  laud,  wit  boat  Licence 
in  Writing  firft  had  or  obtained  for  fo  doing, 

any  Thing  in  thefe  Prefents  to  the  contrary  hereof  in 
any  wife  notwidiftanding.  In  witnefs  wheictrf  tbe 
faid  Governor  and  Company  Ynre  caufed  their  commoa 
Seal  to  be  hereimto  afixed,  and  the  Sum  or  Sums  by 
cbeai  afliired  to  be  here  under-written,  at  their  Office  ia 
London^   this  Day  of  in  the 

Year  of  the  Reign  of  our  SoTeretga 
Lord  by  the  Grace  of  .God,  of  Grid 

Britain^  f^mtUf  and  IrfUndj  King,  Defender  of  tbe 
Faith,  Vc.  and  ia  tbe  Year  of  our  Lord,  One  thouCui^ 
feven-  hundred  and  The  faid  Governor  asd 

Company  are  content  with  this  AflTurance  for^. 


APPENDIX,     No.  IV. 


B 


Form  of  a  Policy  of  Infurance  again fi  Fire. 

Y  the  Corporation  of  the  R^y^l  Exchangg  Afliii 
of  Hottfes  and  Goods  from  Fire 


This  prefent  tnftrument  or  Policy  of  AflttraBcewitjic&A|| 
That  whereas 

agreed  to  pay  into  the  Treafury  of  the  Corporation 
the  R^al  Exchangt  Aflurance,  at   their   Office    on  tbe! 
Rojal  Bx€bang0^  Londan^  for  the  AflTurance  of 


from  Lofs  or  Damage  by  Fire.  Nm  hmif  aU  Ma  if 
thifi  Prtfinttj  That  the  capital  Stock,  Eftate,  and  Se- 
curities of  the  faid  Corporation  (hall  befubjed  and  Tia- 
ble  to  pay,  make  good,  and  fatisfy  unto  the  faid  Af- 
fured  Heirs,  Executors,  or  Admiaiftratorf, 

any  Lofs  or  Damage  which  Ihall  or  may  happen  by  Fiit 
to  the  faid  Goods  aforefaid  (except  fuch 

Goods  as  Hemp,  Flax,  Tallow,  Pitch,  Tar,  TurpeotiBe, 

Glifs, 


APPENDIX. 

Glafs,  China,  and  Earthen  Wares,  Writings,  Books 
of  Accounts,  Notes,  Bills,  Bonds,  Tallies,  ready 
Money,  Jewels,  Plate,  Pidures,  Gun-powder,  Hay, 
Straw,  and  Corn  unthrefbed,  within  the  Space  of  twelve 
Calendar  Months,  from  the  Day  of  the  Date  of  this  In- 
ilruroent  orPolicy  of  AfTurance,  not  exceeding  the  Sum  of 

and  (hall  fo  continue,  remain,  and  be  fubjed  and  liable, 
as  aforefaid,  from  Year  to  Year,  to  be  computed  from 
the  Day  of  in  every  Year, 

for  fo  long  Time  as  the  faid  AfTurcd  (ball  well  and  truly 
pay,  or  caufe  to  be  paid  the  Sum  of 
into  the  Treafury  of  the  faid  Corporation,  on  or  before 
the  Day  of  which  fliall  be  in 

each  fucceeding  Year,  and  the  faid  Corporation  (hall 
agree  thereto  by  accepting  and  receiving  the  fame,  which 
faid  Lofs  or  Damage  (hall  be  paid  in  Money  immediately 
after  the  fame  (hall  be  fettled  and  idjufted,  or  other* 
wife,  if  the  faid  Lofs  or  Damage  fliall  not  be  adjufted, 
fettled,  and  paid  within  (ixty  Days  after  Notice  thereof 
(hall  be  given  to  the  faid  Corporation  by  the  faid  Aflured, 
that  then  the  faid  Corporation,  their  Officers,  Work- 
men, or  Affigns,  (hall,  at  the  Charge  of  the  faid  Cor- 
poration, at  the  End  and  Expiration  of  the  faid  fixty 
Days,  provide  and  fupply  the  faid  Aflured  with  the  like 
Quantity  of  Goods  of  the  fame  Sort  and  Kind,  and 
of  equal  Value  and  Goodnefs  with  thofe  burnt  or  dam- 
nified by  Fire.  Provided  always  nevirthilefs^  and  it  is 
hereby  declared  to  be  the  true  Intent  and  Meaning  of 
this  Deed  orPolicy,  that  the  faid  Stock,  Eflate,  and  Se- 
curities of  the  faid  Corporation  (hall  not  be  fubjedi  or 
liable  to  pay,  or  make  good  to  the  Aflured  any  Lofs  or 
Damage  by  Fire,  which  (hall  happen  by  any  Invafion, 
Foreign  Enemy,  or  any  Military  or  ufurped  Power  what- 
foever.  Provided  alfoy  That  this  Deed  or  Policy  (hall 
not  take  place  or  be  binding  to  the  faid  Corporation 
until  the  Premium  for  one  Year  is  paid,  or  in  cafe  the 
faid  Aflured  (hall  have  already  made,  or  (hall  hereafter 
make  any  other  Afiurance  upon  the  Goods  aforefaid,  un- 
lefs  the  fame  (hall  be  allowed  of  and  fpecified  upon  the 
Back  of  this  Policy:  Or  if  the    faid  at  the 

Time  when  any  fuch  Fire  (hall  happen,  (hall  be  in 
the  PoiTeffion  of,  or  let  to  any  Perfon  who  (hall  ufe  or 
cxercife  therein  the  Trade  of  a  Sugar-baker,    Apothe- 

M  m  cary. 
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cary,  Chymift,  Colour-man^  Diftiller,  Bread  or  Bifcnit- 
baker.  Ship  or  Tallow-chandler,  Stable-keeper,  Ion- 
holder,  or  Malfter,  or  (hall  be  made  ufe  of  for  the  ftow- 
ing  or  keeping  of  Hemp,  Flax,  Tallow,  Pitch,  Tar,  or 
Turpentine,  but  that  in  all  or  any  of  the-fiKf  Cafes 
thefe  Prefents,  and  every  Claufe,  Article  and  X^i^g 
herein  contained  (hall  ceafe,  determine,  and  be  utterly 
void  and  of  none  £fFe£^,  or  otherwife  {hall  remain  in  full 
Force  and  Virtue.  In  Witnefs  whereof  Hie  faid  Cor- 
poration have  eaufcd  their  common  Seal  to  be  hereunto 
^  affixed,   the  Day  of  in  die 

Year  of  the  Reign  of  our  Sovereign 
Lord  by  the  Grace  of  God  of  Grna 

Britain^  Franciy  and  Irelandy  King,  Defender  of  the 
Faith,  isfc.  and  in  the  Year  of  our  Lord,  One.  thou* 
fand  feven  hundred  and  eighty 


N.  5.  This  Policy  to  be  of  no  Force,  if  affigned, 
unlefs  fuch  Alignment  be  allowed  by  aa  Ent/j 
thereof  ia  the  Books  of  the  Company. 
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Ci)e  ^^mcipal  i^atter0. 


,  Abandonment. 
E  F  O  R  E  a  perfon  infured 


can  demand  from  the  un- 


B 

derwritcr  a  recompenfe  for  a 
total  Io(8,  he  mull  abandon  to 
him  whatever  claims  he  may  have 
to  the  property  infured.   Page  9  2 . 

161 

2.  The  time,  within  which  fuch  an 
abandonment  mud  be  made,  is  not 
fixed  in  England  by  any  poiitive 
regulation.  92.  193 

3.  Abandonment  is  as  ancient  as 
the  contradl  of  infurance  itfelf. 

161 

4.  When  an  abandonment  is  made, 
it  muft  be  total,  and  not  partial. 

162 

5.  The  infured  may  in  all  cafes 
chafe  not  to  abandon  :  but  he 
«annot  at  his  pleafure  abandon, 
and  thereby  turn  a  partial  into  a 
total  lofs.  ihid» 

6.  The  infured  may  abandon  to 
the  underwriter,  and  call  upon 
him  for  a  total  lofs,  if  the  damage 
exceed  half  the  value ;  if  the 
voyage  be  abfolutely  lod  or  not 
worth,  purfuing;  if  further  ex- 
pence  be  neceffary  ;  or  if  the 
infurer  will  not  engage  at  alle- 
vents  to  bear  that  expence,  tho' 
it  (hottld  exceed  the  value,  or  fail 
of  fuccefs.  1 64*  171.180 


7.  But  he  cannot  abandon^  unlefs 
at  fome  period  or  other  of  the 
voyage,  there  has  been  a  total 
lo^  :  and  il^  neither  the  t|^ing  in- 
fured, nor  the  voyage  be  lofl,  and 
the  damage  does  not  amount  to  a 
moiety  of  the  value  he  (hall  not  be 
allowed  to  abandon.  P.  165.  187 

8.  A  (hip  was  taken  hy  2iSpanf/h  pri- 
vateer, retaken  by  an  Englijh  pri- 
vateer and  carried  into  Bofion  in 
Nez\f  England,  where,  as  no  per- 
fon appeared  to  give  fecurity  for 
the  falvage,  fhe  was  fold ;  the  re- 
captors  had  their  moiety,  and  the 
overplus  remaining  in  the  hands 
of  the  officers  of  the  Court  of* 
Admiralty,  the  owners  were  en*, 
titled  to  abandon  and  to  recover 
for  a  total  lofs.  165  to  167 

9.  A  Ihip  was  taken  by  the  French, 
remained  with  them  eight  days, 
and  was  then  retaken  :  the  ma* 
fter,  mates,  and  failors,  except  a 
landman  and  an  apprentice,  had 
been  taken  out  and  carried  to 
France.  Before  the  capture,  the 
Ihip  had  been  feparated  from  her 
convoy,  and  was  fo  far  di fabled 
by  dorm,  as  to  be  incapable  of 
proceeding  in  her  voyage  without 
going  into  port  to  refit.  Part  of 
the  cargo  was  thrown  overboard 
in  the  Itorm,  and  the  reft  fpoile-d 
while  the  (hip  lay  at  Mil/or d  //-«- 
M  m   2  i'f». 
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^tn.  In  aflions  npon  two  po- 
licies, one  on  ihe  (hip,  and  the 
other  on  the  cargo,  it  was  held 
chat  this  was  a  total  lofs,  fo  as 
to  entitle  the  owner  to  abandon. 

Pa:^e  167  to  172 
10.  A  (hip>  bound  from  A/a«/r//^rrtf/ 
to  London 9  was  captarcd,  and  the 
captain,  crew,  rigging,  and  part 
of  the  cargo,  which  was  fugar, 
were  taken  away.  She  was  re 
taken  and  carried  into  Nenjj  Yorky 
where  the  captain  alfo  arrived. 
Upon  taking  pofieflion  he  found, 
that  part  of  the  cargo,  that  was 
left,  had  been  wafhed  overboard ; 
that  57  hogfl^eads  of  what  re- 
mained were  damaged,  and  that 
the  fhip  was  in  fuch  a  flate  that 
ihe  could  not  be  repaired,  with- 
out unloading  her  entirely.  The 
owners   had    no    ilorehoufes    at 

■  * 

Veiu  York  ;  nor  wdre  any  failors 
to  be  had.  The  falvage  came 
to  forty  hogfheads  of  fugar ;  and 
zf  the  ihip  had  been  repaired,,  it 
would  have  exceeded  the  freight 
by  100/.  There  was  an  embargo 
laid  on  all  fhips  till  December,  and 
this  {hip  was  to  have  arrived  in 
London  in  July  preceding.  The 
captain,  upon  the  advice  of  his 
friends,  fold  the  cargo,  and  was 
paid  for  it :  he  agreed  alfo  to  fell 
the  fhip;  but  the  perfon  who 
contra6led  for  it  ran  away,  upon 
which  the  captain  left  her  in  a 
creek,  and  came  to  England,  The 
owners  of  the  (hip  had  a  right  to 
abandon  to  the  infurers  on  the 
fhip  and  freight,  172  to  176 

1 1.  The  right  to  abandon  mufl  de- 
pend upon  the  nature  of  the  cafe 
at  the  time  of  the  aftion  brought, 
or  at  the  time  of  the  offer  to 
abandon  :  and  therefore  if  at  the 
time  advice  is  received  of  the  lofs, 
it  appears  that  the  peril  is  over 
and  the  thing  in  fafety,  the  in- 


fared  has  no  right  to  abandqp. 

Pa££\6^.  178 

12.  Thus  in  a  cafe  where  d&erewas 
a  capture  and  recapture,  and  it 
was  ftated  that  at  the  tiine  of  the 
offer  to  abandon,  the  ihipwas 
fafe  in  port,  and  had  fuftaincd  no 
damage,  the  court  held  that  the 
infured  had  no  right  to  abandon. 

17810  186 

13.  But  if  the  underwriter  pay  kr 
a  total  lofs,  and  it  afterwanis  con 
out  to  be  but  partial,  the  infmed 
ihall  not  be  obliged  to  Tcfaod ; 
but  the  infurer  fhall  ftand  in  hb 
place  for  the  benefit  of  (alrage. 

j86 

14.  A  (hip  was  infared  from  fPj- 
burg  to  Lynn,  at  which  place  ibc 
arrived  :  the  jury  found  thattiie 
(hip  was  not  worth  repairing; 
but  the  damage  fu^ined  in  die 
voyage  infured  did  noc  exceed 
48  /.  per  cent.  By  the  courts  the 
jury  have  precluded  us  from  iky- 
ing this  is  a  total  lofs ;  and  wboe 
neither  the  thing  infured  nor  the 
voyage  is  loil,  the  infared  can- 
*noi  abandon.  iSj  to  189 


jf£lion, 

1 .  An  aflion  on  the  ca(e  lies  agaiafL 
an  agent  for  not  having  infared, 
agreeably  to  the  orders  of  hu 
principal.  347  note  (#) 

2.  The  only  difference  bctwccs 
this  aflion,  and  that  on  the  policy 
againfl  the  underwriters,  confifb 
in  form :  for  the  plaintiff  is  en- 
titled in  this  a^on,  to  recorer 
the  precife  fum  he'  ordered  to  be 
infared  ;  ahd  the  defendant  has 
every  benefit  of  which  •  the  un- 
derwriter could  have  taken  ad- 
vantage, fuch  as  frand,  devia- 
tion, non-compliance  with  war- 
ranty, &€•  347  note  (ii) 

J.  ASL 
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3.  An  a6lion  of  indebitatus  afTump- 
fit,  for  money  had  and  received 
to  the  plaintiff's  ufe,  is  the  pro- 
per form  of  adlion,  in  order  to 
recoTer  the  premium  P.  4 19.  455 

4.  In  order  to  recover  upon  a  policy 
againU  either  of  the  infurance 
companies^  the  aflion  muft  be 
Jthe  or  co'jettant,  453 

5.  When  money  has  been  paid  by 
millake  to  the  infured^  it  ma^  be 
recovered  back  in  an  aAion  for 
money  had  and  received  to  the 
plaintiff's  ufe.  454 

6.  In  order  to  recover  againft  a  pri- 
vate underwriter  upon  the  poli- 
cy, the  form  of  action  is  a  fpecial 

Jndebitatus  affumpjit,  founded  up- 
on the  exprefs  contract.         .45  c 

7.  The  aflion  may  be  brought  in 
the  name  of  the  broker  effecting 
the  policy.  460 

8.  Within  15  days  after  a^ion 
brought,  plaintiff,  after  requeft 
in  writing,  muft  declare  the 
amount  of  all  infurances  on  the 
fame  (hip.  461 

See  title  Declaration* 


AdjuJlmenU 

1 .  When  the  quantity  of  damage 
fuflained  in  thecourfeof  the  voyage 
is  known,  and  the  amount, 
which  each  iniurer  is  to  pay,  is 
fettled,  it^is  ufual  for  the  under- 
writer to  endorfe  on  the  policy, 
•*  adjufted  this  lofs  at  fo  much/^r  j 

"  fM/.'*     This  is    an  adjullment.  | 

132 

2.  After  an  adjuilment  has  been 
figned  by  the  underwriter,  if  he 
refufe  to  pay,  the  owner  has  no 
occafion  to  go  into  the  proof  of 
his  lofs,  or  any  of  the  circum- 
ilances.  It  is  to  be  confidered  as 
anoteofhaod.  132>  133 

3*  After  judgment  by  default  upon 
a  valued  policy,   ihe   plainti^'s 


title  to  recover  is  confeiled,  and 
the  amount  of  the  damage  is 
fixed  by  the  policy.       Pa^e  1 34 

4.  If  a  lofs  be  total  at  the  time  of  the 
adjuftment,  and  the  infurcr  pay 
for  a  total  lofs,  the  infured  is  not 
obliged  to  refund,  if  it  ihould 
afterwards  turn  out  to  be  but 
partial ;  but  the  infurer  will  Hand 
in  the  place  of  the  infured.     ihid 

5.  A  box  of  bullion  was  wholly 
lod,  the  lofs  adj  u  (led  and  paid,  and 
an  "agreement  was  entered  into, 
at  the  time  of  adjuilment,  that 
the  infured  would  refund  to  the 
infurer  whatever  he  fhould  re- 
cover in  fuch  proportion  as  the 
fum  infured  bore  to  the  whole 
interefl.  The  bullion  was  after- 
wards fiOied  up,  and  the  infured 
paid  into  courc  the  infurer's  pro- 
portion, after  deduffing  falvage. 
The  court  held  this  to  be  right* 

ibid 


Admiralty. 

1.  The  fentence  of  a  foreign  Court 
of  Admiralty  is  concluiive,  as 
to  tvtvy  thing  contained  in  it; 
but  where  the  caufe  of  condem-  • 
nation  of  a  fliip  does  not  appear 
to  be  on  the  fpecifick  ground', 
material  to  the  point  in  iiTue, 
parol  evidence  muft  be  allowed 
to  explain  it.  403 

2.  Thus  it  is  not  concluiive  to 
fhew  that  a  (hip  was  not  neutral, 
unlefs  it  appear  that  the  con- 
demnation went  on  that  ground. 

ihid 

3.  A  fentence  of  fuch  a  Court  canv 
not  be  controverted  collateraUy* 
in  a  civil  fuit.  407 

4.  J[f  it  appear  evident  that  the 
fentence  proceeded  upon  the 
ground  of  tlie  property  not  be- 
ing neutral,  that  is  concluiive 
evidence  againfl  th^  infured,  that 

.  M  m  3  he 
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lie  has  hot  complied  with  his 
warranty,  and  the  underwriter  is 
difcharged.  P^ijf  410.  4.17 

5.  Evjn  where  no  fpecial  ground  of 
condemnation  is  flated ;  but  the 
ihip  is  condemned  as  good  and 
lawful  prize,  the  Court  here  muft^ 
confider  it  ss  concluiive  evidence 
that  the  property  was  not  neu- 
tral. 413.417 

6.  But  if  the  ground  of  decifton 
appear  to  be  a  foreign  ordinance, 
manifeilly  unjull,  and  contrary 
to  the  laws  of  nations,  and  the 
infured  has  only  infringed  fnch 
a  partial  law,  that  (hall  not  be 
deemed  a  breach  of  his  warranty, 
fo  as  to  difcharge   the  infurer. 

7.  If  the.fhip  be  condemned  as 
prize,  and*  the  grounds  of  the 
fentence  appear  manifeflly  to 
co^tradidl  fuch  a  conclufion, 
the  Court  here  will  not  difcharge 
the  infurers,  by  declaring-  that 
the  infured  ha$  forfeited  his  neu- 
trality. 415 

Jgent, 

!•  Wherever  there  has  been  an  alle- 
gation of  falfhood,  a  concealment 
of  circumflances,  or  a  mifreprefen- 
tation,  it  is  immaterial  whether  it 
be  the  a£t  of  the  perfon  himfelf 
who  is  interefted,  or  of  his  a-ent ; 
for  in  either  cafe,  the  contrail 
is  founded  in  deception,  and  the 
^policy  is  confeq«uentIy  void.    235 

2.  This  rule  prevails,  even  tho'the 
adl  cannot  be. at  all  traced  to  the 
X)wner  of  the  property  infured*  236 

3*  A  man  having  arrived  at  Gree- 
nock, knowing  of  the  lofs  of  the 
Diip  infured,  and  meeting  an  in- 
timate friend  and  acquaintance  of 
the  infured,  and  a  partner  with 
him  in  fome  other  tranfaftions, 
con:municatc.d  the  intelligence  of 
the  iofs  of  tlie  ihip  to  him»  fwho 


defired  it  mii^ht  he  eomcealed.    The 
fame  day  the  perfon  receiving  the 
account,  held  a  converfation  with 
the  plaintiff's   clerk,  who,  not- 
withftanding  that,  fwore  that  he 
had    no  information  from  him 
refpefting  the   fliip,  nor  did  he 
get  any  hint  from   him,  further 
than  the  faid  perfon  a&ing  the 
deponent,    if  he  knew  whether 
there   was  any    infurajace  made 
upon  her,  and  if  there  was  aay 
account  of  her.     The  feme  day 
the  plaintiiF  defired  this  clerk  to 
get  an  inforance  efie&ed,  which 
he  did,  without  telling  his  msf- 
ter  of  this  converlation.     The 
Court  of  Seffion  in  ScBtlamd  hejA 
the  policy  to  be  void  ;  and  the 
Houfe  of  Lords  confirmed  the  de- 
cree. P«.  e  236 
4.  The  plaintiff's    agent   (hipped 
goods  for  the  plaintiff*,  and  wrote 
to  the  plaintiff's  agent  in  town  to 
get  an  infurance  done.     The  let- 
ter was  dated  the  i6thof  ^i]^<»- 
her,  and  it  contained  this  fen- 
tence, **  I  this  day  fhippedon 
board  the  Jofefb,    which  /ailed 
immediately  y  a  cargo  of  oats,"  &c. 
This  letter  was  not,  however,  fcnt 
till  one  o'clock  on  the  17th.  The 
cafe  ffates>  that  abont  fix  o'clock 
in  the  evening  of  the  1 6th.    ^h%* 
mas  (the  agent)  heard  a  repott 
that  the  ihip  was  on  (hore ;  and 
at  fix  o'clock  in  the  morning  of 
the  1 7  th  ^^  knevj  the  ihip  was  I0&- 
The  policy  was  held  void  on  aic- 
count  of  the  fraud  in  ^bomAS.  25S 

Jlheratinu 

i«  A  policy  cannot  be  altered  aftar 
it  is  figned«  i 

2.  Unlets  there  be  fome  writtea 
documer^t  to  fhcw  that  the  inten- 
tion of  the  parties  was  miiVi^ken : 
or  unlefs  it  be  altered  by  ceafim^ 
the  parties.  *      3,4. 

JmnI'  tsa 
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Amalfitan  Code. 

Some   account  of  it.    Introd.   p. 
xxii. 

j^JjTuMpJtt.  See  J3ion. 
jijfuranct.     Vide  Injur ance^ 

Average^  General. 

1.  When  goods  are  thrown  over- 
board in  a  florm  to  lighten  thr  (hip, 
for  the  general  fafeiy  of  the  ftiip 
and  cargo,  the  owners  of  the  (hip 
sind  of  the  goods  faved,  are  to 
contribute  for  the  relief  of  thofe 
whofe  goods  are  ejected :  this  con- 
tribution is  called  a  general  ave- 
rage. Pa^e  112,  137 

2.  Average  and  contribution,  in 
conimercial  writers,  are  fynony- 
mous  terms.  137 

3.  The  do^rine  of  average  was  in- 
troduced by  the  Rhodians.       1 38 

4.  Three  things  muft  concur  to 
make  the  a£i  of  throwing  goods 
overboard  legal :  i  (I,  That  what 
is  fo  condemned  to  deflrudion, 
be  in  confequence  of  a  deliberate 
and  voluntary  confultation  be- 
tween the  mailer  and  men.  ■  zd. 
That  the  fhip  be  in  diflrefs,  and 
that  iacrificing  a  part  be  nccellary 
for  the  prefervation  of  the  reft. 
3d,  That  the  faving  of  the  (hip 
and  cargo  be  owing  to  the  means 
ufed  with  that  view.  ibid. 

5 .  To  an  a£^ion  of  trefpafs  for  throw- 
ing goods  overboard,  a  man  plead- 
ed that  he  did  it  na^-vis  le'vandm 
caujd ;  and  that  otherwife  the  paf- 
fengers  m  uft  have  perilhed.  The 
,  plea  was  held  good.  139 

^.  If  the  jettifon  (that  is  the  throw- 
ing over  of  the  goods)  do  not 
fave  the  (hip,  but  ihe  perilh  in 
the  dorm,  there  (liall  be  no  coil- 
tribution  of  fuch  goods  as  may 
happen  to  be  favec.  ibic. 


7.  But  if  the  (hip  being  once  prcfer- 
ved  by  fuch  means,  be  afterwards 
loft,  the  property  faved  from  the 
fecond  accident,  fliall  contribute 
to  the  lofs  occafioned  by  the  for- 
mer jettifon.  Pave  139 

8.  The  various  accidents  and  char- 
ges, which  will  entitle  the  fuffcr- 
ingpartytocall  for  a  contribution, 
enumerated.  140 

9.  If  goods  be  put  on  board  a  light- 
er, to  enable  the  (hip  to  fail  into 
a  harbour,  and  the  lighter  perifh, 
the  owners  of  the  (hip  and  the  re- 
maining cargo,  are  to  contribute* 

141 

10.  But  if  the  (hip  be  loft,  and  the 
lighter  faved,  the  owners  of  the 
goods  preferved  are  not  to  contri- 
bute, ibid. 

1 1 .  Not  only  the  value  of  the  goods 
thrown  overboard,  muft  be  con- 
(idered  in  a  general  average  ;  but 
alfo  the  value  of  fuch  as  receive 
any  damage  by  wet,  &c.  from  the 
jettifon  of  the  reft.  ibid. 

12.  [fa  (hip  be  taken  and  carried 
into  port,  and  the  crew  remain 
to  take  care  of  and  reclaim  her, 
the  charges  of  reclaiming  and  the 
wages  and  expcnces  of  the  (hip's 
company,  during  her  arreft,  and 
from  the  time  of  her  capture, 
it  is  faid,  (hall  be  brought  into  a 
general  average.  J^.  ibid» 

13.  Not  fo  for  failors' wages  and 
provifions,  during  performance  of 
a  quarantine.  ibid. 

14.  i^arif  Whether  extraordinary 
wages  aod  victuals,  during  a  de- 
tention by  a  foreign  prince,  not 
at  war,  be  a  fubject  of  average  ? 

142 

1 5.  It  feems  that  wages,  &c.  during 
a  detention  to  repair  are.  ^.  ibiJ, 

16.  Diamonds  and  jewels,  when  a 
part  of  the  cargo,  muft  contiibute 
according  to  their  value,     143. 

«4S, 

17.  Ship  provifions,  the  rer.oi  s  01 

t'le  paflengerj,  v.tran.i^  .4:     rrl, 
M  m   4  anJ 
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and  Aich  jewels,  as  merely  be- 
long to  the  perfon>  do  not  con- 
tribute. Page  143 

1 8.  Nor  do  bottomry  or  refpon- 
dentia  bonds.  143.  481 

19.  Nor  the  wages  of  the  Tailors. 

144 

20.  In  order  to  fix  a  right  Aim,  on 
which  the  average  may  be  com- 
puted, we  (hould  confider  what 
the  whole  fliip,  freight,  and  car- 
go, would  have  produced  neat, 
if  no  jettifon  had  been  made; 
and  then  the  fliip,  freight,  and 
cargo  are  to  bear  an  equal  and 
proportional    part  of    the   lofs. 

21.  The  goods  thrown  overboard 
r.re  to  be  eftimated  at  the  price, 
for  which  the  goods  faved  were 
fold,  freight  and  all  other  charges 
being  firlt  deduced.  145 

22.  The  contribution  is,  in  gene- 
ral, not  made  till  the  fhip^s  ar- 
rival at   the   port  of  difchargc. 

146 

23.  The  infurer,  by  his  con  trad, 
engages  to  indemnify  the  in- 
furcd  againft  all  loflcs  arifing 
from  a  general  average.     146, 

H7- 
Average  Lr/s,  vide  Partial  Lojis. 


Bankruptcy. 

1 .  T  F  the  original  infurer  become 
i^  a  bankrupt,  it  ihall  be  lawful 
fior  him,  or  his  aligns,  to  make  a 
rcafTurance  to  the  amount  be- 
fore by  him  infured,  provided  it 
be  expreded  in  the  policy  to  be 
a  re-a/Turance.  317 

2.  If  the  infurer,  after  the  writing 
of  the  policy  and  before  a  lofs 
happen,  fhould  become  a  bank- 
rupt, the  iniurcd  may  prove  his 


debt  under  the  commiifion,  as  if 
the  lofs  had  happened  previous 
to  the  bankruptcy  of  the  under- 
writer.      Page  318.     note  (a). 

3.  This  flatute   has   been  held  to 
extend  to  infurances  upon  lives. 

494 

4.  If  the  borrower   on   bottomry 

becomes  bankrupt  after  the  loan 
of  the  money,  and  before  the 
event  happens,  which  entitles 
the  lender  to  repayment,  the 
lender  may  prove  his  debt  under 
the  commiflion,  as  if  the  event 
had  adlually  happened.  4S6 

Barratry. 

1 .  It  is  barratry  in  the  mailer  to 
finuggle  on  his  own  account.    34 

2.  The  derivation  of  the  word 
**  barratry,**   is    very  doubtful. 

93 

3.  Any  aft  of  the  mailer,  or  ma- 
riners, of  a  criminal  nature,  or 
which  is  grofsly  negligent,  tend* 
ing  to  their  own  benefit,  to  the 
prejudice  of  the.  a-'wners  rf.  the 
fl>ipy  and  without  their  con  fen  t 
or  privity,  is  barratry.  94 

4.  It  is  not  neceffary,  in  order  to 
.make   the  infurers   liable,    that 

the  lofs  {ho aid  happen  in  the  very 
aQ  of  barratry  ;  for  the  moment 
the  fliip  is  carried  from  its  pro- 
per track,  with  an  evil  intent, 
barratry  is  committed.     94.   101 

5.  But  the  lofs,  in  confequence  of 
the  aft  of  barratry,  mufl  happen 
dnring  the  'voyage  infurei^  and 
within  the  time  limited  in  the 
policy.  94 

6.  If  the  aft  of  the  captain  be  done 
for  the  benefit  of  his  owners, 
and  not  with  a  view  to  his  own 
intereft,  it  is  not  barratry,     ibid 

7.  If  the  owner  of  the  (hip  freight 
it  out  for  a  fpecifick  voyage,  the 
freighter  is  to  be  coniidered  as 
owner  prQ  hac  vice ;.  and  if  the 

m^er 
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mz&cT  commit  a  criminal  ^St, 
without  his  privity,  though  with 
the  knowledge  of  the  original 
owner,  it  is  barratry.     Page  94, 

95-    100,  101 
t.  The  infurers,  by  exprefs  words, 
undertake  generally  for  the  bar- 
ratry of  the  mafter  and  mariners. 

9.  If  a  declaration  fiate  a  (hip  to 
have  been  loft  by  the  fraud  and 
negUgence  of  the  raafter,  that  is 
a  fufEcient  averment  of  a  lofs  by 
harrmiry^  ibid 

10.  But  where  a  (hip  failed  a  dif- 
lerent  courfe  from  that  firft  in- 
tended, which  alteration  was 
publickly  notified  before  the  flup 
failed,  and  where  the  mailer  was 
to  have  no  benefit  by  the  change, 
it  wa$  held  not  to  be  barratry. 

11.  So  if  a  ihip  take  a  prize^  and 
inllead  ol^  proceeding  on  her 
voyage,  the  captain  is  forced  by 
the  marineif  to  return  to  port 
with  the  prize,  againft  the  or- 
ders of  his  owners,  the  captain 
is  juftified  by  neceflity;  and  it 
is  not  barratry,  bocaufe  not  done 
to  defraud  the  owners.  98 

12*  A  (hip  was  iofured  from  Lon- 
^ou  to  Seville ;  ihe  was  let  to 
freight  fox  the  voyage  5  fhe  fail- 
ed from  London  to  the  Downs, 
from  whence  Ihe  failed  to  Guern- 
fey,  ivhicb  luas  out  of  the  courfe 
of  the  voyage.  The  captain  went 
there  to  take  in  brandy  on  his 
o-ivn  account,  with  the  knowledge 
of  the  original  owner  of  the  (hip, 
hut  not  of  the  freighter  for  that 
toy  age.  This  was  held  to  be 
barratry.  99 

13.  A  breach  of  an  embargo  is  an 
ad    of   barratry  in    the   mafler. 

%.   103 

14.  An  acl  of  the  captain,  nuith 
the  kno^-wledge  of  the  onuners  of  the 
Jhipf  though  without  the  privity 
of  the  owner  of  the  goods,  who 


happened  to  be  the  perfon  in- 
fured,    is  BOt  barratry.       Page 

103,  104 

15.  If  the  mailer  of  the  ihip  be 
alio  the  owner,  he  cannot  be 
guilty  of  barratry.  106 

16.  The  fame  rule  prevails,  if  he 
commit  an  a6t,  which  would  be 
barratry  in  any  other  mafter, 
even  though  he  has  mortgaged 
the  ihip.  ibid 

17.  If  any  captain,  or  mariner, 
belonging  to  any  ihip  (hall  wil- 
fully bum  or  deftroy  her,  to  the 
prejudice  of  any  merchant  load- 
ing goods  thereon ;  t>r  of  any 
ferfon  under^writing  any  po^ 
licy  thereon,  or  to  the  prejudice 
of  the  owner  of  the  ihip,  he  (hall 
fuffer  death  as  a  felon,  witliout 
benefit  of  clergy.  108 

18.  If  the  offence  be  committed 
within  the  body  of  a  county,  the 
offender  (hall  be  tried  in  a  coart 
of  common  law ;  if  upon  the 
high  feas,  it  (hall  be  tried  ac- 
cording to  the  directions  of  the 
z%\\i Henry  8.  ch.  15.  I09 

Bottomry   and  Refpondentla. 

1.  Bottomry  is  a  contrad,  by 
which  the  ownef  of  a  ihip  bor- 
rows money  to  enable  him  to 
carry  on  the  voyage,  and  pledges 
the  keel  or  bottom  of  the  ihip  as 
a    fecurity   for  the    repayment. 

468 

2.  If  the  ihip  be  lofl,  the  lender 
alfo  lofes  his  whole  money ;  but 
if  not,  he  (hall  receive  his  prin- 
cipal, and  the  ftipulated  interefl, 
however  it  exceed  the  legal  rate, 

469 
3^  When  the  ihip  and  tackle  are 
brought  home,  they  are  liable, 
as  well  as  the  perfon  of  the  bor- 
rower for  the  monev  lent.      ibid 

m 

4-  When  the  loan  is  not  made 
upon  the  veilel,  but  upon  the 
gjods,   then  the  borrower  only 

is 
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is  per/onaHj  bound  to  an fwer  the 
contradl,  who  is  faid  to  take  up 
money  Mre/pcnJentia^  Pait  ^6g 
5*  In  this  conliils  the  chief  diffe- 
rence between  bottomry  and  re- 
fpondtntia ;  in  moft  otHcr  reijpeds 
they  are  the  fame.  ibid 

6.  There  is  a  third  kind  of  contrad 
upon  the  mere  hazard  of  the  voy- 
age, without  any  interell  in  (hip 
or  goods.  ibid 

7.  This  is  prohibited  as  to  Eufi 
India  voyages.  470 

t.  Bottomry  arofe  from  the  power 
given  to  the  mafter  of  hypothe- 
cating the  fhip  for  neceiraries  in 
a  foreign  country.  471 

9.  But  the  ihip  mufl  be  abroad ^ 
and  in  a  ilate  of  necejjity  to  juf- 
tify  fuch  an  a6t  of  the  matter. 

10.  This  fpecies  of  contract  was 
known  to  the  Rhodians.  ^73 

11.  The  principle,  upon  which 
bottomry  is  allowed,  is,  that  the 
lender  runs  the  riik  of  lofing  his 
principal  and  interell  i  and  there- 
fore it  is  not  ufury  to  take  more 
than  the  legal  rate.  475 

12.  If  a  contradt  were  made,  by 
colour  of  bottomry,  in  order  to 
evade  the  flatute,  it  would  be 
ufurious.  478 

13.  The  legality  of  the  contrad^ 
defended.  ibid 

14.  But  if  the  riik  be  not  run,  the 
lender  is  not  entitled  to  the  ex- 
traordinary premium.  479 

15.  The  rifks,  to  which  the  lender 
expofes  himfelf,  are  generally 
mentioned  in  the  condition  of 
the  bond;  and  are  nearly  the 
fame,  againft  which  the  under- 
writer in  a  policy  of  infurance, 
undertakes  to  indemnify.        480 

16.  Piracy  is  one  of  the  riilis, 
which  the  lender  on  bottomry 
runs.  481 

17.  If  a  lofs  by  fii//Kr^  happen,  l^e 
cannot  recover  sigainic  the  bor- 
rower, ibid 


18.  But  this  does  not  mean  a 
temporary  taking;    bat  it  moft 
be  inch  as  to  occa^on  a  total  lois. 

Page  481 

19.  Therefore  where  a  fhip  W2s 
taken  and  detained  for  a  ihoilt 
time,  and  yet  arrived  at  the 
port  of  dellination,  within  the 
time  limited,  it  was  held  that 
the  bond  was  not  forfeited,   ibid 

2a.  If  the  (hip  be  loft  by  a  wilful 
deviation  from  the  track  of  the 
voyage,  the  event  has  not  hap- 
pened, upon  which  the  borrowtr 
was  to  be  difcharged  from  his 
obligation.  483 

21*  If  the  borrower  becomes  bank- 
rupt after  the  loan  of  the  motney. 
and  before  the  event  happens* 
which  entitles  the  lender  to  re- 
payment, the  lender  may  prove 
his  debt  under  the  commi£ion, 
as  if  the  event  had  adualiy  hap- 
pened. 486 

22.  Bottomry  and  refpondenta 
may  be  infured,  provided  it  be 
fpecified  to  be  fucb  intereft  in 
the  policy.  10.  487 

23.  Unlefs  the  ufage  of  trade  fanc- 
tions  a  different  proceeding.     1  a 

24.  When  a  perfon  infures  a  bot- 
tomry interefty  and  recovd^  up- 
on the  bond,  he  cannot  alio  re- 
cover upon  the  ^licy.  487 

Broker, 

1 ,  The  broker,  by  the  cnftom,  is 
liable  to  be  fued  by  the  inforer 
for  premiums,  notwith (landing 
the  acknowledgment  by  the  in- 
furer,  in  the  policy,  that  he  has 
received  them.  29 

2.  The  broker  may  maintain  an 
a£lion  againft  the.  infured,  for- 
premiums  paid  on  his  account. 

25.   30 


Scei  jl^ent. 
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Capture. 

S  between  the  infurer  and 
infured,  the  ihip  is  to  be 
conlidered  as  loft  by  the  capture, 
though  (he  be  never  condemned  at 
all,  nor  carried  into  any  port  or 
fleet  of  the  enemy,  and  the  in- 
surer muft  pay  the  value.  P. 7 3. 87 
2«  If,  either  before  or  after  con- 
demnation, the  owner  retake  her, 
and  have  paid  falvage,  the  infurer 
maft  pay  the  lofs  fo  adually  fuf« 
tained.  74 

3.  If  the  lofs  be  paid  by  the  under- 
writer, before  the  recovery,  he 
flands  in  the  place  of  the  in- 
fured,  and  will  be  entitled  to  the 
benefits  of  the  reilitution.       ihid 

4.  A  capture  having  been  illegal, 
but  the  charge^  and  delay  being 
greats  the  infured  made  a  com- 
promise bona  fide  for  the  libera- 
tion of  the  ihip  ;  the  underwrit- 
ers were  held  to  be  anfwerable  for 
the  charges  of  that  compromife 

ibid 

5.  Before  the  ftatute  of  19  Geo.  2d 
ch.  37,  which  abolilhed  wager 
policies,  the  re-capture  had  a 
conAderable  effedt  upon  the  con- 
trail of  infurance.  77 

(•  But  now  the  contradt  is  not  at 
all  altered  between  an  infurer  and 


sn  infured. 


ihid 


7,  The  opinions  of  foieign  writers 
with  refpedt  to  capture  and  re- 
capture, ftated.  7S 

S.  By  the  marine  law  of  England ^ 
•as  pradliicd  in  the  court  of  Ad- 
miralty, it  was  formerly  held, 
that  the  property  was  not  chang- 
ed fo  as  to  bar  the  original  owner 
,;  in  favour  of  a  vendee  or  re-captor, 
till  there  had  been  a  fen tc nee  t'l 
condemnation.  79,  80.  150 

9.  But  now  by  flatute,  this  right 01 
the  original  owner,  in  cafe  cf  a 
re- capture,  is  prcfcr\ed  to  him 

4 


for     ever,     upon     payment     of 
ftatedfaivage  to   the  re-captors. 

Pa  e  8o.  156 

10.  Before  the  ftat,  of  19  Geo,  2. 
ch.  37,  feveral  cafes  were  de- 
termined upon  the  queftion  of 
re-capture  in  the  Engtifi  courts  ; 
but  the  fr.me  queftion  can  never 
again  a  rife  between  an  infurer 
and  infured.    81,  82,  83.  85,  86 

1 1.  If  the  (hip  be  recovered,  before 
a  demand  for  indemnity  is  made, 
the  infurer  is  only  liable  for  the 
amount  of  the  lofs  adually  fuf- 
tained  at  the  time  of  the  demand. 

87, 

12.  Or,  if  the  (hip  be  rcftored  at 
any  time  fubfcqucnt  to  the  pay- 
ment by  the  under-writer,  he 
(hell  then  (land  in  the  place  of  the 
infured,  and  receive  all  the  be- 
nefits refulting  from  fuch  reditu- 
tibn.  ihii 

Sec  be/romry.  No.  17,  18,   19 

C banging  the  Ship^ 

1.  It  being  neceiTary,  except  in 
fome  fpecial  cafes,  to  infert  the 
name  of  the  (hip,  on  which  the 
riik  is  to  be  run  in  the  policy  ;  it 
follows  as  an  implied  condition, 
that  the  infured  (hall  neither  fub- 
ftitute  another  (hip  for  that  men- 
tioned in  the  policy  before  the 
voyage  commences ;  in  which 
ca(c  therfe  would  be*no  contraft  at 
all ;  nor  during  the  voyage  re- 
move the  property  infui^d  from 
one  (hip  to  another.  331 

2.  If  he  do,  the  implied  condition 
is  broken*  and  he  cannot,  in  cafe 
of  lofs,  recover  againft  the  under- 
writer. 332 

3.  The  Ihip,  on  which  the  rilk  is  to 
be  run,  forms  a  material  part  of 
the  contract.  it  id 

4..  The  opinions  oi  Englifl?  mercan- 
tile writers,  and  of  foreign  au- 
thors jlated.  ibid 

5.  Exprefly 
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5.  Exprcfly  h?!d  in  England  that 
the  iniured  have  no  right  to 
change  the  bo;tom  of  the  (hip  ; 
for  when  an  infurance  is  made  on 
a  fpecific  (hip,  and  the  infurcd, 
without  the  confent  of  the  under- 
writer, changes  the  fnip,  he  has 
not  kept  his  part  of  the  contract. 

deaths. 

The  mailer's  c loath s  are  not  includ- 
ed under  a  general  infurance  en 
goods.  23 

Commevcement  ofthi  Rijk, 

1.  On  the  goods  it  is  ufually  from 
the  loading  ;  on  the  (hip,  (rom 
the  beginning  to  load,  24,  25 

2.  On  a  policy  '*  at  and  from  Ben- 
gal to  Ettjand,'^^  the  ri(k  com- 
mences from  the  frfi  arrival  at 
Bengal,  42 

Compafs  {Mariner^ J,) 

Invented  by  a  native  of  AmnJJi ;  and 
it  contributed  greatly  to    there 
vival  of  commerce.       In  trod.  xx. 
Concealments     See  Fr*:ud,  No. 

9;  10 

Confent, 

A  policy  mr4y  Be  altered  by  confent, 
even  after  it  is  figned.  3,  4 

ConfruSllon  of  the  Policy, 


1.  A  policy  muft  always  be  con- 
ilriK^d,  as  nearly  as  poflible,  ac- 
cording to  the  intention  of  the 
contracting  parties,  and  not  ac- 
cording to  the  llrict  meaning  of 
the  words  33 

2.  As  policies  arc  to  be  liberally 
cunilrued,  whatever  is  done   by 


the  mafler  in  the  ufaal  conrfer  fcx 
good  reaibns,  though  a  lofs  hap- 
pen thereon >  the  iniurer  is  liable, 

^H'  53 

3.  No  rule  has  been  more  frequent- 
ly followed  in  que/tions  cf  con- 
llr uftion,  then  the  u/a^e  0/ trade, 
with  reii^eft  te  the  voyage  infured« 

ibiJ 

4.  A  policy  on  a  (hip  genera JTy  from 
jf.  to  B,  WIS  conilrued  to  mean 
till  the  (hip  was  unhaJcJ,  34 

5.  But  if  it  contain  the  ufual  words 
' '  ////  mccred  t^wentj-fanr  bcmn  iw 

fafety  ;'*  the  infurcrs  Ihall  be  an- 
fvverable  for  no  lofs,  that  docs 
not  happen  before  the  expiration 
of  the  time*  ikid 

6.  Even  though  the  lois  was  occa- 
fioncd  by  an  act  committed  dar- 
ing the  voyage  infured.  hhid 

7.  Thus  where  the  mafler  of  the 
ftiip,  during  the  voyage  infured, 
committed  an  adl  of  barratry  by 
fmuggling  on  his  own  account ; 
the  infurer  was  held  not  to  be  li- 
able, bccaufe  the  ihip  was  not 
feized  till  near  a  month  after  her 
arrival  at  the  port  of  dedioaiioa. 

ibid 

8.  If  a  (hip  be  infured  for  6  months, 
and  three  days  before  the  expira- 
tion of  the  time  receive  her  death's 
wound  ;  but  by  pumping  is  kept 
aHoat  till  thiee  days  after  the 
time,  the   infurer  is  difcharged. 

9.  Thf  lofs  muft  happen  during  the 
continuance  of  the  voyage,  or 
withi<i  24  hours  after  her  moor- 
ing at  the  port  of  dedination.  37 

10.  Under  a  policy  containing  thoie 
words,  the  under- writers  were 
held  liable  for  a  fubfequent  loG  ; 
becaufe  the  captain  the  very  day, 
on  which  the  (hip  arrived  at  her 
moorings,  was  fervcd  with  an  or- 
der from  government  to  return  in 
order  to  perform  quarantine ;  and 
therefore  the  ihip  could  not  be 

iaid 


Table  tfibt  Principal  MatUrs. 


laid  to  have  moored  24  hoars  in 

Jafety^  although  ihe  did  not  go 

back  for  fome  days,  Pa^t  J9 

11.  In  a  policy  upon  freight,  if  an 
accident  prevent  the  fhip  from 
failing,  the  infared  cannot  re- 
cover the /reiaSe,  which  he  *wouU 
have  earned f  if  (he  had  completed 
her  voyage.  ihid 

12.  If  a  fhrp,  from  (Irefs  of  wea- 
ther, is  in  a  decayed  condition, 
and  goes  to  the  neareil  place  to 
rc-fit,  it  is  to  be  confidercd  in  the 
iame  light,  as  if  ihe  had  been 
repaired  at  the  very  place»  from 
which  the  voyage  was  to  com- 
mence, and  no  deviation  from 
the  terms  of  the  policy.  41 

13.  When  a  fliip  is  infured,  ''at 
and  from  Bengal  to  London^**  thi 

^rjt  arrival  at  Bengal  is  intended 
to  be  the  commencement  of  the 
rifle.  42 

14.  When  an  infurance  is  '*  at  and 
from*^  the  fhip  is  protefted  dur- 
ing her  preparation  for  the  voy- 
age ;  but  if  all  thoughts  of 
the  voyage  be  laid  afide,  the  in- 
forer  is  difckarged.  ibid 

15*  Where  there  was  an  infurance 
on  the  outward  and  homeward 
bound  voyage  ;  and  the  latter  ran 
**  at  and  from  Jamaica  to  Lon- 
"  den  ;"  It  was  held,  that  the 
homeward  rifle  b«gan  when  the 
fhip  moored  at  any  part  of  the 
ifland,  and  that  there  the  outward 
ri&  ended,  and  did  not  continue 
till  fhe  came  to  the  lad  port  of 
delivery.  ibid 

16.  This  cafe  confirmed  as  to  a  po- 
licy on  the  Jhipt  but  the  outward 
rifk  on  coods.  continues  till  they 
are  landed.  43 

17.  In  conftruing  poIii:ies,  the  f  rie- 
turn  jus y  or  apex  juris  is  not  to  be 
the  rule,  but  a  liberal  conllruc 
tion  is  CO  be  adopted,  and  the 
ufage  of  trade  called  in  to  ex- 
plain 2^ny  doubts.  44 


18.  Thus  in  an  infurance  on  goods 
from  Malaga  to  Gilr altar,  and 
from  thence  to  England  or  Hol- 
land, the  parties  having  agreed 
-that  the  goods  might  be  un- 
loaded at  Gihraltar,  and  refhip* 
pcd  in  one  or  moi-e  Britijh  fhip 
or  fhips,  and  it  appearing  ia 
evidence  that  there-  was  no  j?r/- 
tijh  fhip  at  Gibraltar^  but  the 
goods  had  been  unloaded  and. 
put  into  a  ftorejhip  (which  was 
always  conHdered  as  a  ware- 
houfe)  the  infurers  were  held 
to  be  liable  for  the  lofs  of  thefe 
goods  in  the  (lore  ihip.     Page  43 

19.  A  fhip  was  infured  from  Lon- 
don  to  any  place  beyond  the  Cape 
of  Gbod  Hope,  The  fhip  arrived 
m  the  river  Canton  in  China^ 
where  in  order  to  be  heeled  and 
refitted,  the  fails,  &c.  were  ta- 
ken out,  and  lodged  in  a  bani 

faulj  on  an  ifland  in  the  river 
(which  was  proved  to  be  ujucd 
and  beneficial  to  all  concerned) 
the  underwriter  was  held  liable 
for  the  lofs  of  the  fails  by  fire, 
while  in  this  bank  fanl*  4^ 

20.  The  infurer,  at  the  time  of 
underwriting,  has  under  his  con- 
fideration  the  nature  of  the  voy- 
age, and  tiie  ufual  manner  of 
doing  it.  47 

21.  What  is  ufually  done  by  fiicli   . 
a  fhip,   with  fuch    a   cargo,   in 
fuch  a  voyage,  is   underftood  'to 
be -referred  to  by   every  policy. 

ihid 

22.  If  a  (hip  be  driven  a  mile  on 
fhore  by  a  hurricane,  6r  be  burnt 
in  a  dry  dock,  while  repairing, 
the  infurer  is  liable.  4S 

23.  The  goods  on  board  the  fhips, 
the  Hope  and  the  Anjie,  were  in- 
fured at  and  from  Dartmouth  to 
Wat  erf  or  dy  a<jd  from  thence  to 
the  port  or  ports  oi  difcharge,  on 

tJie 
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the  coad  of  Labrador ^  with  leave 
to  touch  at  Neivfoundland,  till 
the  goods  Jhovld  be  fafely  dif.harg- 
ed  and  landed.  From  the  time  of 
their  arrival,  the  crew  was  chiefly 
employed  in  fiihing,  and  took 
out  their  cargo  only  at  Icifure 
times  (which  was  fully  proved  to 
be  the  ufage)  and  the  fhips  were 
talren  by  a  privateer,  before  they 
were  unloaded.  The  court  held 
that  the  infurers  were  liable ; 
for  that  according  to  the  ufage 
there  was  no  delay.  Page  49 

24.  When  a  man  infures  one  fpc- 
cics  of  property,  he  cannot  re- 
cover damage,  occalioned  by  the 
Jofs  of  a  fpecies  of  property  dif- 
ferent from  that  named  in  the 
policy.  59 

25.  Under  a  policy  upon  the  Jhipy 
or  upon  the  goods,  the  infured 
cannot  recover  txtraird.nary  fjca- 
gts  paid  to  the  (eamen,  or  provi- 
Jions  expended,  during  a  deten- 
tion to  repair,  or  a  detention  by 
an  embargo,  59,   60 

26.  Nor  is  the  underwriter  on  goods 
liable  for  the  freight  paid  by  the 
owner  of  the  eoods  to  the  pro- 
prietors of  the  ihip,  where  the 
goods  were  partially  loft.  60 

27.  In  the  conllrudion  of  policicsf 
the  lofs  muft  be  a  dire&  and  im- 
mediate confequence  of  the  peril 
infured,  and  not  a  remote  one, 
in  order  to  entitle  the  infured  to 
recover.  63 

28.  Thus  in  an  adlion  upon  a  po- 
licy to  recover  Che  value  of  fome 
negroes,  who  perifhed  by  mutiny^ 
which  was  one .  of  the  rifks  in- 
flared  againft ;  it  was  held  that 
the  underwriters  were  liable  for 

,  all  thofe,  who  were  killed  in  the 
mutiny,  or  who  died  of  their 
wounds :  that  all  thofe,  who 
died  of  the  bruifes,  which  they 
received  in  the  mutiny,  though 
accompanied  with  other  cauies. 


were  to  be  paid  for  by  tKe  im« 
derwriters.  But  ihcy  were  not 
liable  for  thofe,  v/ho  hadfwal- 
lowed  fait  water,  and  died  in 
confequence  tlicreof,  or  who 
leaped  into  the  (ea,  and  hung 
upon  the  fides  of  the  fhip,  with- 
out being  otherwife  bruifed,  or 
who  died  of  chagrin ;  ail  thefe 
having  been  loft^  by  too  remote 
a  confequence.  Fage  64 

29.  In.  the  conflru£UoR  of  a  polky 
upon  time,  the  fame  liberality 
prevails  as  in  other  cafes;  and 
an  attention  to  the  meaning  of 
the  contra&ing  parties  has  al- 
ways been  paid.  65 

jo.  In  an  infurance  at  and  ^Ttmt 
Liverpool  to  Antigua^  i/jitb  li" 
bertj  to  cruife  fix  ijoteis ;  it  was 
held,  that  this  meam^a  coane&ed 
portiooi  of  time,  and  not  a  de- 
fultory  cruifing  for  fix  weeks  a/ 
any  time.  ibid 

Of  the  ConftruHion  ef  Ea  ft- India 
Policies i  fee  Eafl- India  Voyages, 

Of  the  ConftruBion  of  Leffes  hy 
Perils  of  the  Sea,  fee  Perils  if 
the  Sea. 

Of  the   Conflruaion  of  Leffes  ij 
Capture^  fee  Capturem 

Of  the  Conflruaion   of  Loffes  tj 
Detention^  fee  Detention^ 

Of  the  ConfiruSlion   of  Loffes  bj 
Barratry^  fee  Barratry.- 

Continuance  of  the  Rift. 

1.  On  the  (hip  till  her  arrival  aC 
the  port  of  deftination,  and  till 
fbe  has  been  moored  24  hours  ia 
good  fafety.  26 

2.  On  the  goods  till  they  are  fafely  ' 
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landed  at  the  port  of  deftination ; 
which  includes  the  carriage  in 
the  fliip's  boat  to  the  fnorc,  but  ^ 
not  in  the  boat  of  the  owner  of 
the  goods,  Pog^  25 

3.  l£  a  policy  be  general  on  a  (hip 
from  j1,  to  B.  the  underwriter 
has  been  held  anfwerable  till 
the  fhip  is  unloaded.  34 

4.  But  if  it  contain  the  ufual  words 
**  till  moored  24  hours  in  fafe- 
*'  ty ;"  the  infurer  is^  liable  for 
no  lofs,  that  does  not  happen 
before  the  expiration  of  that 
time.  ibid 

5.  Even  though  it  be  occaiioned 
by  an  aft  done  during  the  voy- 
age infured,  ihid 

6.  If  the  mailer,  during  the  voyage, 
commit  an  aft  of  barratry  by 
fmuggling,  and  the  (hip  be  not 
feized  till  near  a  month  after  her 
arrival  at  the  port  of  deftination, 
the  infurer  is  difcharged.       ihid 

7.  If  a  fhip  be  infured  for  fix 
months,  and  three  days  before 
the  expiration  of  that  time  re- 
ceive her  death's  wound,  but  by 
pumping  is  kept  afloat  till  three 
days  after,  the  infurer  is  not 
liable.  3  6 

S.  But  the  (hip  cannot  be  faid  to 
have  moored  24  hours  in  fafety, 
when  the  very  day,  on  which  Ihc 
arrives  at  her  moorings,  the  cap- 
tain is  ferved  with  an  order  to 
return  to  perform  quarantine, 
altho'  he  does  not  obey  for  fome 
days :  and  therefore  the  infurer 
is  liable  for   a  fubfequent  lois. 

39- 
Ctniratandy  fee  Pnhlhlud  Goods. 

Convoy. 

I.  If  the  infured  warrant  that  the 
veflcl  ihall  depart  v»ith  convoy, 


and  fhe  do  not;    the  policy  is 
defeated.  Pag^  386 

2.  A  convoy  means  a  naval  force, 
under  the  command  of  that  per- 
fon,  whom  government  may 
happen  to  appoint,        386.    389 

3.  Therefore  where  a  (hip  put 
herfelf  under  the  direftion  of  a 
man  of  war  till  (he  (hould  join 
the  convoy,  which  had  left  the 
ufual  place  of  rendezvous  before 
(he  arrived  there,  it  was  held  not 
to  be  a  departure  with  convoy, 
altho'  fhe  in  faft  joined,  and  was 
loll  in  a  dorm.  387 

4«  Q^  Whether  failing  orders  from 
the  commander  in  chief  to  the 
particular  (hips  are  necefTary  to 
con  Hi  tute  a  convoy?    387,    390, 

39« 

5.  A  convoy  appointed  by  the  ad- 
miral, commanding  in  chief  upon 
a  (lation  abroad,  is  a  convoy  ap- 
pointed by  government.  392 

6.  A  failing  with  convoy  from  the 
ufual  place  of  rendezvous,  as 
Spithead  for  the  port  of  London, 
is  a  departure  with  convoy,  with- 
in the  meaning  of  fuch  a  war- 
ranty. 392,    393 

7.  Although  the  words  oled,  ge- 
nerally are  **  to  depart,"  or  to 
*'  fail  with  convoy;"  yet  it  ex- 
tends to  fail  with  convoy  through- 
out the  voyage.  3'^^ 

8.  But  an  unforefccn  reparation 
fronr  convoy  is  an  accident,  to 
which  the  underwriter  \i  liable. 

396 

9.  So  held  where  a   (hip  was  fe- 
tparated    from    h^r    convoy    by 

llorm,    and  by  (lorm  prevented 
from  rejoining  it,  and  was  lofL 

5Q7 

10.  Even  where  the  fhip  hss  been 
prevented  by  tempeiruous  v/ca- 
ther  from  joining  the  convoy, 
at  ^  Itail  (b  as  to  receive  the 
orders  of  the  commodore,  if  (he 
uo  e\firy  tiling  in  her  power  to 

e/icft 
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^^^^  \Xy  it  fhall  be  deemed  a 
fsdling  with  convoy.  ^age  398 
1 1 .  Othervvire  if  the  not  joining  be 
owing  to  the  negligence  and  de- 
lay of  the  captain,  ibid 

Corn. 

Is  a  generat  expreiHon  in  the  me- 
morandum at  the  foot  of  the  po- 
licy,  and  has  been  held  to  in- 
clude feas  and  Beans.  127 

CourU 

I.  The  proper  court  for  the  trial 
of  quellions  relative  to  policies 
of  infurance  is  a  court  of  com- 
mon law.  448 

z.  Courts  of  equity  have  no  jurif- 
di£^ion  over  fuch  quedions.    449 

3.  If  indeed  the  truilee  in  a  policy 
of  infurance  a^ually  refufe  his 
name  to  the  cefluy  que  truft  in  an 
a£lion  at  law,  that  may  be  a 
ground  of  application  to  a  court 
of  equity.  45 1 

4.  So  alfo  an  application  may  be 
made  to  a  court  of  equity  for  a 
commifiion  to  examine  witneflc^ 
reilding  abroad.  ibid 

5.  It  is  alfo  allowable,  where  fraud 
is  fufpeded,  to  apply  to  equity, 
ifi  order  to  procure  a  difclofure 
of  circumflances  upon  the  oath 
of  the  infured.  452 

6.  But  in  all  other  cafes,  a  court 
of  common  law  is  the  proper 
forum.  ibid 

7.  Even  if  the  parties,  by  a  claufe 
in  the  policy,  Ihould  agree  to 
refer  any  difpute  to  arbitration,, 
that  will  not  ouil  the  court  of 
common  law  of  its  jurifdi6tion, 

yunlefs  a  reference  is  in  fad  made, 
or  is  depending.  ibid 

Court  of  Policies  of  Infurance, 

The  hiftoTy  of  its  origin  and  de- 
dine.  Introd.  xxxvii 


Cruifem 

A  liberty  to  cruife  Hx  weeks  means 

to  give  a  permiflioa  to  croiie  for 

Jix  fucceffive  *weeis,    and  not  a 

defnltory  cruifing  for  forty>two 

days  at  any  time.  Page  66 

Crtifades* 

They  contributed  to  the  revival  of 
commeree.  Introd.  xiz. 


DaU. 

TH  E  day,  month,  and  year, 
on  which  the  policy  was  ex- 
ecuted,  mull  be  infertcd.         39 

Declaratien. 

I  -•  In  order  to  entitle  the  infured 
to  recover  expenccs  of  iklvage, 
it  is  not  neceflary  to  ftate  them 
in  the  declaration*  as  a  ipecial 
breach  of  the  policy.  159 

2.  Thus,  in  a  declaration  on  a  po« 
licy  on  goods,  it  ftated,  ck«  the 
fhip  fprung  a  leak,  and  funk  in 
the  river,  whereby  the  goods 
were  (polled.  Lord  Hard^wickt 
held,  that,  under  this  declara- 
tion, the  plaintifB  might  gire 
in  evidence  the  expenccs  of  fal- 
vage,  159.    468 

3.  A  declaration  on  a  policy  of  in- 
furance muft  fet  out  the  policy, 
and  aver  that  it  was  iigned  h^ 
the  defendant ;  and  that  in  coo- 
fideration  of  the  premium,  he 
undertook  to  indemnify  the  in- 
fured. 455 

4.  The- declaration  muft  then  ftate 
the  intereft  of  the  infured.      ibid 

5 .  It  fhould  next  ihew  the  lofs  to 

have 
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)iav6  happened  by  one  of  the  pe- 
rils mentioned  in  the  policy  $  but 
it  muft  ftate  it  accordirig  to  the 
truth.  Page  455 

^.  To  aver  that  the  lofs  happened 
by  x^'^  fraud  and  nigligsnct  of  the 
mafter  is  a  fuffident  averment  of 
barratry*  456 

7»  In  a  declaration  for  ziflial,  the 
infured  may  recover  for  a  partial 
lofs.  iiid 

B*  Though  the  plainti^T  appear  in 
proof  to  have  a  larger  intereft 
tkan  is  averred  in  the  declara*- 
tioii>  yet  he  is  entitled  to  reco- 
ver. .  460 

9.  The  general  i/Tae^  tioM  afjumffit^ 
id  the  ufoal  plea  to  a  declaration 
upon  a  policy.  462 

DtUnlioH* 

1.  The  nnderwriter^  by  expreis 
word«,  undertakes  to  indemnify 
againft  all  damages  ari£ng  from 
the  detention  of  kings>  princes, 
or  people.  8^ 

JB,  A  detention  is  faid  to  be  an  ar- 
rcft  or  embargo,  in  time  of  war 
or  peace,  laid  on  by  the  publick 
authority  of  a  Hate.  88 

3.  In  cafe  of  an  arreft  or  embargo 
by  a  prince,  though  not  an  ene- 
my, the  infured  is  entitled  to 
recover  againft  the  infarer.     ibid 

4.  In  cafe  of  detention  by  a  foreign 
power,  which  in  time  of  war 
may  have  feis^ed  a  neutral  (hip, 
in  order  to  be  fearchtd  for  ene- 
my's propert)^/  the  charges  con- 
iequent  thereon  muft  be  borne 
by  the  underwriter*    .  89 

5.  A  neutral  fliip  with  neutral  goods 
on  board,  configned  to  London^ 
was  captured  off  the  coaft  of  ^^r- 
harj  by  a  Spauip  fhip ;  fhe  was 
condemned  as  prize,  becaufe  (he 
refufed  to  be  fearched,  and  re- 
filled with  force ;    and   becaufe 


(he  had  no  charter  party  oa 
board.  But  the  court  held  that 
a  neutral  (hip  is  not  obliged  to 
(lop  to  be  fearched>  and  the 
fearcher  does  it  at  his  peril; 
therefore,  as  it  was  a  cafe  of 
improper  detention^  the  infurer 
was  held  liable.  Page  89,  90 
d.  But  a  detention  for  non-pay- 
ment of  cuiloms,  or  for  navigat- 
ing againft  the  laws  of  thofe 
countries,  where  the  (hip  hap- 
pens to  be,  (hall  not  fall  upon 
the  underwriter.  90 

7.  Whether  the  infurers  are  liable 
for  the  payment  of  damage  a- 
ri(ing  by  the  detention  or  feizure 
of  (hips,  before  the  commence- 
ment of  the  voyage,  where  the 
ri(k  is  **  at  and  from"  by  the 
government  of  the  country,  to 
which  they  belong?   Qu«  90,  91 

8.  Before  the  infured  can  recover 
in  cafe  of  detention,  he  muft  a« 
bandon  to  the  infurer  whatever 
claims  he  may  have  to  the  goods 
in(uredh  9  s 

9.  The  time,  within  which  the 
abandonment  muft  be  made  ii| 
fuch  cafes  is  not  afcertained  in 
England    by  any    pofitive    rule. 

ibid 

10.  A  detention  by  particular  or- 
dinances, which  contravene,  or 
do  not  form  a  paxt  of  the  law 
of  nations,  is  a  riik  within  a 
policy  of  infurance.  417 

Deviation* 

1 ,  Is  underftood  to  mean  a  volun- 
tary departure,  without  neccjCry 
or  any  reafonable  caufe,  from  the 
regular  and  ufaal  courle  of  the 
fpcci tic  voy ageinfured.  3^5 

2.  Whenever  this  happens,  the  voy- 
age is  determined;  and  the  in- 
furers arc  difchargcd  from  any  rc- 
(ponllbility.  ihid, 

N  n  3,  The 
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3'.  Thereafonofthisb,  becaofethe 
fliip  goes  opon  a  different  voyage 
from  that  againil  which  the  in- 
furer    undertook    to  indemnify. 

Pa;/ 336 

4.  It  is  not  material  whether  the 
lo(s  be  or  be  not  an  adnal  confe- 
qaence  of  the  deviation  ;  for  the 
infurers  are  in  no  cafe  anfwerable 
for  a  fubfeqnent  lofs,  in  whatever 
place  it  happen  9  or  to  whatever 
caufe  it  may  be  attributed,    ihid. 

5.  Neither  does  it  make  any  differ- 
•  ence  whether  the  infured  was  or 

was  not  conienting  to  the  devia* 
tion.  ihid. 

6.  A  (hip  was  infnred  from  Dart- 
mouth  to  Liverpool ;  flie  pat  into 
Loo^  aflacijhemujtofnictjfty  paft 
hy  ;  and  although  no  accident  be- 
fel  her  in  goinginto  or  coming  out 
of  JUd  (for  ihe  was  loft  after  (he 
got  out  to  fea) ;  it  was  held  to  be 
a  deviation,  ihid, 

7.  A  (hip  being  infured  from  Dun- 
kirk to  Leghorn,  Comes  to  D(>ver 
for  a  Mediierrameam  pafs ;  and  it 
was  held  to  be  a  deviation,    ihid. 

8.  If  the  matter  of  a  vefTel  put  into 
a  port  not  ufual,  or  (lay  an  un- 
ufual  time,  it  is  a  deviation    337 

9.  The  infured  ordered  their  broker 
to  infure  on   a  particular  veiTel 
from  Carren  to  Hull,  ivith  lihertj 
to  call  as  ufutd.   Thefe  tn(bu^on5 
were  entered  in  the  broker's  books, 
and  the  infurer  fubfcribed  a  poli- 
cy on  the  eoods,  *'  at  and  from 
"  the  loadmg  thereof,  on  board 
"  the  (aid  (hip  at  Carrom  wharf, 
*'  and  to  continue  and  endure] 
"  until  the  faid  (hip  {hein^aiiow^ 
♦'  ed  a  lihertj  to  call  at  Leiib) 
"  (hall  arrive  at  f/sr/A"    It  being 
ufual  fot  thefe  vtStU  to  call  at 
Borroivfione/s ,   Leitb^  and  Mori^ 

fin* 9  Haven  ;  this  veiTei  ftopt  at 
the  latter ;  and  received  no  da- 
mage in  going  into  or  coming 
out  of  it.     The  Courts  in  Scot- 


Umd  held  it  was  no  deviation ; 
bat  the  judgment  was  reveHed  in 
the  Hou(e  of  Lords.       Page  3  37 

io.  If  the  deviation  be  bat  for  a 
fingle  night,  or  fM-  an  hoar,  it  is 
fatal.  3^1 

1 1 .  A  (hip  was  bound  fit>m  Cork  to 
Jamaica,  under  convoy.  Being 
of  force,  ihe,  with  two  other  vef- 
fels,  took  advantage  of  the  night, 
and  cruized  in  hopes  of  meeting 
with  a  prise ;  it  was  held  a  devi- 
ation, md. 

1 1  •  But  if  a  merchant  (hip  carry  let- 
ters of  marque,  (he  may  cbmte  an 
enemy, though  (he may  not  avize, 
without  being  deemed  guilty  of  a 
deviation.  ihid. 

13.  Wherever  the  deviation  is  occa- 
(ioned  by  abfolute  nece(Sty;  as 
where  the  crew  forced  the  captain 
to  deviate,  ihe  underwriter  con- 
tinues liable.  34s 

14.  The  juiliiications  for  a  devia- 
tion  (eem  to  be  the(e  ;  to  repair 
the  vdlkl ;  to  avoid  an  impending 
Aorm' ;  to  e(cape  from  an  ene« 
my ;  or  to  feek  for  convoy.     343 

15.  If  a  (hip  is  decayed  and  goes  to 
the  neareft  port  to  refit,  it  is  no 
deviation.  343,  344 

16.  Wherever  a  (hip,  in  order  to 
efeape  a  (torm,  goes  out  of  the 
dired  couHe ;  or  when,  in  the  due 
courfe  of  the  voyage,  is  driven 
out  of  it  by  Arefs  of  weather;  this 
is  no  deviation.  345 

17.  If  a  (torm  drive  a  (hip  out  of 
the  courfe  of  her  voyage,  and  (he 
do  the  be((  (he  can  to  get  to  her 
port  of  deAina tion,  (he  is  not  ob- 
liged to  return  to  the  point  from 
which  (he  was  driven.  ^46 

18.  A  (hip  was  warranted  to  fail  with 
convoy  from  England  to  St.  Kiti*s, 
and  was  (eparated  from  convoy 
by  a  dorm.  The  captain  fwore 
that  his  invariable  object,  after 
the  (cparation,  was  to  gain  St, 
Kift*s,  or  to  fall  in  with  convoy. 

The 
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^Ke  (hip  being  taken,  it  was  held 
that  the  deviation  was  excufed, 

Bagi  346 

19.  In  another  cafe,  where  a  fhip 
had  been  driven  out  of  her  port 
of  loading,  into  another  port,  by 
fh-efs  of  weather>  and  fhe  often 
attempted  to  retarn  but  could 
not ;  it  was  held  that  fhe  was  not 
guilty  of  a  deviation,  though 
(he  did  not,  in  fa£l,  return  to 
the  port  from  whence  (he  was 
driven.  347 

fto»  A  deviatioii  may  alio  be  jufti- 
£ed,  if  done  to  avoid  an  enemy 
or  to  feek  for  convoy.     3  5 1  •  3  5  3 

ai.  A  (hip  being  infured  and  war- 
ranted to  depart  with  convoy  from 
Bremtn  to  Londom,  fet  fail  from 
JBremem  to  the  £/^,  under  convoy 
of  a  Dutch  man  of  war,  where 
they  were  joined  by  two  other 
Dtttch  men  of  war,  whence  they 
failed  to  the  Texel^  where  they 
found  a  fquadron  of  En^lijb  men 
of  war*  ^t  was  held  that  their 
going  to  the  Elte,  though  out  of 
the     way,      was    no    deviation. 

ft 2.  A  (hip  was  infured  from  Loudon 
to  Gihrokar,  warranted  to  depart 
with  convoy.  There  was  a  con- 
voy appointed  for  that  trade  at 
Spitbeadf  but  the  (hip  was  loft  in 
her  way  thither.  The  court  held 
that  the  ihip  was  protedled  by  the 
infurance  to  a  place  of  general 
rendezvous.  352 

rft.).  Where  a  captain  juftiEes  a  de- 
viation by  the  ufage  of  a  particu- 
lar trade,  there  mud  be  a  clear 
and  eftablifhed  ufage ;  not  a  few 
vague  inilances  only.  3^3 

84*  Wherever  a  (hip  does  that, which 
is  for  the  general  benefit  of  all 
parties  concerned,  the  adt  is  as 
much  within  the  fpirit  cf  the  po- 
licy as  if  it  had  been  expreiTed  : 
and  in  order  to  fay  whether  a  de- 
viation be  juflifiable  or  not,  it 
will  be  proper  to  attend  to    the 


motives,  end,  and  confequences  of 
the  ad  as  the  true  ground  of  judg- 
tbent.  Pflj/354 

25 .  It  has  been  held,  that  if  a  ihip 
deviate  from  necefiity,  the  (hip 
muft  purfue  fuch  voyage  of  ntctf* 
Jity  in  the  direct  courfe,  and  in 
the  (horted  time  poflible,  other- 
wife  the  underwriters  will  be  dif* 
charged.  ihid^ 

16.  In  fuch  a  cafe  nothing  more 
muft  be  done  than  what  the  ne- 
ceflity  requires.  358 

27*  A  deviation  mertly  intended,  but 
never  carried  into  ejflFed,  does  not 
difcharge  the  in  furers  •  359 

28.  But  if  it  can  be  ihewn  that  the 
parties  never  intended  to  fail  up* 
on  the  voyage  infured  ;  if  all  the 
ihip'*  papers  be  made  out  for  a 
different  place  from  that  defcribcd 
in  the  policy  ;.  the  infurer  is  dif- 
charged,  though  the  lofs  (hould 
happen  before  the  dividing  point 
of  the  two  voyages.  360 

29.  Thus  where  a  fhip  was  infured 
from  ••  Maryland  to  Cadisc,**  it 
appeared  that  the  fhlp  was  clear- 
ed to  Fahncuth,  and  a  bond  was 
given,  that  all  the  enumerated 
goods  (hould  be  landed  in  Britain  : 
an  afiidavit  of  the  owner  dated  the 
ihip  to  be  bound  for  Faljnouth  ; 
and  the  bills  6f  lading  were,  '*  to 
Falmouth 9  and  a  marker."  There 
was  no  evidence  of  her  being  def- 
tined  for  Cadiz,  The  court  held 
that  the  infurers  were  not  liable, 
although  the  fhip  wjs  taken  be- 
fore the  dividing  point  of  the  two 
voyages.  ihid* 

30.  As  it  is  fettled  that  a  mere  inten* 
ticn  to  d^iiate  will  not  vacate  the 
policy,  it  follows  as  a  con  feq  fence, 
and  has  been  fo  held,  that  what- 
ever daniagc'happens  before  a6lu- 
ai  deviation,  falls  upon  the  un- 
derwriters. 362 

3 1 .  Subjed  to  the  rules  already  ad- 
vane«^,  devinnon  or  not  is  a  quef- 
ticfi  of  fa(^t  to  be  decided  acorc- 
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ing  to  the  circumftances  of  the 

caie.  Page  362 

32.  In  cafes  of  deviation,  the  pre- 

siium  is  not  to  be  returned.  ibiJ. 

Doubli  Infurance. 

1 .  It  is  where  the  fame  man  is  to 
receive  two  fums  inftead  of  One ; 
or  the  fame  fum  twice  over,  for 
the  fame  lofs,  by  reafon  of  his 
having  made  two  infuranccs  upon 
the  fame  property,  320 

2.  Difference  between  a  re-affurance 
and  a  double  infurance  ibid. 

3.  Where  a  man  makes  a  double 
infurance,  he  may  recover  his 
lofs  againit  which  fet  of  under- 
writers he  pleafes  ;  but  he  caa 
recover  for  no  more  than  the  a- 
amount  of  his  lofs.  ibid. 

4.  But  when  one  fet  of  under^writ- 
ers  pay  the  lofs,  they  may  call 
upon  the  other  under- writers  to 
contribute  in  proportion  to  the 
fums  they  have  inlured.  321,  322 

5.  But  though  a  double  infurance 
cannot  be  wholly  fupportcd,  fo 
as  to  enable  a  man  to  recover  a 
two-fold  fatisfadion  ;  yet  various 
perfons  may  infurc  various  inter- 
ells  on  the  fame  thing,  and  each 
to  the  whole  value  ;  as  the  maf- 
ter  for  wages  ;  the  owner  for 
freight ;  onrf  perfon  for  goods  ; 
another  for  bottomry.  323 

6.  In  what  cafes  a  man  fhall  be  faid 
to  make  a  double  infurance  ;  and 
when  not,  fully  confidcred  from 
page  323  to  330, 

7  Vi  the  fame  msn  for  his  own  ac- 
count, ihoti^h  net  in  his  on^n  name 
infnrcs  dcublv,  it  is  llill  a  double 
infurance.  326 

8.  The  Jriws  cf  foreign  countries, 
upon  the  fnbjcd  cf  double  infur- 
ance, are  far  from  being  uniform, 

330- 


Eaft^India  Vojagts. 

1 .  ^  I  ^  H  E    ufage  of  trade  witB 

X  refpeft  to  thefc  voyages  has 
been  more  notorious  than  in  any 
other,  the  quelBon  having  more 
frequently  occurred  Pa^e  52 

2.  The  charter  parties  of  the  India 
Company  give  leave  to  prolong 
the  fhip's  flay  in  India  for  a  year, 
and  it  is  common  by  a  new  agree- 
ment, to  detain  her  a  year  longer. 
The  words  of  the  policy  too  are 
very  general  without  limitadon 
of  time  or  place.  ibid 

3.  Thefe  charter  parties  are  (b  no- 
torious, and  the  courfe  of  tlie 
trade  is  fo  well  known,  that  the 
under-writer  is  always  liable  (or 
any  intermediate  voyage,  upon 
which  the  fhip  may  be  fent,  while 
in  Indiay  thojugh  not  cxprcfly 
mentioned  in  the  policy.         i^td 

4.  Thus,  where  the  infurance  was 
"  at  and  from  Bengal  to  any 
'  *  ports  or  places  whatlocver,in  the 
•*  laft  Indies,  China,  Pirfia,  or 
*'  el  fe where  beyond  the  Cape  ef 
"  Good  Hope,  forwards  and  back- 
"  wards,  and  during  ^hcr  ftay  at 
'*  each  place,  until  her  arrival 
"  in  London,  &c,"  The  captain 
when  in  Bengal  entered  into  a 
new  agreement  for  prolonging 
the  fhip's  flay,  and  went  feveral 
intermediate  or  country  voyages, 
in  the  lafl  of  which  (he  was  loft  \ 
the  infurers  were  held  liable.     53 

5.  In  an  infurance  "  from  Londom 
"to  MadraTvmd  China,  with  li- 
'•  beriy  to  touch,  flay,  and  trade 

•  *'  at  any  ports  or  places  wh:;rfo- 
•'  ever,"  the  fadls  were;  that 
when  the  ftiip  arrived  at  Madras, 
{he  was  too  late  to  go  to  China 
that  year,  upon  which  fhe  was 
fent  by  the  council  to  Bengal  to 

fetch 
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fetch  rice,  which  voyage  ihc  per- 
formed once,  but  in  the  fecond 
attempt  (he  was  loil.  The  in- 
furers  are  anfwerable  on  account 
^*  (  the  ufage.  Page  55 

In  an  infurance  on  a  fhip  **  at 
and  from  London  to  Ben^^al,  be- 
ginning the  rifle  upon  the  fhip 
at  London^  and  fo  to  continue 
till  the  arrival  of  the  faid  (hip 
at  Madrafs  and  Bengal ^  luith 
liberty  to  touch  and  ft  ay  at  any 
'*  port  or  place  in  this  voyage '^^^ 
the  under- writers  were  held  to 
be  anfwerable  for  a  lofs,  which 
happened  in  an  intermediate 
voyage  from  Madras  to  Vi/a 
^ipatuam  for  rice  by  order  of  the 
council.  56 

7-  However,  the  parties  may,  by 
their  own  agreement,  prevent 
fuch  latitude  of  confirudlion.  57 
8  •  Nor  need  this  be  done  by  cx- 
prefs  words  of  exclufion;  but  if 
from  the  terms  ufed,  it  can  be 
coUe<5led  that  the  parties  meant  fo, 
that  conflrudlion  (hall  prevail,  ih, 
9.  Thus  where  the  general  words 
were  retrained  by  the  exprefiions 
*'  im  the  outtvard^  or  homenjuard 
**  hound  voyage  :"  and  *'  in  this 
**  voyage ;"  the  court  held  that 
the  policy  only  meant  places  in 
the  ufual  courfe  of  the  voyage 
<  *  to  and  from  the  places  named . " 

Embargo. 

% .  An  embargo  is  an  arrcft  laid  on 
fhips  or  goods  by  public  aucho- 

•  jity  to  prevent  (hips  from  putting 
to  fea  in  time  of  war,  and  fome- 
times  alfo  to  exclude  thein  from 
entering  our  ports.  88  | 

?.  Q^  Whether  a  prince  in  time  o^ 
war  may  make  ufe  of  the  veffels 
he  finds  in  his  ports,  to  aifill  him 
4n  carrying  on  war  I  ibid 


I  3.  Extraordinary  ivages  paid  to  the 
feamen  during  an  embargo,  can- 
not be  recovered  againit  the  infur- 
er  on  thejhip.  ^^g'  6* 

4.  The  king  of  Great  Britain  in  time 
of  'war,  may  lay  an  embargo  oli 
(hipping  in  the  ports  of  his  king- 
dom. Qj,  Whether  he  may  do 
it,  in  time  of  peace  ?  88,  89 

5.  The  breach  of  an  embargo  is  an 
adt  of  barratry  in  the  mafter.  103 

6.  If  a  fhip  though  neutral,  be 
infured  on  a  voyage  prohibited  by 
an  embargo  J  fuch  an  infurance 
is  void*  z6S 

Enemym 

1.  The  qneflion,  whether  in  furances 
on  the  property  of  an  enemy,  arc 
politic,  confidered.  15,  273 

2.  Such  infurances  are  not  contrary 
to  the  law  of  Enoiand.      16,  zj6 

3.  How  far  trading  with  an  enemy, 
in  time  of  a^ual  war  is  legal.  270 


Evidence* 

1 .  A  policy  -will  not  be  fet  afide  on 
the  ground  of  fraud,  unlefs  it  be 

fully  znd/atisfa^orily  proved  9  and 

■  the  burden  of  proof  lies  upon  the 

pcrfon  wifliing  to  take  advantage 

of  the  fraud.  242 

2,  But  pofitivc  and  direct  proof  of 
fraud  is  not  to  be  expefted  ;  and 
from  the  nature  of  the  thing  cir- 
cumfl^tial  evidence  is  all  that 
can  be  given.  243 

3 ,  The  nature  of  circumflantial  evi- 
dence confidei:ed.  ibid 

4.  The  fentencs  of  a  foreign  court 
of  Admiralty  is  condufive,  and 
binding  upon  all  the  world,  as 
to  every  thing  contained  in  it  ; 
and  cannot  be  controverted  colla- 
terally in  a  civil  fuit.  403. 
407,     Sec  Admiralty. 
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5.  The  fcft  piece  of  evidence  to 
fupport  an  a£iion  on  the  policy  is 
proof  of  the  defendant's  hand- 
writing to  the  policy.     Page  462 

6.  No  parole  evidence  of  any  agree- 
ment {hall  be  admitted,  which 
tends  to  contradiA  the  written  po- 
licy 463 

7.  The  infured  muft  alfo  prove  his 
interefl  in  the  thing  infured,  by 
a  proda£iion  of  all  the  ufual  do 
cuments,  bills  of  fale,    bills  of 
parcels,  bills  of  lading,  &c.  464 

8.  A  man  having  purchafed  goods 
abroad,  in  order  to  prove  his  in- 
t^Tt^f  produced  a  bill  of  parcels 
with  the  receipt  of  the  feller  to  it 
and  proved  his  hand ;  it  was  held 
to  be  fuificient  evidence.         ibid 

9.  The  plaintiff  mufl  prove  that  a 
lofs  has  happened  by  the  very 
means  ilated  in  the  declaration. 

465. 

10.  Bat  wh«re  the  lofs  is  averred  to 

be  by  perils  of  the  fea^  it  is  al- 
lowable to  give  the  expence  of 
the  falvage  in  evidence  upon  fuch 
a  declaration,  468 


TH  £  lien  which  a  fa6tor  has 
upon  the  goods  of  his  princi- 
pal, is  fuch  an  intcrcll,  as  will 
entitle  him  to  recover  on  a  gene- 
ral policy  on  goods.  12,  328 

Fdony. 

\ .  Wilfully  to  caft  away,  burn,  or 
deilroy  any  fhip  to  the  prejudice 
of  the  owners  of  the  faid  fhip,  or 
^"^y  merchant  loading  goods 
thereon,  or  of  the  underwriters^ 
is  felony,  without  benefit  of 
^^^^^  in  any  captain,    mafter. 


mariner,  or  other  officer^  belon^^ 

ing.  to  the    ihip    i^   deftroyed* 

Pagt  108.  109.  248. 

2.  Any  perfoD,  baring  holes  in  a 
fhip  in  diflrefs,  or  ftealing  a 
pump  belonging  thereto,  &2II 
be  guilty  of  felony  without  be- 
nefit of  clergy.  151 

3.  Perfons  convided  of  ftealing 
goods  from  a  fhip  wrecked^  or 
in  diflrefs,  or  of  obftmding  the 
efcape  of  any  perfbn  from  a  wreck> 
or  of  putting  out  ^fe  lights  ta 
lead  fuch  fhip  into  danger,  (hall 
fuffer  as  felons  without  benefit 
of  clergy.  15a 

4.  Where  goods  of  fmall  value  are 
flolen,  without  any  circumfiaaces 
of  cruelty,  the  offender  may  be 
indided  for  petty  larceny.      ihH 

5.  Perfons,  in  whofe  cuAody  (hip- 
wrecked  goods  are  found,  not 
giving  a  fktisfa£iory  account, 
fhall  be  committed  to  the  com- 
mon gaol  for  fix  months,  or  pay 
treble  the  value  of  fuch  goods. 

6.  Goods  offered  to  (ale,  (ofpeAed 
of  being  fbipwrecked,  fhall  be 
fljopped,  and  the  pcrfon  fo  <^ier« 
ing  them^  and  not  giving  a  (atis- 
fadory  account,  fhall  be  com- 
mitted to  the  common  gaol  (or 
^x  months,  or  pay  treole  the 
value  of  fuch  goods.      152.  153. 

7.  Perfons  convicted  of  awaiting 
any  magifhate  or  officer^  when 
in  difcharge  of  his  duty,  refped- 
ing  the  prcfervation  of  any  (hip, 
veifel,  goods,  or  effeds,  ihall 
be  liable  to  tranfportation  for 
fcven  years.  i ^ ^ 

Firf  {Injurana  Agtttnjf) 

« .  Is  a  contract,  by  which  the  in<o 
furer  undertakes,  in  confidera- 
tion  of  the  premium,  to  indemni- 
fy the  infured,  agaiaft  all  loffes, 
which  he  may  fuflain  in  his  honfe, 

or 
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or  goods,  by  means  of  fire^  within 
the   ^me  limited  in  the  policy. 

2.  The  Lndon  AiTorance  Company 
iniert  a  clauie  in  their  propo- 
sals, by  which  they  declare, 
that  they  do  not  hold  them- 
ielves  liable  for  any  damage 
by  £re,  occafioned  by  an 
invaHon,  foreign  enemy,  or  any 
military  or  nfurped  power  what- 
ibevcr.  ihid 

3*  Under  this  provifo  it  was  held, 
that  the  infurers  were  not  ex- 
empted from  lofs  by  fire,  occa- 
fioned by  a  mob  at  Ntimjuicb, 
which  arofe  on  account  of  the 
high  price  of  proviHons.  503 

4.  The  fun  fire  office,  in  addition 
to  thefe  words,  add  '*  diii  com- 
motion^**  it  was  held  that  the 
company,  under  thofe  words, 
were  exempted  from  loflcs  occa- 
fioned by  rioters,  who  rofe  in 
the  year  1780,  to  compel  there- 
peal  of  a  flatute,  which  bad  paffed 
in  favour  of  the  Roman  catho- 
lics. 507 

5 .  When  a  lois  happens,  the  infured 
mnft  ^ve  immediate  notice  of 
his  lofs ;  and  as  particular  an  ac- 
count of  the  value,  &c.  as  the 
nature  of  the  cafe  will  admit. 
He  muft  alfb  produce  a  certificate 
of  the  miniiler  and  church  ward- 
ens, as  to  the  charafler  of  the 
fnffcrer,  and  their  belief  of  the 
truth  of  what  he  advances.     5 1 1 

6.  In  itifurances  again  ft  fitt,  the 
lofs  may  be  either  partial  or  total. 

7.  Thefe  policies  are  not  in  their 
nature  affignable ;  nor  can  the 
intereft  in  them  be  transferred 
without  the  confent  of  the  office. 

ibid 

8«  When  any  perfon  dies,  the  in- 

tereft  (hall  remain  to   the  heir, 

executor  or  adnuniilrator,  r-eipedt- 

ively,  to  whom  the  property  in- 


fured belongs ;  provided  they 
procure  their  right  to  be  in- 
dorfed  on  the  policy,  or  the 
premium  be  paid  in  their  name. 

Pa^e  51Z 
fi  It  is  neceflary  the  party  injured 
ihouM  have  an  intereft  or  pro- 
perry  in  the  houfe  infured,  at 
the  time  the  policy  is  made  out, 
and  at  the  time  the  Krt  happens  j 
and  therefore,  after  the  leafe  of 
the  houfe  expired,  the  infnred's 
affigning  the  policy  does  not 
oblige  the  infurers  to  make  good 
the  lofs  to  the  aifignee.  5 1 3 

10.  The  premium  upon  common 
infurances  is  two  fhillings  per 
cent,  for  any  fum  not  exceeding 
1000/.  and  half  a  crown  from 
1000/.  upwards.  J2I 

11.  Befides  which  there  is  a  duty 
to  government  of  1/,  per  cent, 

ihidn 

12.  This  tax  does  not  extend  to 
publick  hofpitals.  ihid. 

13.  If  a  houfe  were  deftroyed  by  a 
foreign  enemy  the  day  after  the 
policy  is  made,  there  would  be 
no  return  of  premium.  ihid, 

14.  U  any  perfon  fign  a  policy  of 
infurance  again  ft  fire,  not  being 
duly  ibmped,  he  fhall  forfeit 
10/,  and  muft  pay  5/.  over  and 
above  the  ufual  ftamp  duties^ 
before  it  can  be  recehred  in  evi- 
dence, ihid^ 

15.  Fraud  vitiates  this  fpecies  of 
contract.  ^z% 


Foreign  Ships. 

Infurances  on  foreign  fhips  without 
intereft  are  not  within  the  flat. 
of  I  J)  Geo,  2.  c.  37,  302 

Fort. 

A  fort  may  be  infured  againft  an 
attack  from  an  enemy,  for  the 
benefit  of  the  governor.  14 

N  n  4  France^ 
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franci* 

An  account  of  its  commercial  and 
maritime  regulations ;  and  the 
diftrnguifhed  authors,  who  have 
written  upon  the  fubjeflt  of  in- 
furanccs.  Intr.  Pt^ge  xxx  to  xxxiii 

Traui* 

1.  Policies  are  annulled  by  the 
leail  fhadow  of  fraud  or  undue 
conceal  men  t  of  fads .  195 

2.  Both  parties  are  eqqally  bound 
to  difclofe  circumfuncesj,  within 
their  knowledge,  ibid 

3.  If  the  infurer,  at  the  time  he 
underwrote,  knew  that  tSe  {hip 
was  {life  arrived,  the  contract 
will  be  void.  ibid 

4.  Cafes  of  fraud  upon  this  fijrbjeft 
are  liable  to  a  threefold  divifion  : 
111.  The  allegatio  falfi\  2d,  The 
/upprejjso  veri  j  3d,  Mifreprefcn- 
tation.  The  latter,  though  it 
happen  by  midake,  if  in  a  mate- 
rial part,  will  vitiate  the  policy, 
as  much  3s  aflual  fraud.         ibid 

5.  The  policy  was  held  to  be  void, 
where  goods  were  infured  as  the 
property  of  an  ally,  when  in  fad 
they  wcr?  the  goods  o£  an  ene- 
my. 1 96 

6.  A  (hip  was  known  to  have  failed 
from  Jamaica,  on  the  24th  of 
November 'y  and  the  agent  told 
the  infurpr  (lie  failed  the  latter 
end  of  December ;  the  policy  was 
declared  void.  ibid 

7.  In  an  infurance  upon  goods,  the 
infured  warranted  the  Jhip  and 
goods  to  be' neutral*  it  was  ex- 
prefsly  found  by  the  jury,  that 
they  were  not  neutral.  The 
court,  therefore,  though  the  lofs 
happened  by  ftorms,  and  not  by 
capture,  declared  that  the  infured 
cci^ld  not  recover*  196,  197 


I 


8«  Goods  were  in  fared  on  boor^  \ 
(hip,  warranted  P^rtugueje.  The 
goods  were  loft  by  a  diffeicnt 
peril,  but  in  fad  the  fhip  was 
^lot  PortugMi/e,  The  policy  ii 
void  ah  :nztie^  P^ge  19^ 

9.  Concealment  of  circumftancss 
vitiatei  ?dl  contrails  of  infurance. 
I'he  fads  upon  which  the  rik  is 
to  be  computed  lie,  for  the  moft 
part,  within  the  knowledge  of 
tkc  infured  only.  The  under, 
writer  relies  upon  him  for  all 
necefTary  information ;  and 
muft  truft  to  him  that  he  wilt 
conceal  nothing,  fo  as  to  mike 
him  form  a  wrong  efliznate.  199 

^o.  One  having  an  account  that  a 
Ihip,  dcfcribed  like  his,  was 
taken,  infured  her,  without  giv- 
ing any  notice  to  the  infurers  of 
what  he  had  heard,  the  policy 
was  decreed  in  equity  to  be  de- 
livered up.  300 

I  x-  The  agent  for  the  plaintiff  two 
days  before  he  effcdcd  the  po- 
licy, received  a  letter  from 
CoijL'es,  in  which  is  this  cxpitf^ 
fion  "  On  the  izth  of  this  month 
**  I  was  in  co^npany  with  ihc 
'*  ba^vy  (the  (hip  in  qdcftion) 
*'  at  twelve  at  night  loft  light  of 
"  her  all  at  once ;  the  captain 
*'  fpoke  to  me  the  day  before 
'*  that  (he  was  leaky,  and  the 
*'  next  day  we  had  a  hard  gale." 
The  (hip,  however,  rode  oat  the 
gale,  and  was  captured  by  the^ 
Spaniards.  The  policy  was  held 
to  be  void,  becaufe  the  letter 
was  not  communicated  to  the 
infurcr.  '  ibid 

1 2 .  A  (hip  was  ii;fured  ".  at  axd 
'*'  /rem  Genoa.'^  '  The  (hip  load- 
ed at  Leghorn,  and  was  originally 
bound  for /)«^/i« ;  butlofinghcr. 
convoy,  (he  put  into  Geaoa  in 
Augufi,  and  lay  there  till  the 
January  following.  All  thefc 
vdJdil  were  known  to  the  infured, 


Table  ef  the  Principal  Matters^ 


but  not  communicated  to  the 
infurcr:  the  policy  was  held  to 
be  void.  Page zoi 

f  J.  A  (hip  being  bound  from  the 
coail  of  J/rtca  to  the  Brififi  IFeft 
JftMes,  failed  from  St*  Thomas\ 
on  the  coaft  of  Africa  on  the  ^d 
of  O^cber,  a  circumftance  with 
which  the  plaintiff  was  acquainted 
by  a  letter  received  in  February, 
The  policy  was  not  made  till  the 
2 1  ll  of  Marcb^  The  letter  was 
not  Ihewn,  nor  was  any  thing 
faid  of  her  failing  from  St,  Tbo- 
mas^s,  but  in  the  inflru^tions 
*^  the  (hip  was  faid  to  have  been 
**  on  the  coaft  the  2d  of  OSo- 
•'  btr***  The  policy  was  held 
to  be  void.  20Z 

-14,  The  broker's  inftruftions  dated 
ibe  Jbif  reaJy  to  fail  on  the  z/^h 
if  Diumbtf ;  the  broker  repre- 
fented  to  the  underwriter  that 
the  ihip  was  In  port,  when  in 
fafl  ihe  had  failed  the  23d  of 
Picembir%     The  policy  was  void. 

204 

15.  But  there  are  mai^y  matters, 
as  to  which  the  infured  may  be 
innocently  filent;  ifl,  As  to 
what  the  mfurer  knows,  however 
he  came  by  that  knowle(j|ge; 
zd.  As  to  what  he  ought  to 
know;  3d,  As  to  what  lefTens 
the  rifk.  An  underwriter  is 
bound  to  know  particular  perils, 
as  to  the  ftate  of  war  or  peace. 

'    ibid 

1 6.  If  a  privateer  is  infured,  tl^e 
underwriter  needs  not  be  told 
her  deilination.  ibid 

17.  An  infurance  was  made  on 
Fort  Marlborough  in  the  Eaft 
Indies  for  twelve  months  again  ft 
the  attacks  of  an  European  ene- 
my, for  the  benefit  of  the  go- 
vernor. The  defence  fet  tip 
was  an  undue  concealment  of 
circtimRances,  particularly  the 
^eaknefs  of  the  fort>   and  the 


probability  of  its  being  attacked 
by  the  French,  The  court  held 
tjiat  the  policy  was  good.  P,  20^ 

18.  The  whole  dodlrine  of  coi^ 
cealment  fully  illuftrated  fron^ 
page  205  to  217, 

19.  A  fhip  was  infured  **  from 
*'  London  to  Nfintx^  with  liberty 
f'  to  call  at  Oftend,*'  The  (hip's 
clearances  and  papers  were  .all 
made  out  for  Oftend\  but  (he 
was  never  intended  to  go  thither. 
After  the  policy  was  made,  war 
was  declared  againft  Frangt. 
Two  defences  were  fet  up; 
I  ft.  That  there  was  a  fraud  in 
clearing  out  the  (hip  for  Oftend, 
when  (he  never  was  defigned  for 
that  place.  2d^  That  as  hofti* 
lities  were  declared  after  the 
policy  was  (igned,  and  be-r 
fore  the  (hip  failed^  the  defen- 
dant ought  to  have  had  notice.* 
The  court  held  that  neither  of 
the  objections  was  valid ;  for  the 
iirft  was  the  common  ufage;  and 
of  the  fecond  the  iufurer  was 
bound  to  take  notice,.  217 

20.  An  underwriter  refufed  to  pay 
a  lofs  by  capture,  the  (hip  being 
Portu^uefe  and  condemned  for 
having  an  Enolijh  fuperca^o  on 
board,'  becaufe  the  infured  had 
not  difclofed  that  circumftance. 
The  court  held  that  the  condem- 
nation was  unjuftj  and  was  not 
fuch  a  circumftance  as  the  in« 
fured  wai  bound  to  difclofe.   220 

21.  A  reprefentation  is  a  ftate  of 
the  cafe,  not  forming  a  part  of 
the  written  rnfb-umcnt  or  policy; 
and  it  is  fuiHcient  if  it  be  fub- 
ftantially  performed.      221.  228 

2%,  If  there"  be  a  mifrcprefentation 
it  will  avoid  the  policy,  as  2, 
fraud,  but  not  as  a  part  of  the 
agreement,  222 

23.  Even  written  inftrudlions,  if 
they  are  not  inferted  in  the  po- 
licy, are  only  to  be  confidered 

as 
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•  c 


ss  reprefenUtioiu;  and  in  order 
to  make  Uiem  valid  and  binding 
as  a  warranty,  it  is  ncceflary 
th^t  they  make  a  part  of  tlve 
written  inftrument.      Pagi^  zzz 

a4«.  If  a  reprefentation  be  falfe  in 
any  material  point^^  it  will  avoid 
the  policy;  becaufe  the  ander- 
writer  has  competed  the  ri(k  up- 
on circumilances,  which  did  not 
cxifl.  ihid 

35,.  The  fbllowing  inftnifUons  were 
ihewn  to  the  firft  underwriter^ 
but  not  inferted  in  the  policy, 
"  Three  tho«iand  five  hundred 
pounds  upon  ^he  ihip  yulius 
Qajar  for  Halif^,  to  touch 
^'  at  Plymouth^  and  any  port  in 
•*  jf titer  tea  I  Jke  mounts  tnvelve 
**  gum,  and  trwenty  men,'*  Thefe 
infUudions  were  not  fhewn  to 
the  prefent  detbndant,  but  (he 
was  neprefentcd  genirally  as  a 
fiip  of  force .  At  the  time  of 
her  capture,  (he  had  on  board  6 
lour  pounders,  4  three  pounders, 
3  one  pounders,  6  fwivels,  and 
27  men  and  boys  in  all,  of  which 
16  only  were  men.  The  wit- 
nefs  fiud,  he  confidered  her  as 
being  ibonger  with  this  force, 
than  if  ihe  had  \z  carriage  guns, 
aid  20  men ;  and  that  there  were 
neither  men  nor  guns  on  board, 
at  the  time  of  the  insurance. 
The  court  hcld^  that  thefe  in- 
ftruAions  were  only  a  reprefen- 
tation j  and  that  they  had  been 
fubflantially  performed,  ih  J 

t6,  A  (hip  was  infured  at  and  ^om 
Port  VOrient  to  the  IJks  of 
Pranrt  and  Bourbon,  and  to  all 
or  any  ports  or  places  where, 
and  whatfocver,  in  the  Eaft  /». 
<//>/,  China,  Petfia,  or  clfewhere, 
beyond  the  Cape  of  C^od  Hofe, 
from  place  to  place,,  and  during 
the  ihJp's  ftay  and  trade,  back- 
wards and  forwards,  at  all  portfi 
and   places,   and  ui^til  her  fafe 


arrival  back  at  her  hft  port  of 
dilcharge  in  Framce.     A  flip  of 
paper,    at  the  time    tke  policy 
was  underwritten,    was  fwafeni 
ta  it,  and  ihewn  to  the  oDdcF* 
writers,   on  which  was  written 
the     foHowing    reprefentation  - 
'*  The  ihip  has  had  a  complete 
"  repair,  and  is  now  a  fine  asd 
"  goodveilel,  three  decks.   Li- 
*'  tends  to  fail  in  ^tfUmUr  or 
"  Oaoher  next.      I&  to  go  to 
*'  Madeira,,  the  IJUs  »f  Fraact, 
"  Ptmdicherry,    China ^  the   {^ 
"  efFranee,sffi±L*Ori€at.**  The 
ihip,  in  fad,  did  not  fail  till  the 
6th    of  Decembtr,  and  did  not 
reach  Pondicherry  till  the  moath 
of  Juty  following.      She  conti- 
nued there  tiU  Auga^,  when  in« 
ilead  of  proceeding  to  China,  ihe 
failed  for  Bengal,  where  having 
paflled  the  winter  and  undergone 
coniiderable  repairs^  fhe  returned 
to  Pondicberry,  and  after  taking 
in  a  homeward  bouod  cargo  at 
that    place,    proceeded    in  her 
voyage  back  to  VOvient,    but 
was  taken  by  the  Mentor  priva- 
teer.    The  ufual  time^  in  which 
the  dire6l  voyage  is  performed 
between  Pondicherry  and  Ben^ 
is   fix  or  feven  days;,    but  this- 
'  (hip  was  fix  weeks  in  going  to, 
and  two    montlu   in    returning 
from  Bengal,  and  lay  off  Madras, 
Wajulipatam,    Ftfigapaiasn,    and 
Tanon,  and  took  in  goc^s  at  all 
thofe    places.      Lord    Mansfield 
told  the  jury,  that  if  no  fraud 
was  intended,  and  that  the  va- 
riance   between    the     intended 
voyage,  as  deicribed  in  the  flip 
of  paper,  and  the  aftual  voyage 
as  performed  did  not  tend  to  in  • 
creafe  the  riik,  this  flip  •f  paper 
being   only   a   reprejtniatiom^    the 
plaintiff  was  entitled    to    their 
verdi^.  Page  22S 

27.  If 
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xj.  If  the  miTreprdbntation  be  in 
a  mattrial  point,  it  will  avoid  the 
policy;      even   though    it   hap- 
pen by   iniibke.  Fa^iz^x 
l8«  Thus  in  a  policy  on  a  (hip  from 
Ntw   Tori  to  Fhiladdfbia,    the 
broker  cepreiented  to  the  infurer 
that  the  Jbip  was  fan  fafe  in  the 
S>€lafi»4krt  9n  tht  I  \tb  ofDictmher 
by  a  (hip  which  arrived  at  Ntw 
TorA ;    whereas  in  fa£i  the  ihip 
was  loft  on  the  9th  of  Dectmbsr ; 
the  policy  was  held  to  be  void, 
although  there  was  no  fu/picion 
of  fraud.  ihid 
t^.   The    fame  mle  holds  if  the 
broker  conceal  any  thing  maii- 
rial^     thoagh  the  only  ground 
ibr  not  mentioning  them  ihoold 
be  that  the  fa£bs  concealed  ap- 
peared immaterial  to  him.      234 
30*  But  the  thing  concealed  mu^ 
be  fomc/ka,  not  a  nurtfptitda' 
tioM  or  exf€dati$n  of  the  mfured. 

ibid 
31.  Thus  where  a  broker  injuring 
feverai  te/Tels,  ipe9.Icing  of  them 
all,  faid,  •'  which  vefl^Is  are 
"  expided  to  l^avc  the  co^  of 
'*  Africa  in  November  or  Decern- 
*'  ber :"  the  policy  was  held 
goo4^  although  in  fadl  the  £bip 
in  quefUon  had  failed  in  the 
moiub  of  May  preceding. 

ihid 

32.  Wherevei-  there  hais  been  an 
allegation  of  falfliood,  a  con- 
cealinent  of  circumjftr^nces^  or  a 
mifrepreientation,  it  is  immate- 
rial whether  it  be  the  adt  of  the 
perfon  himfelf  who  is  interefted, 
or  if' bis  agent  ;  for  in  either  cafe 
the  contraih  is  founded  in  decep- 
tion, and  the  policy  is  confe- 
quently  void.  *  235 

33.  This  rule  prevails,  even  tho' 
the  aid  cannot  be  at  all  traced  to 
the  owner  pf  the  pfoperty  in^ 
furftd.  236 


54*  A  man  having  arrived  at  Gret^ 
nock,  knowing  of  the  lofs  of  the 
ihip  infured,  and  meeting  an  in- 
timate friend  and  acquaintance  of 
the  in  fured  ^and  a  partner  with  kim 
in  fome  other  tranfaf^ions,  com* 
municated  the  intelligence  of  th» 
lofs  of  the  (hip  to  him,  <wbo  defind 
it  migbt  he  concealed*  The  (aae 
day  the  perfon  receiving  the  ac- 
count held  a  converlation  with 
the  plaintiff's  clerk,  whc^  not'* 
withftanding  that,  fwore  that  he 
had  no  information  from  him 
refpefling  the  ihip,  noc  did  he 
get  any  bint  from  him,  farther 
than  the  faid  peribn  aflcing  the 
deponent^  if  he  knew  whether 
there  was  any  infurance  made 
upon  licr,  and  if  there  was  any. 
account  of  her.  The  fame  day 
the  plaintiff  deiired  this  clerk 
to  write  to  get  an  infurance  ef* 
fefted,  which  he  did,  without 
telling  his  mailer  of  this  coaver*^ 
fation.  The  Court  of  Seflioa  ia 
Scotland  held  the  policy  to  be 
void ;  and  the  Houfe  of  Lords 
confirmed  the  decree.     Page  z^6 

ar*  The  plaintiff's  agent  (hipped 
goods  for  the  plaintiff,  and  wrote 
to  the  plaintiff ^s  agent  in  town  ta 
get  an  infurance  £)ne.  The  let- 
ter was  dated  the  i6ch  of  Snpim 
and  it  contained  this  (entenee, 
*'  I  this  day  (hipped  on  board 
*'  the  Jofepb,  n»buh  failed  im* 
*'  mediately,  a  cargo  of  oats,  &c.*' 
This  letter  was  not  however  fent 
till  one  o'clock  on  the  17th* 
The  cafe  ftates,  that  about  fix 
o'clock  in  the  evening  of  the 
l6th,  Tbomeu  (the  agent)  heard 
a  report  that  the  (hip  was  oa 
fhore ;  and  at  fix  o'clock  in  the 
roomisg  of  the  17th  be  kn»*W'  the 
fhip  was  lo(l.  The  policy  was 
held  void  on  account  of  the 
fraud  in  Thomas,  238 

36.  A 

3 


TaUe  9/  thi  Principal  Matters. 


56.  A  policy  mil  not  be  fet  afide 
on  the  ground  of  fraud,  ■  ualefs 
it  he  fully  and  fatisfaSorily  prov- 
ed ;  and  the  burthen  of  proof 
lies  on  the  perfon  wiihing  to  take 
advantage  of  the  fraud.     P.  242 

•7.  But  pofitive  and  dired  proof 
of  fraud  is  not  xq  be  expeded ; 
and  from  the  nature  of  the  thing 
circumftantial  evidence  is  all  that 
can  be  given.  243 

38.  The  queftion,  whether  the 
premium  is  to  be  returned  h^ 
the  underwriter,  where  the  in- 
fured  has  been  guilty  of  fr^ud, 
confideredt  244 

39.  The  ordinances  of  foreign 
ilates  declare,  for  the  oioft  part 
that  it  (liall.  ihid. 

40.  In  England  there  h^s*  been  no 
tegiilative  regulation ;  and  the 
courts  of  juftice  have  not,  as  yet, 
adopted  any  general  rule  upon 
the  fubjed.  Ofid, 

41 .  In  two  or  three  in  dances^  where 
the  underwriters  have  been  re- 
lieved in  Chancery  from  the  pay- 
ment of  the  fums  infured  on  ac- 
count of  fraud,  the  .decree  has 
direded  the  premium  to  be  re- 
turned. 245 

42.  The  queftion  came  on  to  be 
confidcrcd  in  the  King's  Bench ; 
but  the  trial  being  had  under  a  de- 
cree of  the  Court  of  Chancery, 
and  the  infurer  having  there 
made  an  offer  of  returning  the 
premium,  the  Court  of  King's 
Bench  confidered  this  offer  in 
the  fame  light  as  if  he  had  paid 
the  money  into  court,  and  there- 
fore  the  queflion  re^aa^ned  un- 
decided. 246 

43.  But  in  a  cafe  where,  the  fraud 
was  of  a  very  grofs  and  heinous 
nature.  Lord  Mansfield  told  the 
jury,  that  the  premium  ihould 
not  be  reHored  to  the  infured« 

44.  It  is  clear,  that  if  the  under-  I 
writer  has  been  guilty  of  fi:aud,  t 


an  adioa  //>/  zgua&  Yam  at  the 
fuit  of  the  infured,  to  xecofrer  dc 
premium.  Page  247 

45..By  feveral  foreign  ordiiuiices, 
the  puniffament  of  fraud,  in  mat- 
ters  of  infurance,  is  exceedingly 
fevere ;  fomedmes  amoiuitisg 
even  to  death.  24S 

46.  No  punifhment  except  that  of 
annulling  the  contrad,  has  as  yet 
been  dedared  by  the  law  of  £•;- 
iand.  i6id, 

47.  But  if  any  captain,  &c.  wiiM- 
iy  defboy  the  fhip  to  which  he  be- 
longs, to  the  prej  ud  ice  of  the  owner 
of  the  {hip,  or  of  the  goods  loaded 
thereon,  or  of  the  undetwiters»  he 
ihall  fuffer  death  as  a  fdoa.  rM. 

48.  Fraud  vitiates  policies  oa  lives, 
as  well  as  t^oie  oa  marine  infu* 
ranees.  496 

49.  It  has  the  fame  cfSc&.  on  poh- 
cies  inforing^ainft  £r««         521 

Freight, 

1.  The  freight  or  hite  of  (hips  is  a 
fubjed  of  in furance.  1  o 

2.  In  an  in  furance  upon/nrf^Af.  the 
infured,  if  the  (hip  be  prevented 
by  accident  from  failing,  cannot 
recover  the  value  of  the  freight, 
which  Jbe  tveuld  have  earned.       39 

3.  The  underwriter  upon  the  gmds 
is  not  liable  ^r  freight  paid  to  the 
owner  of  the  ihip.  60 

Gaming  policies.      See  title  W^age^ 
policies. 
General  average.     See  Average* 

Greeku 

oOMEi  account   of  their   co«* 

N  merce;    they   arc  fuppofed  to 

^ave  been   unacquainted     with 

infurance.     Introd.  vii 


A 


Hanfeakck  League. 

N  account  of  its  origin  and 
decline.  Introd.  xxviii 


Taib   of  ihi  Printtpal  Jiiatt&s* 


JHuJbani  rf  a  Jbipi 

The  haiband  of  a  (hip  has  no  right  I 
to   infure  for  any  part  owner^ 
without  his  particular  diredlion ; 
nor  for  all  the  owners  in  general, 
without  their  joint  direction,  i*.  20 

Jetii/on  or  Jetjon,      See  Jytrage, 

No.  6. 


Illegal  Fojages. 

1.XT7HENEVER  an  infurancc 
VV  ismadconavoyagccxprefs- 
ly  prohibited  by  the  common,  fta- 
tute  or  maritime  law  of  this  coun- 
try, the  policy  is  void,  263 

s.  The  goods  on  board  a  ihip  were 
infured  "  at  and  from  London  to 
iVifw  York 9  warranted  to  depart 
with  convoy  from  the  channel  for 
the  voyage/'  She  had  proviiions 
on  board,  which  ihe  had  a  licence 
to  carry  to  Ntnu  Tork  under  a 
provifo  in  the  prohibitory  ad  of 
16  G^«.  3.  c.  5.  But  one  half  0/ 
thf  cargo^  indtuling  the  goods, 
nubicb  lAtere  the  fuhjeS  of  this  in- 
/urance,  nvas  not  licenfed*  The 
commander  in  chief  had  iiTued  a 
proclamation  to  allow  the  entry 
of  nnlicenfed  goods  ;  but  he  had 
no  authority  under  the  ad  of  par- 
liament to  iiTue  fuch  proclama- 
tion, or  to  permit  the  exportation 
of  unlicenfed  goods.  The  ftatute 
prohibits  all  intercourfe  with  Ne^w 
Tork,  and  confifcates  all  fhips 
trading  to  that  place,  unlefs  they 
have  a  licence*  The  court  held 
the  policy  was  void.  ihid. 

3.  It  is  immaterial  whether  the  un- 
derwriter did  or  did  not  know  that 
the  voyage  was  illegal ;  for  the 
court  cannot  fubilantiate  acontrad 
in  dired  contradidlion  to  law.  265 

4.  If  a  (hip,  though  neutral,  be  in- 
fured on  a  voyage  prohibited  by  i 


an  embargo,  fuch  an  infurance  is 
void.  Pngi  266 

5.  An  infurance  upon  a  frouggling 
voyage  prohibited  by  the  reventle 
laws  of  this  country  would  be 
void.  Aliter,  if  merely  againll 
the  revenue  laws  of  a  foreign 
(late.  268' 

6.  No  country  pays  attention  to  the 
revenue  laws  of  another.  269 

7.  The  queftion,  how  far  trailing 
with  an  enemy,  in  time  of  adlual 
war,  is  legal,  confidered  and  dif-^ 
cu(red  from  page  270  to  272 

8.  The  queftion,  how  far  infurance s 
upon  the.  goods  of  an  enemy  are 
expedient  confidered,  from  page 

273  to  276 

9.  Whether  they  arc  expedient  or 
not,  fuch  infurances  are  lawful. 

276 

10.  But  no  infurance  can  be  made 
upon  a  voyage  to  a  befieged  fort 
or  garrifon,  with  a  view  of  carry- 
ing afliftance  to  them  ;  or  upon 
ammunition,  warlike  ftores^  or 
provifions.  .  277 


Injt 


urance» 


1 .  Infurance  is  a  contrad,  by  which 
the  infurer  undertakes,  in  conii- 
deration  of  a  premium,  equiva- 
lent to  the  hazard  run,  to  indem» 
nify  the  infured  again  ft  certain 
perils  and  lo(res,  pr  againft  a  par-, 
ticular  event.     Introd.  ii 

2.  The  utility  of  this  contra£t. 
Introd.  ibid, 

3.  The  origin  of  it  traced.     Introd. 

ill 

4.  The  qu»(lioo,  whether  it  was 
known  to  the  ancients,con(idered. 
Introd.  ili  to  xviii 

5*  Infurances  fuppofed  to  have  ori- 
ginated in  Ifaly*     Introd.        xxi 

6.  The  Italians  brought  them  into 
the  various  dates  of  Europe,  and 
into  England*     Intiod.  xxii.  xxxv 

7.  In* 


TM  9/  ibi  Primly  JUbum. 


7,  Inrarances  are  merely  parol  con* 
trads*  Page  | 

E.  What  kinds  of  property  are  the 
obje6l  of  infurabce.  i  o 

9»  Bottomry  and  refpondentia  are  a 
fpecies  of  property  which  may  be 
infured.  i6id. 

10*  But  it  mud  be  fpecified  in  the 
policy  to  be  fuch  an  in tereft,  other- 
wife  the  policy  is  void*  x^iV. 

1 1 .  Unlefs  the  ufage  of  the  trade 
takes  it  oat  of  the  general  rule.  1 2 

I  a*  But  where  the  infurance  is  up<^ 
on  goods  generally^  the  lien» 
which  a  fador  has  upon  the  goods 
.  of  his  principal,  when  a  balance, 
is  due  is  foch  an  intereft,  as  will 
entitle  him  to  recover  upon  fuch  a 
policy.  fiiV. 

13.  Infurances  on  the  wages  of  iea- 
men  are  prohibited.  >5>  H 

14.  A  governor  may  infure  the  fort 
againfl  the  attack  of  an  enemy* 
for  his  own  benefit.  14 

15.  Infurances  on  enemy's  property 
not  contrary  to  the  law  of  England, 

15,  10.  276 

16.  In  an  infurance  0ff  ^'«o4^i  gene- 
rally*  goods  lafhed  on  deck*  the 
captain's  cloaths  and  ihip's  pro- 
viiions  are  not  included* unlefs  (pe- 
cifically  named.  35 

x'7.  Infurance  from  jf.  to  — -  is 
void.  24 

1 8.  Infurances  for  time  are  very 
frequent*  as  on  fuch  a  ihip  for 
twelve  months,  66 

rp,  Infurances  upon  a  voya^  pro- 

^bited  by  the  common*   ilatute 

or  maritime  law  of  the  country* 

are  void.  263 

See  title  Illegal  Voyages. 

10.  Infurances  on  a  voyage  to  a  be- 
fieged  fort  or  garrifon*with  a  view 
of  carrying  alliance  to  them*  or 
npon  ammunition*  warlike  ftores* 
or  prQfvilions*  are  prohibited,  277 

Insurances  upon  prohibited  goods.   See 
xitlt  Probibiied  ,oods» 


In/nrancii  voki  bj  ftat*  19  Gn.  1* 

r.  37«     S^  ^^^  PilkieT, 
Infurances  on  Lives.    See  tide  U%a, 
injknmvit  mgedmjt  Firt.  See  ddefSrh 

What  j)eHbtos  irtay  be  bfutcrs.  P.  j 

Every  iAdil^idual  may  be  an  inftiftr 
or  underwrite.  9 

But  no  fociety  or  partnerfliip  can 
underwrite*  except  the  Ropl 
Exchange  Ailltraace  Compu]r> 
and  the  Lok^om  AflhranceCttB- 
pany.  ,    .      9,  to 

Infurers  are  liable  for  loffis,  wmA 
happen  in  the  (hip's  boats*  wka 
landing  the  goods  iafoied.      s{ 

Jliter,  if  in  the  boat  of  dv  owner 
of  the  goods.  25 

^  Are  the  infurers  liable  for  diefo 
commiued  by  the  people  oa 
board  the  ihip  ?  27 

Infurtd* 

ft 

The  name  of  the  infored  nut  be 
inferted  in  the  policy;  or  tb^ 
name  of  the  agent  who  elfefts  it 
as  agent*  17,  l8>  19 

^  Whether  an  action  againft  titf 
infured  for  premiums*  at  the  foH 
of  the  underwriter  ?  28 

The  broker*  who  effeds  the  poliqr* 
may  maintain  fuch  an  ai£don  for 
premiums  paid  on  his  acconat* 

a9»  3» 

IniitttiBn. 

The  intention  of  the  parties,  «^ 
not  the  literal  meaning  of  ^ 
words>  is  to  be  attended  to  is 
the  conllruftion  of  policies.    35 

InUreJi  or  no  Intsrefl^  fee  tilic 
Wager^PQlicia. 


r«Mr  ^ihi  Prhuifd  Mmttu 


Uva  (Im/mnmiis  uptn) 

t.TNSURANCB  apon  life  it 
^  a  contracl,  by  which  the  oh- 
derwriter  for  a  certain  fam»  pro« 
portioned  to  the  age,  health, 
and  profeffion,  of  the  perfon, 
whoie  life  is  the  objefl  of  the 
infuranoe,  engages  that  that  per* 
^  (hall  not  die  within  the  tine 
limited  in  the  policy  $  or  if  he 
do,  that  he  'will  pay  a  fum  of 
money  to  him,  in  whofe  favour 
the  policy  was^granced.  Page  ifi-j 

a*  The  advantages  refulting  from 
this   ipedes  of  contradl  ftated. 

488 

5.  It  is  impoffible  Co  afcertain  its 
antiquity.  489 

\*  No  infurance  fhall  be  made  on 
the  life  or  lives  of  any  perfon  or 
perfons;  wherein  the  perfon, 
for  whofe  ufe  the  policy  is  made, 
Jhall  hwot  no  intertftj  or  if  fway 
^f  gamimg  or  nvagedtig:  but  fuch 

.  infurance  ihall  be  null  and  void. 

490 
5«  In  a  life  infurance,  the  infurer 

undertakes  to  anfwer  for  all  thole 

accidents,    to  which  the  life  of 

man  is  expofed,   except  fuicide, 

or  the  hands  of  juftice.  491 

6.  The  death  roufl  happen  within 
the  time  limited  in  the  policy  ; 
otherwife  the  infurers  are  dif- 
charged.  492 

7.  If  a  man  receive  a  mortal  wound 
during  the  exigence  of  the  po- 
licy, but  does  not  in  fadl  die  til] 
after,  the  infurers  are  not  liable* 

€.  But  if  a  man,  who(e  life  is  in- 
furcd,  goes  to  fea  ;  and  the  ihip 
in  which  he  failed  is  never  heard 
of  afterwards,  the  queftion  whe- 
ther he  did  or  did  not  die  within 
the  term  infured,  is  a  fa^  for  the 
jury  to  aicertain  from  the  cir- 
cumflanc^s.  fli^/. 


9.  This  fort  of  policy,  being  on 
the  life  ar  death  •f  man,  does 
not  admit  of  the  tliftin£tion  be« 
tween  total  and   partial  lofles. 

P«^/49? 

10,  In  a  life  infurance  it  has  beem 
held,  that  if  the  infurer  become 
bankrupt  before  the  lofs  happens, 
the  perfon  interefted  might  prove 
the  debt  under  the  commiilion, 
as  if  the  lofs  had  happened  be- 
fore it  iflued.  493,  49|. 

li«  A  policy  was  made  for  one 
year  from  the  day  of  the  date 
thereof:  the  policy  was  dated 
$d  Seff.  1697.  The  perfon 
died  on  the  3d  of  ^eft.  i5g$, 
about  one  o'clock  in  the  morn- 
ing; and  the  infurer  was  held 
liable.  496 

1 2.  It  is  now  ufual  to  iufert  in  the 
policy  **  the  firil  and  laH  days 
"  inclndcd."  ;i/V 

13.  Fraud  equally  vitiates  policies 
on  lives,  as  in  the  caie  of  ma- 
rine infurances.  iM^ 

1 4.  Where  there  is  ^  warranty  that 
the  peribn  is  in  good  health,  it 
is  fufficient  that  he  be  in  a  rea- 
fonable  good  ftate  of  health; 
for  it  never  can  mean,  that  he 
is  free  from  the  feeds  of  diforder. 

49« 
I5«  If  the  perfon,  whofe  Efe  was 
infured,  laboured  under  a  par- 
ticular infirmity,  ifit  be  proved 
by  medical  men,  that,  in  their 
judgment,  it  did  not  at  all  con- 
tribute to  his  death,  the  warranty 
of  health  has  been  fully  com^ 
plied  with,  and  the  infurer  is 
liable.  r^/y. 

i6m  If  the  perfon,  whofe  life  was. 
infured,  (hould  commit  fuicide, 
or  be  put  to  death  by  the  hands 
of  juftice,  the  next  day  after  the 
rifk  commenced,  there  would  be 
no  return  of  premium.  jqq 

Lofli/oM 


Taiie  iftii  Prt^ipal  MatUtii 


London  AJfuranci  Company, 


1 


I.  Ercftcd  by  royal  charter,  au- 
thorized by  flat.  6  Geo.  i.  ch. 
l8.  Page  7,  8,  9 

z.  This,  and  the  Royal  Exchange 
Affurance  Company,  are  the 
only  focieties,  wliAch  may  in- 
fure.  7»   S 

3.  The  privileges  of  the  South  Sea 
and  Ea/t  India  Companies  pre- 
fcrved.  9 

4.  This  company  has  a  common 
feah  7 

5.  It  rejeds   the  words    *'  or   the 
'    "  Jhip  be  firandeJ,'*  in  the  me- 
morandum at  the  foot  of  the  policy 

zz 

6.  Thb  company,  when  fucd  in  an 
affion  of  debt,  may  plead  gene- 
rally* that  tbej  owe  nothings  and 
^ive  thefpecial  matter  in  evidence. 

4S3 

7.  So  when  fued  in  ccvenant,  they 
may  plead  generally  "  that  they 
•*  have  not  broke  their  covenant ^^ 

ibid 

9,  This  company  obtained  his  ma« 

jeHy's  charter  to  enable  them  to 

make  infurances  upon  lives.  489 

Lofs* 

The  lofs  mud  be  a  dire£f  and  imme- 
diate con/equence  of  the  peril  in- 
fured,  and  not  a  remote  one,  in 
order  to  entitle  the  infured  to  re- 
cover«  63,  64 

Lofs  by    Perils  of  the  Sea^  vide 
Per  Us  of  the  Sea. 

Lofs  by  Capture  J  vide  Capture. 

Lofs  by  Detention^  vide  Detention. 

Lofs  by  Barratry^  vide  Barratry. 

Of  an  Average  or  partial  Lofs ^  vide 
Partial  Loffes, 


Mtrhi. 

THE  rife  or  fell  of  the marW 
is  a  charge,  which  never  falls 
upon  theinfurer.  Page  118.  121. 


Afafier  of  Ships. 

1.  The  name  of  the  ma/ter  moft  be 
inferted  in  the  policy  « 

2.  The  mailer's  doaths  arc  not  in- 
cluded under  a  general  infonLDce 
on  goods.  *3 

3.  Whatever  is  done  by  the  mafer 
of  the  fhip  in  the  ufual  conrfeof 
the  voyage,  neceflarily  ettxinfu 
ioufa,  though  a  lofs  happen  nere- 
on,  the  under  writer  floU  be  an- 
fwerable.  3} 

4.  A  mi/take  of  the  raafter  cainoi 
be  called  tl  peril  of  the/ta,  69,  :o 

5.  Of  barratry  of  xht  maftcr,  fee 
barratry, 

6.  The  wearing  apparel  of  tlie  msf- 
ter  is  excepted  from  the  allowance 
of  falvage,  158 

Memorandum 

1 .  The  memorandam  at  the  foot  of 
the  policy  exempts  the  underwrit- 
ers from  partial  loifes  not  amoont- 
ing  to  3  per  cent,  unlcfs  it  arii'e 
from  a  general  average,  or  the 
theftranding  ofthejhip.  Thcfc  US 
words  in  Italicks  are  not  ofed  bj 
the  two  infnrance  companies,  ti 

2.  It  alfo  provides,  that  the  under' 
writers  will  not  anfwer  for  anf 
partial  lofs  on  com,  fidj  ^|r 
fruit,  or  feed,  unlefs  occali- 
oned  by  a  general  average  or  the 
flranding  of  the  Ihip,  nor  tfc 
they  liable  for  any  partial  \(&  ^ 
fugar,  tobacco,  hemp,  flax,  hides, 
and  ikins  under  ^ percent.      ^' 

3-» 


Tahk  of  ihi  Principal  MtUers. 


|v  if  three  chefts  of  goods  out  of 
1 01  be  wholly  fpoiled,  will  the 
anderwriter  be  liable  ?    Page  1 1 5 

4*  Corn  is  a  general  expreffion^  and 
has  been  held  to  include  feas  and 
hearts.  ,    1 27 

5.  It  has  been  held  that  the  under- 
writers are  not  anfwerable,  with> 
in  that  part  of  the  memorandum « 
which  exempts  them  from  all 
partial  lofles  to  com>  filh^  fait, 
fruit,  or  feed,  as  long  as  the 
commodity  fpedfically  remains, 
altho'  wholly  unfit  for  ufe.     128 

6.  Thu  was  held  with  regard  to  a 
cargo  of  nvbeat,  partially  da- 
maged by  a  ftorm.         1 28,  129 

7.  A  cargo  of  /Jb  arrired,  but  was 
iHnidng,  and  wholly  unfit  for 
u(e,  the  infurer  was  held  not  to 
be  liable.  129 

i.  A  cargo  of  fios  arrived  at  the 
port  of  deltination ; '  but  they 
were  fo  much  damaged,  that  the 
produce  was  three  fourths  lefs 
than  the  freight;  the  infurer  was 
Md  to  be  difcharged.  1 3 1 


Mifdimimwr. 

I.  AfiypeHbn^  except  thofe  men- 
tioned in  the  fiat.  1 2  Anne^  flat. 
2.  ch.  18.  entering  a  (hip  in 
diftrefs,  without  leave  of  the 
fuperior  officer,  or  of  the  officer 
of  the  cuftoms,  or  molefting  or 
hindering  them  in  the  preferva- 
tion  of  the  Ihip,  or  defacing  the 
marks  of  the  goods  on  board, 
ihall  make  double  fatisfa£tion,  or 
be  fent  to  the  houfe  of  corre^ion 
for  1 2  months*  1 5 1 

0«  If  goods  ftolen  from  fuch  fhip 
ihall  be  found  on  any  perfon, 
they  fhall  be  delivered  to  the 
true  owner,  or  fuch  perfon  (hall 
pay  treble  the  value.  ihid. 


Miffing  ship. 

I.  A  fhip,  that  has  been  miffing 
for  a  confiderable  time,  fhall  be 
confidered  as  having  foundered  at 
fca.  Page -J  \,  72 

t.  In  pradice,  this  time  has  b^n 
generally  fixed  to  fix  months  af- 
ter the  fhip'&  departure  for  any 
part  of  Europe t  or  twelve  months, 
if  for  a  greater  diflance.  72 

Mifriprifentatiowj    vide  title 
Frakdf  No.  21,  icQ. 


Namik 

I. 'IP HE  name  of  the  infured 

'^    muft  be  inferted  in  the  po« 

licy ;  or  the  name  of  the  agent 

eflfe^ing  it>  as  agent.      17,    18, 

2»  The  name  of  the  fhip, and  maf- 
ter  mufl  be  inferted  in  the  po« 
licy.  21 

Navigation* 

Infurances  which  tend  to  a  breach 
of  the  navigation  a£ts  are  void. 

.285  to  289 

Neutrality, 

1.  A  neutxal  fhip  is  not  obliged  to 
flop  to  be  fearched  ;  the  fearcher 
does  it  at  his  peril,  it  is  a  cafe  of 
improper  detention,  for  the  cofis 
of  which  the  infurer  is  liable. 

89,   90 

2.  If  a  man  warrant  the  property 
to  be  neutral,  and  it  is  not,  the 
policy  is  void  ab  initio*       399, 

400 
O  o  3.  In 


ti 
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3.  In  an  infurance  upon  goods,  the 
infured  warxanted  the  (hip  and 
goods  to  be  neutral ;  it  was  ex- 
prefsly  found  by  the  jury  that 
they  were  not  neutral.  The 
court,  therefore,  though  the  lofs 
happened  by  ilorm,  and  not  by 
capture,  declared  that  the  con* 
trad  was  void.  Page  400 

4.  If  the  (hip  and  property  are 
neutral  when  the  riik  commences, 
this  is  a  fufficieot  compUauce 
with   a  warranty  of  neutrality. 

5.  The  ihfurer  takes  upon  him  (elf 
the  rifle  of  war  and  peace.       ibid 

6.  If  the  property  be  neutral  at  the 
time  of  failing,  and  a  war  break 
out  the  next  day,  the  infurer  is 
liable.  403 

7.  For  the  effedl  of  Ac  fentence  of  a 
foreign  Court  of  Admiralty  upon 
tibe  queftioa  of  neutrality,    fee 


OUnn  (Laws  of). 


■A" 


account  of  them.    Introd. 


XXIV 


2.  They  do  not  treat  of  infurances. 

Introd.  xxvi 

Open  Policy. 

In  an  open  policy,  the  value  of  the 
property  is  not  mentioned  ;  but 
mull  be  proved  At  the  trial.  i«  1 16 


Partial  Lojfes* 

I.  AVERAGE  lofs,  in  policies 
^^  of  infurance,  means  a  par- 
ticular partial  lofs.  1 1 1 


t.  It  is  lefs  ambignciis,  to  caB  U 
a  fartial^  than  an  average  b(s. 

P^tge  112 

3.  Partial  lo(s,  when  applied  to  dje 
(hip,  means  a  damage,  wlddi 
flie  may  have  fuftained  in  the 
courfe  of  the  voyage,  from  fomc 
of  the  perils  meationed  ia  the 
policy:  when  to  the  caigOt  it 
means  the  danage,  which  the 
goods  have  fuiered  from  ioim, 
&c.  thoegh  the  whole  or  the 
greater  part  thereof  may  arrive 
in  port.  114 

4.  Theie  lofles  fall  upon  die  un* 
derwriter,  if  tbey  am^snt  to  3/. 
per  eem.  114.    127 

5.  Rut  if  a  lofs,  arifii^  fron  a  gt' 
meral  etvtrage,  (hoiild  be  ender 
3  /•  per  cent,  ft^l  the  Oiiderwiiier 
is  liable.  114 

6.  Suppofe  loi  chefts  o^  goods  be 
(hipped,  and  three  of  them  be 
wholly  fi>otled ;  ^.  will  die  un- 
derwriter be  liable  ?  115 

7.  In  cafe  of  a  partial  lofs,  &e  ra- 
ke in  the  policy  can  be  no  gvide 
to  afcertain  the  damage,  but  it 
becomes  the  fubjedl  of  proof  as 
in  cafe  of  an  Qpoi^  policy.       116 

8.  When  goods  are  partiaHy  da- 
maged, the  underwriter  isljA 
pay  the  owner  foch  profioftioft 
t^  the  prime  coft  or  valae  in  the 
policy,  as  correfponds  with  the 
proportion  or  diminution  in  va- 
lue oocafioood  1^  the  damage. 

9.  The  proportion  is  aibertained  in 
this  way  :  where  an  entire  thing, 
as  one  hogihead  of  fngar,  hap- 
pens to  be  fpoiled,  if  yon  can  &t 
whether  it  be  a  third,  or  a  fbvth 
worfe,  then  the  damage  is  sS^' 
ccruined,  117.  121 

10.  This  can  only  be  done  at  the 
port  of  delivery,  where  the  whole 
damage  is  known,  and  the  voy* 
Qige  is  completed.  ihldn 

II.  Whether 


_i 
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11.  Whether  the  price  of  the  com- 
inodity  be  high  or  low>  it  equally 
aicercains  the  proportion  of  da- 
mage. This  proportion  the  un- 
derwriter muft  pay,  not  of  the 
value  for  which  it  fold,  or  the 
market  price  of  the  commodity ; 
but  of  the  value  ftated  in  the 
policy.  Page  iiy 

1 2.  When  it  is  an  open  policy,  the 
invoice  of  the  original  coft,  with 
the  addition  of  all  charges,  and 

.  Che  premium  of  infuran.ce« .  (hall 
be  the  ground  of  the  computa- 
tion. i^/V 

33.  fiut  whether  the  goods  arrive 
at  a  good  or  bad  market,  ic  is 
immaterial  to  the  infurer.       118 

.14.  The  true  way  of  ellimating  the 
ioA  is  to  take  the  value  of  the 
commodity  at  the  fair  invoice 
price.  Uiif 

15.  Thefe  rules  can  only  apply  to 
c^fes  where  there  is  a  fpecifick 
defcription  of  goods .  126 

i^.  Where  the  property  is  pf  va- 
rious kinds,  an  account  mu&  be 
taken  of  the  value  of  the  whole, 
and  a  proportion  of  that  as  the 
amount  of  the  goods  loft.       iSid 

J  7*  ^  Whether  goods  partially 
damaged  may  he  Qpened>  ex- 
.cept  in  the  prefence  of  the  in- 
{{urcrs  or  their  agents  ?  •  i^iJ 

1 8.  No  lofs  (hall  be  deemed  total 
fo  as  to  charge  the  infurers  with- 
in the  meaning  of  that  part  of 
the  memorandum,  which  ex- 
empts the^  from  partial  lo/Tes 
happening  to  corn,  £fh>  falt> 
fruity  iloqr,  and  feed,  as  long 
^s  the  commodity  (pecifically  it* 
mains,  though  perhaps  wholly^ 
unfit  for  ufe.  127 

19.  This  was  held  with  refpe£l  to 
a  cargo  of  wheats  which  was 
partially    damaged  in  a  flornift 

128 

20.  The  fame  with  re/peft  to  a 
c^rgo  of  £ih>    which  was  il^nk- 


ing  and  of  no  value  when  ex-» 
amined.  ^  i^  129 

2 1  •  A  cargo  of  fMt  was  fb  much 
damaged,  that  the  produce  was 
three  fourths  lefs  than  xht  freight  i 
but  as  it  in  faa  arrived  at  the 
port  of  deftination,  the  under- 
writer was  held  not  to  be  liable. 

22.  In  policies  upon  lives,  there 
cannot,  from  the  nature  of  the 
event,  be  a  partial  lofs.  495 

23.  But  there  may  in  infurances 
againfl  %rt.  5 1  a 

Of  Adjujiwg  a  partial  LofSy    ftp 
AijuflminU 

Payment  of  M9nej  into  Court: 

The  underwriters  were  empowered 
by  ftatute  to  pay  money  iiito 
court  upon  any  difpute ;  and 
then  the  injured  proceed  at  their 
peril.  461 

Perth  of  tbi  Sea, 

t.  Every  accideht>  happening 
by  the  Violence  of  wind  ot 
waves,  by  thunder  and  light- 
ning, by  driving  againft  rocks* 
or  by  the  ilranding  of  the  (hip* 
may  b^  confidcred  as  a  peril  of 
the  fea.  6^ 

z.  For  fuch  loftcs  the  underwriter 
is  anfwerable.  ibid 

3«  An  adion  was  brought  to  reco- 
ver the  value  of  certain  (laves 
infured  by  the  policy.  The  fads 
were  that  the  captain  miifed  the 
ifland,  for  which  he  was  bound* 
and  their  water  runniiig  (hort^ 
(bme  of  the  (laves  were  thrown 
overboard,  to  preferve  the  reft ; 
and  the  -declaration  ftated  the 
lofs  to  have  happened  by  perils 
of  the  fea.  But  it  was  held^  that 
O  o  2  ti?e 
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the  mi/take  of  the  captain  could 
not  be  caUed  a  peril  of  the  fea* 

Page  69,  70 

4.  A  (hip,  which  is  never  heard  of, 
after  her  departure,  (hall  be  pre- 
fumed  to  have  periQied  at  fca. 

5.  This  was  held  in  an  a6Vion  on  a 
•    policy  upon  the  (hip  from  North 

Carolina  to  Loiuion  ;  and  the  lofs 
was  ftated  to  be  by  fjnking  at 
fea ;  the  evidence  to  fupport  this 
averment  was,  that  after  failing 
from  port  ihe  had  never  been 
heard  of.  ihid 

6.  The  fame  was  held  in  a  cafe, 
where  a  (hip  had  been  captured 
and  ranfomed  at  fea,  but  was 
never  afterwards  heard  of,  and 
never  arrived  at  her  port  of  defli- 
nation.  71,  72 

7*  In  England  no  time  i&  fixed, 
within  which  payment  of  a  lofs 
may  be  demanded  from  the  un- 
derw.riter,  in  cafe  the  fliip  is  not 
heard  of.  72 

8*  A.  practice,  however,-  prevails 
among  merchantSi  that  a  (hip 
ihall  be  deemed  lofl,  if  not  heard 
of  %vithin  fix  months  after  her  de- 
parture for  any  part  o{  Europe, 
or  within  twelve,  if  for  a  greater 
di^nce.  7 1 

Petty  Average, 

!•  Con  (ids  of  fuch  charges,  as  the 
matter  is  obliged  to  pay,  by  cuf- 
tom,  for  the  benefit  of  the  ihip 
and  cargo  ;     luch    as    pilot^e,  | 
beaconage,  &c.  lia 

2.  Thcfe  never  fall   upon  the  un-  j 
Qcrwriccr.  ihid\ 

3«  Another  fcnfe,  in  which  this 
word  is  untleiilood,  is  when  we 
fpeak  of  a  rniall  duty,  which 
merchants,  who  fend  goods  in 
the  faips  of  other  men,  pay  to 
the  mailer^  over  and  above  tlie 


freight^  for  his  care  and  atten- 
tion. .    /Vff^*'3 
4,  This  is  a  charge  which  never 
falls  upon  the  underwriter,    ihid* 

Pirates. 

The  underwriter,  by  exprefe  words 
in  the  policy,  undertakes  to  u> 
deroni  fy  againil  the  attacks  of 
pirates.  69 

Plea.     See  Declaration m    No.  9. 

Policy. 

1.  A  policy  is  the  inftrament  by 
which  the  infurance  is    efieded. 

1 

2.  Policies  are  of  two  kinds;  vcbad 
and  open  policies :  the  dife'ence 
between  them.  ihd. 

3.  They  are  only  parol  contrads ; 
•  but  of  great  credit.  «W. 

4.  Cannot  be  altered  when  once  they 
are  figned.  ihid. 

5.  Unlefs  there  be  fome  written  do- 
cument to  (hew  that  the  meaningv 
of  the  parties  was  miflaken  ;  or 
unlefs  they  be  altered  by  comfemt. 

6.  A  policy  is  a  fpeaes  of  property 
for  which  trover  will  lie  at  the  in- 
(lance  of  the  infured,  if  it  be 
'Wrongfully  withheld  from  him.  4 

7.  The  written  claufes  in  a  policy 
will  controul  the  printed  words. 

8.  The  form  of  the  policy  now  ulcd 
is  two  hundred  years  old.  17 

9«  Very  irregular  and  confu(ed»  and 
often  ambiguous.  ihid. 

10.  There  are  nine  requiiites  of  a 
policy.  ibid. 

11.  I'he  name  of  the  peribn  infured. 
This  is  regulated  by  ftat.  25  Geo. 
3.  c.  44.  J7,  \t 

12.  Upon  this  a£l  it  has  been  held, 
that  if  an  agent  effeds  a  policy 
for  the  principal  refidhig  abroad, 

his 
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his  name  muft  be  inferted  in  the 
policy  as  agent.  Page  19 

13.  ^  When  the  principal  refides 
abroad^  maft  not  the  agent  live 
m  England?  19,  20 

1 4.  The  names  of  the  (hip  and  maf- 
ter ;  unlefs  the  infurance  be  gene- 
ral, **  on  any  Jhip  or  Jbips,         21 

1 5-  -Whether  the  infurance  be  made 
on  fhipSj  goods,  or  merchandizes. 

ilfid. 

X  6.  As  to  the  memorandum  at  the 
foot  of  the  policy,  fee  Memoran- 


1 7*  A  policy  on  goods  generally  does 
not  include  goods  laihed  on  deck, 
the  captain's  cloaths,  or  theihip's 
provifions.  23 

1  ^.  A  policy  mud  contain  the  name 
of  the  place  at  which  the  goods 
are  laden,  and  to  which  they  are 
bound.  ihid, 

1 9,  A  policy  from  L.  to  ■  is 
void.  24 

20.  When  the  rifle  commences,  and 
when  it  ends«  On  the  goods  it 
ufually  begins  from  the  loading 
and  continues  til]  they  are  fafely 
landed:  on  the  ihip»  from  her 
beginning  xo  load  at  A,  and  con 
tinues  till  (he  arrive  at  the  port  of 
deHination,  and  be  there  moored 
24  hours.  24,  25 

2 1  •  The  various  perils  againft  which 
the  underwriter  infures.  26 

22.  J^  Whether  the  underwriter  is 
liable  for  thefts  committed  by  the 
people  on  board;  and  for  lofs 
ariiing  from  bad  flowage,  &c.  ?  27 

23.  The  policy  is  frequently  made 
with  the  words,  lojt  or  not  lofty  in 
it ;  which  add  greatly  to  tlve  riik. 

28 


27.  When  an  infurance  is  made,  a 
policy  mull  be  made  out  in  three 
days,  under  a  penalty  of  ioo/» 
Promiflbry  notes  for  infurances 
are  void.  Page  ^1 

Vide  Stamp. 

As  to  the  ConJlru6lion  of  the  Policy^ 
fee  ConftruHion, 

Of  Policies  on  Eajt  India  Voyages^  * 
fee  title  Eajl  India  Voyages. 

Of  Policies  upon  gaming  or  Mmger* 
ing  Controls ^  fee  title  fVager 
Policies. 


PraSlice. 

Account  of  the  modem  improv6^ 
ments  in  the  practice  and  proceed* 
ings  upon  policies  of  infurance. 
In  trod,  xxxviii  to  the  cnd^ 


Premium* 

1.  The  premium  is  the  foundation 
of  the  promife,  or  ajfumpfit.     38 

2.  It  is  in  the  policy  acknowledged 
by  the  infurer  to  be  received  at 
the  time  of  underwriting.         29 

3.  J^  Whether  after  this  the  infur^ 
er  could  maintain  an  a^ion  againft 
the  injured  bim/elf  for  the  premi<* 
ums«  28,  29 

4.  In  praiflice,  the  infurcd  generals 
lyad  by  a  broker,  and  by  the 
cuftom,  an  action  may  be  main- 
tained  againli  him,  notwithfland-t 
ing  the  acknowledgeipent  in 
the  policy.  29 


24*  The  policy  mqft  contain  the  I  5.  The  broker  may  al(b  maintain  aa 
premium  or  coniideration  for  the  J  action  againft  the  ailured  for  pre- 
rific.  ibid. 


25.  The  day,  month,  and  year,  on 
which  the  policy  was  executed, 
mufl  be  inferted.  30 

26.  The  policy  mufl  be  duly  flamp- 
^4  31 


miums  paid  on  his  account.   29^ 

See  Fraud.     No.  38. 

HHjen  thePremiumJhallbe  returned^ 
fee  title  Return  (jf  Premium.. 
Q  0  3  Prohibi 
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Prohibited  Goods* 


All  infuranccs  uDon  commodities,  Promtjforj  Notts. 

the  importation  pr  exportation  of  -.        /.  •  i 

which  b  prohibited  by  law,  arc   Notes  for  infurancc  are  void 

Pagi  27S.  285  1 


13.  The  opinions  of  foreign  writers 
upon  this  ^aeJtion,    confiderrd. 


3« 


void.  Pagi  27S.  2 

2.  This  rule  prevails,  whether  the 
infurcr  did  or  did  not  know,  that 
the  fubjefl  of  the  infurance  was  a 
pfohibited  commodity.  278 

3.  The  parliament  of  England  has 
paired  a  laVv,  infliding  a  penalty  of 
500  i.  on  theinfurer,  whofhould 
by  way  of  infurance,  procure  the 
importation  of  prohibited  goods ; 
and  a  like  penalty  on  tho  infured. 

>     280 

4.  By  afubfequtntlaw,  th%  impor 


Proof.     Sec  Evidetui. 
Provifims  of  a  Ship. 


2, 


tation  of  any  foreign  alamodes  or 
Inihings,  by  way  of  infurance  or 
otherWife,  without  paying  the 
duties,    is   exprefsly  prohibited. 

281 

5.  Whoever,  by  way  of  infurance, 
undertakes  to  export  wool  from 
EkgUotd  to  parts  beyond  the  ieas, 
fijall  be  liable  to  pay  ;oo/.     283 

6.  The  like  penalty  is  infiided  on 
the  ilftftiTied.  ikid, 

7.  Beiides  which  ^tll  fncK  infnrances 
on  woo!len  go6ds  aiie  declared 
void.  284 

8«  Infnrances  made  to  piloted  Smug- 
gled goods  are  void.  %^^ 

9.  Infurances,  which  tend  to  a 
breach  of  the  navigation  ads,  are 
void.  285  to  289 

10.  Infuranccs  on  goods  prohibited 
by  royal  proclamation  in  time  of 
war  are  void.  290 

1 1 .  Goods,  which  from  their  na- 
ture are  contraband,  enumerated. 

ibid, 

12.  Infuranccs  upon  goods,  the  ex- 
portation or  importation  of  which 
are  prohibited  only  by  the  reve- 
nue iaws  of  other  countries,  are 
valid  in  Englahd.  2^92 

3 


Are  not  included  under  a  general 
infurance  on  gopils.  23 

Pro'vijious  expended  during^  a 
detention  to  repair,  or  detention 
by  an  embargo,  cannot  be  reco- 
vered againft  the  infurer  on  the 
Jbip  9r  goods,  S9  *  ^  * 

^3.  Whether  they  fall  into  a  general 
*  (      average  f  141 

4.  Ship's  proviiions  do  not  contri* 
bute  to  a  general  average.      143 


Ri-ajfkroHce. 

k,lj  E- ASSURANCE  is  acon^ 
j[]V  trad,  which  the  iith  nndeir^ 
Writer  enters  into,  in  order  to  re- 
lieve himfelf  from  tholt  HIks 
which  he  has  previoady  nnder- 
taken,  by  throwing  them  iip<>a 
other  underwriters,  Who  are  calu 
led  Re-aiTurers.  315 

1.  This  fpecies  of  contrftd  is  codA- 
tehanced  in  mofl  parts  of  Europe, 

J.  The  opinions  of  fortfgn  writers 
upibA  re-aflurance  ilat^d.  315,316 

4.  They  were  admitted  in  EmJamd 
till  the  19  GiOn  2.  r.  37.  /.  4. 
which  declai'es  it  to  be  unlawful 
to  make  re-aiTurance,  unlefs  tfite 
aiTuVer  (hould  be  infolvent,  be- 
com'ea  bankrupt,  or  die;  in  either 
of  which  cafes,  fuch  aiforcr,  Ms 
Executors,  jukniniftrators,  or  af- 
figns,   might  make  re-affararco 

to 
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to  the  amoant  before  by  him  aA 
fHred>  expreffing  in  the  policy 
that  it  is  a  re-alTuraiice.  Page  3 1 7 

5*  The  reaib»  lor  thefe  exceptions 
as  to  bankrupts  and  deceafed  un> 
derwriters,  ftated.  3 1 S*  3  >  9 

~6,  In  /riMr^y  and  other  countries^  it 
if  allowed  to  the  infured  to  infure 
the  folvency  of  the  underwriter. 

3>9 
7«  Not  allowed  in  £jv^/ffW.         320 

S.  Diftin£tion  between  a  re-aflurance 

and  a  doable  infurance. 

Ri'capture*     See  Captun. 
Regiftratim. 

The  law  of  England  does  not  reqaire 
that  a  policy  fhould  be  regi-. 
ftered.  32 

Repreferttation.     See  title  Frau^. 
No.  2I«  ^c. 


2. 


3 


5 


6. 


Requifites  of  a  Policy » 

1.  The  name  of  theperfon  infured. 

»7 
«.  The  Aame  of  the  ^p  and  maftw. 

21 

3.  Whether  they  arc  fbips,  goods, 
or  merchandizes,  on  which  the 
infurance  is  made.  iliJ* 

4.  The  name  of  the  place  at  which 
the  goods  areladaa,  and  to  which 
they  arc  bound.  23 

5.  The  time  when  the  rifle  com- 
mences, and  when  it  ends.       24 

6.  The  various  perils  to  which  the 
underwriters  are  expoied*         26 

7.  The  confideration  or  prevmum 
for  the  hazard  run.  28 

2.  The  time  wh»a  the  policy  was 

executed.  ^^  o 

9.  That  the  policy  be  duly  ftamped.   ^* 

3> 
Refpondentia.     See  Bottomry. 


8. 


Return  0/ Premium* 

The  qucftion,  whether  the  prc- 
miumis  to  be  returned  by  the  un- 
derwriter, where  the  infured  has 
been  guilty  of  fraud,  confidcred. 

Page  244 

The  ordinances  of  foreign  ilates 
declare,  for  the  moft  part  that  it 
ihall.  /^iV. 

In  England  there  has  been  no  le- 
giflative  regulation;  and  the  courts 
of  jttftice  have  not,  as  yet,  adop- 
ted any  general  rule  upon  the 
fubjea.  ibiJ. 

In  two  or  three  inftances,  where 
the  underwriters  have  been  reliev- 
ed in  Chancery,  from  the  pay* 
ment  of  the  fums  infured  on  ac- 
count of  fraud^  the  decree  has 
dire^ed  the  premium  to  be  re- 
turned. 245 

The  qucftion  came  on  to  be  con- 
fidereil  in  the  King's  Bench  ;  bat 
the  trial  being  had  under  a  decree 
of  the  Court  of  Chancery,  and 
the.  infurer  having  there  made  an 
offer  of  returning  the  premium, 
the  Court  of  King^s  Bench  con- 
fidered  this  offer  in  the  fame  li^ht 
as  if  he  had  paid  the  money  into 
court ;  and  therefore  the  queflion 
remained  undecided.  246 

But  in  a  cafe  where  the  fraud  was 
of  a  yery  grci«  and  heinous  na- 
ture, Lot^MuHsfieU toldi  the  jury, 
that  tbe  premium  (hould  not  be 
reftored  to  the  infured*  2^7 

It  is  clear,  that  if  the  underwri- 
ter has  been  guilty  of  fraud,  an 
a^ion  /i>j  againil  him,  at  the  fuit 
of  the  infured,  to  recover  the  pre- 
mium, ibiti. 

In  cafes  of  deviation,  the  premi- 
um is  not  to  be  returned.         362 

Where  property  has  been  infured 

to  a  larger  amount  than  the  real 

value,    the   infurer  fhall  retura 

the  overplus  premium.  418 

Oo  4  ip.  if 
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13.  If  goods  are  infured  to  come  in 
certain  (hips  from  abroad,  but 
are  ^ot  in  fa£l  (hipped^  the  pre- 
mium fhallbe  returned.  Page  4x8 

1 1.  If  the  (hip  be  arrived  before  the 
policy  is  made,  the  infured  being 
Ignorant  of  it,  he  is  entitled  to 
have  hispremiup:)  rettored.      ibid 

12.  Claufis  are  frequently  Inferred 
by  the  parties,  that  upon  the  hap- 
pening of  a  certain  event,  there 
ihall  be  a  return  of  premium,  ibid 

1 3 .  If  the  (hip  or  property  infured 
was  liever  brought  within  the 
terms  of  the  con  trad,  fo  tha^  the 
infurer  never  ran  any  rlfk^  the 
premium  mud  be  returned,    ibid 

A  claufe  was  inferted  that  8/. 
fir  cent,  of  the  premium  fhould 
be  returned,  if  the  ihip  (ailed  from 
any  of  the  Pf^e/t  India  idands  with  I 
convoy  for  the  voysigca^tj  arn'vej, ' 
The  court  held,  that  the  arrival 
of  the  ihip,  whether  with,  or 
without  convoy,  entitled  the  party 
to  a  return  of  the  premium  Itipu- 

'  ^lated.  Azq 

.  Whether  the  caufe  of  the  rilk 
not  being  run  is  attributable  to 
the/ault,  tAiilU  or  phafure  of  the 
infored,  t&e  premium  is  to  be 
.returned.  423.  429 

?^,  When  a  policy  is  void  as  a  wa- 
ger policy,  and  the  Jhip  has  ar^ 
rived  fafty  the  court  will  not  al- 
low the  infured  to  recover  back 
the  premium.  425 

17.  It  might  perhaps  have  been  o- 
therwife,  where  the  ihip  bad  not 
arrived,  427*  428 

18.  Where  the  ri/k  has  once  com- 
menced, there  Hi  all  be  no  appor- 
tionment or  return  of  premium 
afterwards.  429 

19.  But  if  there  are  two  diftind 
points  of  time,  or,  in  eiFed,  two 
voyages  either  in  the  contempla- 
tion of  the  parties,  or  by  the  ulage 
of  trade,  and  only  one  of  the  two 
voyaoes  was  made,  the  premium 
/hall  be  returned  on  the  other. 


though  both  are  contained  in  oat 

policy.  /*«^^  43^. 

20.  Thus  held  in  an  inforance  "  at 
*'  and  JTOm  Imi^ou  to  Hatifax, 
**  warranted  to  depart  with  coo' 
'f  voy  from  F9rtftm»mth,  *'  when 
the  flup  arrived  at  Fwrtjmmnh^  the 
convoy  was  gone.  The  premioa 
for  the  voyage  from  Partfrnontb  to 
Halifax  was  roturned.  ibid 

21.  A  ihip  was  infured  for  twelve 
months,  at  9/.  per  cent»  wamnted 
free  from  w^vktiVajv  captures.  The 
ihip  was  taken  within  two  months 
by  the  Amaicans  ^  bat  there  ihaJl 
be  no  return  of  preminm,  becauie 
the  contract  was  entire  ;  the  pre- 
mium was  a  giofs  fain  iHpaJated 
and  paid  for  twelve  months.  435 

22.  So  alfo  it  was  held  where  a 
ihip,  infured  for  twelve  mondis, 
was  taken  at  the  end  of  two; 
though  the  whole  premium  of 
18/.  was  acknowied|^  to  be  Re- 
ceived ai  the  rate  tf  15/.  ftr 
month ;  iFor  that  is  only  a  mode  of 
computing  the  grofs  fum,  458. 

23.  When  the  contrad  is  entire, 
whethd-  it  be  for  a  fpecified  time, 
or  for  a  voyage,  there  ihall  be  no 
apportionment  or  retoni,  if  t^e 
rifk  has  once  commenced.       440 

24.  Where  the  preniinin  '^  entire  in 
a  policy  on  the  voyage,  where 
there  is  no  contingency'  at  any  pe- 
riod, but  or  home,  upon  the 
happening  or  not  happening  of 
which,  the  riik  is  to  end,  nor  aqy 
ufage  eflabliihed  upon  ilich  voy- 
age ;  though  there  be.  feveral  di- 
ftin£l  ports,  at  which  ^e  ihip  is 
to  flop,  yet  the  voyi^e  is  one, 
and  no  part  of  the  preinium  (hall 
be  recoverable.  ibid 

25.  It  was  {0  held  in  a  c^ie,  where 
a  (hip  was  infured,  *'  at  and  from 
*'  Honjleur  to  the  CQzfi  of  Jn^olff 
•*  during  her  ilay,  and  trade 
"  there,  at  and  from  thence  (p 
*'  her  port  or  ports  of  difchargc 


«« 


m 
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^*  in  Stn  DomingOf  and  at  and 
^'  from  St.  J)omin^o  back  to 
'*  HonJUur ;"  and  the  policy  was 
^t  an  end  by  her  deviation,  before 
|he  arrived  ^c  St>.  Domingo ;  and 
confequently  for  the  latter  part  of 
the  voyage  infured^  the  infurer 
ran  no  riik.  Page  441 

26.  It  was  alio  (0  held  where  a  (hip 
was  infured  *^  or  and  Jroti^  Ja- 
•'  maica,  warranted  to  fail  on  or 
•'  before  the  firll  of  Au^uft^  to 
*^  return  eight  per  cent,  if  fhe 
f  failed  with  convoy,"  The 
ihip  did  not  fail  till  Seftemher. 
There  ihall  be  no  return  upon  the 
warranty  of  the  time  of  failing  ; 
for  the  court  cannot  make  a  di- 
ftihdion  between  the  rifk  at  and 
the  n^from.  444 

27.  It  is  othcrwife,  }f  the  jury  find 
an  exprefs  ufage  upon  the  fubjed 
of  return  of  premium.  446 

28.  Indeed;,  it  {ttms  that  there  ne- 
ver has  been  an  apportionment 
unlels  there  be  fomething  like  an 
ufage  found  to  dired  the  judg- 
ment of  the  court.  447 

29.  If  a  perfon  whofe  life  is  infured^ 
ihoiild  commit  fuicide,or  be  pub- 
licly executed  the  next  day  after 
the  riik  commences,  there  can  be 
no  return  of  premium.  500 

30.  There  c^n  be  no  return  of  pre- 
'    mium  in  infurances  againfl  fire. 

521 

Rhfidians* 

1 .  Some  account  of  their  maritime 
regulations.    Jntrod.  iv 

2.  Suppofed  to  have  been  unac- 
quainted with  the  contrail  of  in- 
furapce.     Introd.  vi 

3.  They  were  acquainted  with  the 
contract  of  bottomry,  47% 

Rijk.  ^ 

The  rifk  on  the  (hip  in  general 
commences  from  her  beginning 
to  loady  and  continues  till  ihe  hat 
moored    twentyfour    hoars     ii) 


fafety.  On  goods  from  the  losd-* 
ing  till  they  are  fafely  landed, 
which  includes  the  carriage  to  the 
ihore  in  the  fhip's  boats,  but  not 
in  thofeof  the  owner  of  the  goo4s« 

Page  24,  25 

The  rifles  which  the  under-writer^ 
take  upon  themfelves,  26 

^  Whether  theft  by  the  people  on 
board  be  of  the  number  i         27 

Romans. 

I.  Some  account  of  their  commerce^ 
Introd.  X 

2*  They  were  unacquainted  within- 
funmoes.  Introd.  xu 

3.  Contrary  opinions   ftated  and 
controverted.    Introd*  xir 

Royal  Exchange  JJJuranci   Com» 

pany. 

1.  Erefted  by  royal  charter,  au- 
thorized by  ftat.  6  Geo.  ifl.  clu 
18.  7 

2.  Thb  and  the  London  Afiurance 
Company,  are  the  QvXy  Joeieties 
which  may  make  infurances.  7,  2 

3.  The  privileges  of  the  South  Sea, 
and  Ea/t  India  Companies  pre- 
ferved.  9 

4.  This  company  rejects  the  words 
*♦  or  the  pip  be  ftranded"*  in  the 
memorandum  at  the  foot  of  the 
policy.  22 

5.  This  (bciety,  when  fued  in  an 
oQton  oj  deht,  may  plead  generally 
that  they  o-ive  nothing,  or  in  cove* 
nant  that  they  have  not  broke  it, 
and  in  both  cafes  may  give  the 
fpecial  matter  in  evidence.      453 

6.  This  company  obtained  hi:>  ma* 
jedy's  ch.irter  to  enable  them  to 
make  infurances  on  lives.       489 


Sailing  {WarrafUy  of) 

I.  T  F  a  man  warrant  to  fail  on  a 

J  particular  day,  and  do  not,  the 

in.u^rer  is  difcharged.  '\  jq 

^t  'Ihis 
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t,  This-rule  holds,  though  the  fhip 
be  delayed  for  the  bell  and  wifelt 
icafons,  or  even  thoagh  (he  be 
detained  by  force*  Pare  370 

3.  Thus  where  a  fhip  was  infured 
**  at  and  from  yamaica,  warranted 
to  fail  on  or  before  the  26th  of 
yulj  ,  it  appeared  that  the  (hip 
was  ready  and  would  have  failed 

on  the  25  th  J  iffi^  ^^  *^'  ^'^ 
reftrained  by  the  order  and  command 
•f  Sir  Bafil  Keith  governor  of  Ja- 
maica, and  detained  beyond  the  day. 
The  insurer  was  difcharged.  371 

4.  This  rule  is  adopted  by  foreign 
writers.  27 1 

5.  If  the  warranty  be  to  fail  after  a 
fpecific  day,  and  the  (hip  fail  be- 
fore,  the  policy  is  e<][iially  avoided 
as  in  the  former  cafe.  27  a 

6.  Upon  a  warranty  to  fail  on  or  be- 
fore a  particular  day,  if  the  fhip 
fail  before  the  day  from  her  port 
of  loading  nuiib  all  her  eargo  and 
elearances  en  hoard,  to  the  ufual 
{jlace  of  rendezvous  at  another 
pMt  of  the  ifland  merely  for  the 
fake  of  joining  convoy,it  is  a  com- 
pliance with  the  Warranty,  though 
ihe  be  afterwards  detained  there 
by  an  embargo  beyond  the  day. 

373»  374 

7.  But  if  her  cargo  was  net  com- 
plete, it  would  not  be  a  com- 
ftienccmcnt  of  the  voyage.      373 

I.  The  fame  do6trines  prevail,  even 
though  a  condition  be  inferted  in 
one  of  the  (hip's  clearances  ;  that 
fie  flnuld  paf$  by  the  place  ^  at  Which 
Ihe  was  detained  by  the  governor 
beyond  the  day  named  in  the 
warranty)  to  take  the  orders  of 
government.  379  to  386. 

9.  Thus,  alfo  where  an  embargo 
v/as  -adlually  publiihed  before  the 
fltip  failed,  and  the  captain  im- 
mediately after  crolTing  the  bar, 
returned  to  make  a  proteft,  and 
knowingly  fent  his  Ihip  into  the 
embargo  ;  yet,  as  he  fwore,  that 
iie  believed  the  embargo  was  to 


be  *  taken    off,    the    onderwTitcr 
was  held  liable.  f»gt  384 


1 .  Infurances  on  the  wages  of  63- 
ors  are  forbidden.  >3»  '4 

2  But  the  captain  may  infare  goods 
which  he  has  on  board,  cr  hit 
(hare  in  the  (hip>  if  he  be  a  part 
owner.  '4 

3.  The  wearing  apparel  of  die  bail- 
ors is  excepted  from  t2ie  aliow- 
ance  of  (alvage.  1 5  i 


Zalvagi* 

m 

I  •  Salvage  is  an  allowance  made  for 
faving  a  (hip,  or  goods,  cw  both 
from  the  dangers  of  the  leas,  Hn, 
pirates,  or  enemies  2  it  is  alfo 
fometimes  ufed  to  fignify  the 
thing  itfelf  which  is  faved.  But 
the  former  is  the  fcnfe  in  wbich 
it  is  here  ufed.  _   147 

2.  In  an  a£lion  of  trover,  it  has 
been  held  that  the  defend- 
ants might  retain  the  goods  till 
payment  of  falvage,  as  well  as  a 
taylcr  the  cloaths  which  be  has 
made.  *4^ 

3.  When  a  (hip  has  been  wrecked, 
the  law  of  England  by  various  fta- 
tutes  declares,  that  reaJ'enahU  fal- 
vage only  (hall  be  allowed,  to 
thofe  who  favc  the  fhip  or  any  of 
the  goods  ;  and  what  ihaU  be  a 
rcafonable  allowance  ffluft  be  jf- 
certained  by  three  juftices  of  the 
peace.  149  to  156 

4*  If  any  priic  taken  from  the  ene- 
my (hall  appear  to  have  belonged 
to  any  of  his  majefty's  fubjcdb,  it 
(hall  be  rcftored  to  the  former 
owner,  upon  his  pying  in  lieu 
of  falvage,  one  eighth  of  the 
value,  if  retaken  by  one  of  his 
majcfty's  (hips,  but  if  retaken  by 
z/frtvateer,  before  it  has  been  24 

hooit 
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hours  in  pofieffi^h  bf  the  iAHny> 
the  owner  muft  pay  one  eighth  of 
the  vtloe  \  if  above  24  ind  under 
43  hours,  0ne  /ilth  ;  if  above  48, 
and  under  96  hours^  a  third  part 
thereof ;  and  if  above  06  hours,  a 
moiety  therfeof ;  br  if  the  (hfp  fo 
retaken  (hall  have  been  fitted  out 
by  the  enemy  as  a  man  bf  war, 
the  owner  ihall  pay  a  moiety  for 
falvage.  Pagi  80,  81.  157 

5  •  Wearing  «.pparel  of  the  mailer" 

and  feamen  are  always  excepted 
irbm  the  aDowante  oF  iaivage. 

158 

6  •  The  val  uatkm  of  a  (hip  and  cargo 

in  order  to  afcertain  the  rate  of 
falvage,  may  be  determined  by 
the  policies  of  iiii(iirance  made  on 
then  reipeftiv^ly  ;  if  th^re  be  no 
reafoh  to  fufpedt  they  are  under 
valued.  If  th^re  be  no  policy, 
the  real  v^ue  muft  be  proved  by 
invoices,  &c.  ibid 

7.  Underwriters  by  their  policy, 
exprefsly  undertake  to  bear  all 
expences  of  falvage.       158,  159 

8.  In  order  to  entitle  the  infured  to 
recover  expences  of  falvage,  it  is 
not  neceiTary  to  Hate  them  in  the 
declaration,  as  a  fpecial  breach  of 
the  policy.  159 

9*  Thus  in  ad^aration  on  a  policy 
on  goods*  it  ftated,  that  the  fhip 
fprung  a  leak,  and  fmnk  in  the 
river,  whereby  the  goods  were 
(poiled.  Lord  Bdrttvoick^  held, 
that  under  this  decl^atioin,  the 
plaihtifrs  fii^ht  'give  \h  evidence 
the  expences  of  fi^hr^ge,  159.  468 

x6^  iut  if  the  infurer  pay  to  the  in- 
fured fudi  expellee's,  and  from 
pairtic^lkr  circumflances,  the  lofs 
be  repaired  by  uikexfpe^ed  ineans 
the  infurer  (hall  Aahd  in  the 
plaee  of  the  infured,  and  receive 
the  fum  thds  paid  to  2ic6ne  for 
the  lofs.  160 

1 1 .  Whcrfe  thfc  falvage  is  high,  the 
other  expences  are  great,  and  the 
objeA  of  the  vOyn^e  i$  defeated. 


the  infttt^  is  allowed  to  abandoa 
to  the  infurer,  and  call  upon  him 
to  contribute  for  a  total  lofs  P.  160 
See  abandonment, 
I2«  There  is  neither  average  nor 
falvage  upon  a  bottomry   bond. 

482 

Sittwortbinifs. 

\.  Every  (hip  infured  muH,  at  the 
time  of  the  infurance,  be  able  to 
perform  the  voyage,  unlefs  fomc 
external  accident  Ihould  happen, 
and  if  fhe  have  a  latent  defed 
wholly  unknown  to  the  parties, 
that  will  vacate  the  contradl,  and 
the  infurers  are  difcharged.     249 

2.  This  arifes  trom  a  tacit  and  im- 
plied warranty,  that  the  fhip  ihali 
be  in  a  condition  to  perform  the 
voyage.  250 

5.  But  the  infured  ought  to  know 
whether  (he  was  feaworthy  or  not 
at  the  time  Ike  fet  oixx  upon  her 
voyage  ;  yet  if  it  can  be  (hewn 
that  the  decay  to  which  the  loia 
is  attributable,  did  not  commence 
tin  a  peiiod  fubfcquent  to  the  in- 
furance, the  underwriter  tvill  bo 
liable,  if  (be  fhotild  be  loH  a  few 
days  afcer  her  departure  250,251 

4.  The  whole  do^rine  df  fea  wor-- 
thinefs  to  be  collected  from  tho 
cafe  of  the  Mills  frigate,  which  is 
fu4ly  ftated  from  page  232  to  261 

5.  The  doftrine  of  feaworthsnefs, 
as  eftablifhed  by  the  law  of  jf»f- 
land,  is  confonant  to  the  laws  of 
all  the  commercial  and  maritime 
ilates  in  Europe,  261 

6.  Where  the  Ihip  is  not  feaworthy, 
the  policy  is  void,  as  well  where 
the  inrurai:ce  is  upon  the  goods, 
as  when  it  is  upon  the  fhip  itfelf« 

263 
Senttnce^  fee  jfJmiraltf* 

Ship. 

I.  The  name  of  the  fhip  muftl>b  in- 
fcrted  in  the  policy.  21 

2.  Some* 
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J.  Sometimes^  there  are  infurances 
oa  **  Any  fhip  or  ihipa/'  Pagizx 


Smuggling* 

1 .  Smuggling  en  his  own  account  is 
an  a6t  of  barratry  in  the  mafler« 

.34 

2.  An  infurance  upon  a  fmuggling 

voyage,  prohibited  by  the  reve- 
nue laws  of  this  country  is  void  ; 
alitir^  if  merely  againft  the  reve- 
•oe  laws  of  a  foreign  fiate.    268 

Stamps. 

Every  policy  of  infurance,  not  ex- 
ceeding 1000/.  mufl  have  a  fix 
ihllling  damp,  and  above  that 
iiun  a  ilamp  of  eleven  ihillings, 

Statuiis  €itidn 


EDWARD 

If.  €.  I.  /.  aSa* 
^7.  f.  13.  f.  149. 


IIL 


RICHARD      n. 
5-  c,  3.  /.  385. 

HENRY     VIIL 

28.    €,    15,  /.    109. 

ELIZABETH. 
43.  c.  12.  Introd, /.  xxxvi 

JAMES      }. 
21.  r.  19.  p.  495* 

CHARLES    II. 

12*  r.  32.  /.  282«, 

—    r.  18.  p.  286. 
13  &  14.  c.  11.  /•  288. 

i6.  r.  6.  ^.  486. 
2?&23,  r.  1^.  ^,  487, 


WILLIAM  and  MARY. 
Jn*  Regm. 

2.  Jfaim  I.  r.  9.  /•  287. 
4  &  5.  r.  15.  /.  280. 

5.  r.  21.  /.  32. 

WILLIAM      m. 

y  k  S.  c,  28.  ^.  s8z. 
9  Sc  g.  t,  36.  /.  281. 
9&10.  r,  25.  /.  32. 

ANNE. 

I.  Jlat.  2.  r.  9.  /•  108.  24I 

6.  r.  37.  /.  289. 
y.  c.  8.  p,  287. 

ID.  r.  26.  /.  32. 

12.  ^tf/.  2.  r.  9.  /•  31. 

—  '  f.  i8.  /.  149- 

—  '■  c.  16.  /.  475. 

GEORGE      L 

4.  r.  12.  /.  108.  248. 
— ^  c.  II.  /.  282. 

6.  c,  18.  ^.  6. 

—  f.  15.  /.  288. 

7.  r.  31.  ^.495-  iiote(«) 

8.  r.  15.  /.  7. 

—  f.  24.  /.  13. 

11.  c.  30.  /.  7.  31^ 

12.  f.  29.  /.  109, 

GEORGE     n. 

7.  c.  15.  p.  27. 

—  r.  7.  /.  89. 

1 2.  tf.  21.  /.  283. 

13.  c,  4.  /.  80.  157. 

19.   r.  32.   /.    318,    Bote  (j} 
486.  494* 

^  '•  37- /•  77*  134-    »99^ 
317,  470.  483. 

21.  c,  4*  /•  15.  276.  485. 

:^5.  r.  26.  /.  i6. 

26,  r.  18.  /.  152. 

29.  c.  34.  p.  74.  80.  157. 

30.  f.  19.  /.  32. 


GEORGE 

5,  r.  46.  /.  31. 


?n. 


7«  ^-44*. 
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Rigm, 

7  '•  44-  /•  3'- 
8.  c.  25.  /.  32. 

14.  r,  48.  /•  17.  490. 

i6.  c.  34-  /.  32. 

—  r.  5.  /,  264* 

17.  r.  50,  /.  32.  521. 

so.  c.  6.  /•  284. 

22.   C.  48.  /.  521. 
25.   r.  44.  /.  18. 


Sufftcitncy^  fee  title  Siawtrtbimfs, 


Tbiivts. 

W  2re  anfwerable  for  thefts 
committed  by  the  people  on  board 
the  ihip  ?  Page  27 

Timt. 

1.  In  infurances  upon  time,  the 
court,  in  their  conibu6iion  of 
them,  has  always  attended  to  the 
meaning  of  the  parties,  and  a 
liberal  expofition  of  the  words  of 
the  contrad,  66 

2.  A  policy  was  made  on  a  letter 
of  marque,  at  and  from  Linr- 
fooi  to  jitttigua^  nAfitb  liberty  to 
cruifi  fie  'weeks  I  the  court 
held,  that  this  meant  fix  /u€» 
ctjjhfe  weeks,  and  not  a  deful- 
tory  croifing  for  fix  weeks  at  any 
time.  6(^i  67 

79ial  Ufs. 

I.  A  total  ]o(s,  in  infurances,  does 
not  always  mean  that  the  pro. 
perty  infured  is  irrecoverably  Joft 
or  gone;  but  that,  by  (bme  of 
t&e  perils  mentioned  in  the  po- 
licy, it  is  in  fttch  a  condition  as 
to  be  of  little  ufe  or  value  to  the 
infured,  and  to  juftify  him  in 
abandoning  his  right  to  the  in- 


furer,  and  calling  apon  him  ti 
pay  the  whole  of  his  infurance. 

Page  no.    161 

2.  In  a  total  lofs,  properly  ia  cal- 
led, the  prime  coft  of  the  pro- 
perty  infured,  or  the  value  in 
the  policy,  moil  be  paid  by  the 
underwriter.  no.  116. 

3*  Where  the  policy  is  a  valued 
one,  it  is  only  neceflary  to  prove 
that  the  goods  were  on  board  at 
the  time  of  the  lofs.  1 1 6 

4.  Where  it  is  an  open  policy,  the 
value  mnft  alfo  be  proved,    ibid 

5.  The  infured  may  call  upon  the 
underwriter  for  a  total  lofs,  if 
the  voyage  be  abfolutely  loft,  or 
not  worth  purfuing ;  if  the  fal- 
vage  amount  to  half  the  value ; 
or  if  further  expence  be  necef- 
fary,  and  the  underwriter  will 
not  engage  at  all  events  to  bear 
that  expence.        164.  171.  180 

6.  A  (hip  was  taken  by  a  Spanifi 
fhip,  retaken  by  an  Englijh  pri-< 
yateer  and  carried  into  Boflon, 
where,  as  no  perfou  appeared  to 
give  iecnrity  for  the  falvage,  ihe 
was  fold;  the  recaptors  had 
their  moiety,  and  the  overplus 
remained  with  the  officers  of  the 
court  of  Admiralty.  The  ow- 
ners were  entitled  to  abandon 
and  to  recover  for  a  total  lof5« 

165 
7*  A  ihip  was  taken  by  the  French, 
remained  with  them  eight '  days, 
and  was  retaken ;  the  mailer^ 
mates,  and  failers,  except  a 
landman  and  an  apprentice,  had 
been  taken  out  and  carried 
to  France.  Before  the  capture^ 
the  fhip  had  been  feparated  from 
her  convoy,  and  was  fo  far  dif- 
abled  by  florm,  as  to  be  inca- 
pable of  proceeding  on  her  def- 
tined  voyage,  without  going  into 
port  to  refit.  Part  of  the  cargo 
was  thrown  overboard  in  the 
ftorm,  and  the  reft  fpoiled  while 
the  fhip  lay  at  Milford  Haven.  In 

actions 


TtfMr  ^  ii^  Priiuipat  Jtfmau 


aAions  ujpon  two  poUcw,  one 
on  the  fliip,  and  the  otHcr  on 
the  cargo,  it  was  held  that  this 
was  a  total  lofs,  ib  as  to  entitle 
the  owner  to  abandon,       Bagt 

167  to  J72 
9.  A  ihip,  bonnd  from  Mfintforrat 
to  Lomiom,  was  captiued,  and 
the  captain,  ctqw,  Hmng,  aAd 
part  of  the  cargo,  wbiek  was  fn- 
gar,  were  taken  aw^y.  She  was 
retsLken  and  carried  iatoAT^wJ^ri, 
where  the  captain  alfe  arnve4* 
Upon  taking  podleiion,  he  found, 
that  part  of  the  cargo  which  ha^ 
been  left  was  wafiied  ovciboard ; 
diat  57  hogiheads  gf  what  re- 
mained were  damped,  and  .shat 
the  ihip  was  in  fndi  a  fta^  that 
fhe  could  not  be  repaired  with- 
out unloading  her  end^ly*  The 
owners  had  no  ftore  hoofes  at 
Ne<w  fork  ;  nor  were  any  Adlors 
to  be  had*  The  fidvage  came  to 
40  hogiheads  of  fiigar;  ind  if 
the  (hip  had  been  repaired,  it 
would  have  exceeded  the  fivight 
by  100/.  There  was  an  embar- 
go laid  on  ail  ihips  tiU  De€€mStr, 
and  the  ihip  fliould  have  arrived 
in  LonJott  the  Jafy  preceding. 
The  captain,  upon  the  advice  of 
his  friends,  fold  the  cargo,  and 
was  paid  for  it :  he  agreed  alfo 
to  fell  the  (hip  ;  but  the  perfon, 
who  contra^kd  for  it,  ran  away, 
upon  which  the  captain  left  her 
in  a  creek  and  returned  to  Eng- 
hnd.  This  was  a  total  lofs,  and 
the  owners  had  a  right  to  aban- 

•  don.  17Z  to  176 
^.  The  right  to  abandon  mail  de* 

pend  upon  the  nature  of  tlie  cafe 
ac  the  time  of  the  adion  brought, 

•  or  at  the  time  of  the  offer  to 
abandon;  and  therefore  if,  at 
the  time  advice  is  received  of  the 
lofs,  it  appear  that  the  peril  is 
over,  and  the  thing  is  in  fafety, 
the  infured  has  no  right  to  a- 
bandon.  .165.   178 


lo.  Thus  in  a^  cafe  where  theie  Vi9 
a  capture  and  i^c^ptyre,  and  it 
was  dated  that  at  she  time  of  the 
ofier  to  abandop,  th/s  ihip  was 
fafe  in  port,  and  had  fuftaincd 
no  damage,  the  court  held  that 
the  infixed  had  na  ngl\t  to  a- 
bandon.  fagt  178  to  186 

lu  Bat  if  tiie  iii\derw^er  pay  for 
a  totid  lofs,  a^d  it  ai^erwards 
torn  out  to  be  but  partial,  the 
Wfea^L  49]!  q9t  tie  Q|d^  to 
refond;  but  the  infurer  fliall 
ft^nj  ift  Us  place  for  the  benefit 
of  falvage.  1 86 

12.  A  ihip  19^  iif^^red  from  Wy- 
hurg  to  Ljun,  at  which  place  fhe 
iHtived  I  t|ie  ji|ry  Ibpfi4  Ui^t  ^ 
Ovip  W^.  ^  W9f^ .  repairing ; 
h^t  ijb^  4^^  fu^ai^ed  {n  the 
lP9yi^  infared  did  not  exceed 
48/;  per  cnt.  By  the  court; 
the  jory  have  precluded  us  from 
faying  that  this  is  a  total  iois; 
and  w|ie^  neither  the  thing  in- 
fared, nor  the  voyage  is '  loft, 
t|^e  inftir^d  cannot  abandon.  187 

to  189 

Tnvsr. 

i«  Trover  wiU  lie  for  a  policy,  at 
the  fpit  of  the  infured,  if  it  be 
Wrongfully  withheld  from  him. 

4 
Z.  In  trover*  %  defendant  gxa^  in 
eyidepce  i^ify  the  reta^^er  of 
the  goods  till  payment  of  fal- 
vage. 148 


UndirwrUiry  fee  Imfunr, 

i.TN  the  conilruQion  of  policies, 
J^  no  rule  has  been  more  fre- 
quendy  followed  than  tbi  t^^g' 


Taiti  of  th^  Priudpal  Mattwrs. 


mftrajle  witk  r^pcA  to  the  voy- 
age infared.  Fagt  33 
a«  Uoon  an  infurance  on  goods  to 
Labrador,  and  till  they  were 
fafely  landed^  the  infurers  were 
held  liable^  on  account  of  the 
oTagr*  -although  the  lofs  did  not 
luippCA  ttli  a  montk  after  the 
ikip's  arrival,  the  crew  having 
been  all  that  time  employed  in 
fiihingy  and  never  having  an- 
kaded  the  goods  but  at  leifure 
times.  49 

M  U    ih  \J[4g9  h  B^ft  Mia 
V^fogui  jkt  Ittk  Eaji  Indh 


l-TN  atotallofs,  the  onder-writer 
jl^  mnft  pay  the  amount  of  the 
prime  ceft  of  the  property  in^ 
fured»  or  the  value  mentioned  in 
the  policy.  no 

2  •  So  if  part  of  the  cargo,  capable  of 
a  diftind  valuation  be  totally  loft» 
the  infurer  muft  pay  the  whole 
prime  c^fl  of  the  part  fo  loft.  I 

III 

3.  In  cafe  of  a  partial  lofs,  when  the 
policy  is  valued,  the  rule  for 
eflimating  the  damage,  is  to  af- 
certain  whether  the  goods  be  a 
third  or  fourth  worfe,  when  they 
arrive  at  the  port  of  delivery; 
and  then  the  under- writer  muft 
pay  a  third  or  fourth  of  the  value 
m  the  policy,  without  regard  to 
the  rife  or  iall   of  the  market. 

117,  118.  121 

4.  When  the  valuation  is  not  dated 
in  the  policy,  the  invoice  of  the 
coil,  with  the  addition  of  all 
charges,  and  the  premium  of  in- 
furance, is  the  foundation  upon 
which  the  lofs  ihall  be  computed. 

117 


Faluid  PoTicj. 

1.  In  v«/tf^i/ policies,  the  value  of 
the  property  infured,  is  inierced 
at  the  time  of  making  the  con- 
trad,  and  upon  a  trial,  it  is  not 
neceffary  to  go  into  proof  of  the 
value,  becaufe  it  is  admitted  by 
the  policy.  Pd^e  x.   i.i^ 

2.  It  is  in  fuch  a  cafe  only  neceiT^f 
to  prove  that  the  property  was  oa 
board.  1 16 

3.  Where  the  lofs  is  partial,  the 
value  in  the  policy  caa  be  na 
guide  to  aicertain  the  damage; 
and  it  then  muft  become  a  fijb- 
jed  of  proof,  as  in  the  cafe  of 
an  open  policy*  ihid^ 

4.  A  valued  policy  is  not  a  wa|;er 
policy.  122.  303,  304 

5.  In  a  valaed  policy,  it  is  only 
neceffary  to  prove  fome  intereii 
to  take  it  out  of  the  fiatute, 
190^0.  2.  c.  37*  123*  304 

6.  If  ufed  merely  as  a  cover  to  a 
wager,  fuch  an  evafion  would  jiot 
be  allowed  to  defeat  the  ilatiue* 

123.  304 

7.  After  a  iudgntent  by  default 
upon  a  valued  policy,  the  plain- 
tiff's title  to  recover  is  confefled, 
and  the  amount  of  the  damage  is 
fixed  in  the  policy.         1 34.  303 

Vinici. 

Origin  and  progrefs  of  that  Be- 
public,k.  Introd,  xviii 

Fud  Policies^ 

1 .  The  name  of  the  perfon  adually 
interefted  muft  beinferted  in  the 
policy,  or  the  name  of  the  agent 
efic^ng  it,  as  agent  i  otherwife 
the  policy  is  void.  19 

2.  When  the  principal  refides  a- 
broad,  the  agent  lo  eJieding  the 
policy  mull  live  iu  England.    ^. 

19,  20 
3.  Po- 


3*  Mkies  are  rendered  void  ah 
imthp  by  the  leaii  (hadow  of  fraud 
or  undue  concealment.  Pa^e  195 

4.  Cafes  of  fraud  witli  refped  to 
policies^  are  liable  to  a  threefold 
^viAon*  I  ft.  The  alUgatie  falfi. 
id,  TYic/uppreJlsoveri  I  3d,  Mif- 
jreprefentation.  The  latcer,  tho' 
It  happen  by  miftake,  if  in  a  ma- 
terial part,  will  render  the  policy 
void,  as  much  as  a^aal  fraud. 

See  title  Frauds 

5.  Every  ihip  infured  mail,  at  the 
the  time  of  the  infurance,  be  able 
to  perform  the  voyage,  unlefs 
ibme  external  accident  (hoald 
happen ;  and  if  fhe  have  a  latent 
defed,  wholly  unknown  to  the 
parties,  that  will  vacate  the  con- 
trail, and  the  infurers  are  dif- 
charged.  249 

See  title  Sea^worthlnefs. 

6.  Whenever  an  infurance  is  made 
on  a  voyage  exprefsly  prohibited 
by  the  common  ftatute,  or  mari- 
time law  of  this  country,  the  po- 
licy is  void.  263 

Sec  title  Illegal  Voyages. 

7.  All  infurances  upon  commodi- 
ties, the  importation  or  exporta- 
tation  of  which  is  prohibited  by 
law,  are  void.  278.  285 

See  title  ProhibiUd  Goods. 

8.  By  ilatute  19  Geo.  2.  c,  37.  it  was 
declared,  that  infurances  made 
on  ihips  or  goods,  intereft  er  no 
intere/i,  or  without  further  proof 
of  inter  eft  than  the  policy  ^  or  by 
*way  of  gaming,  or  wagering,  or 
without  benefit  of  falvage  to  the 
infurer^  (hould  be  null  and  void. 

300 

See  tiile  Wager-policies. 

9*  It  is,  by  the  fame  flatute,  de- 
clared unlawful  to  make  re- 
afTurance,  unlefs  the  firft  aflurer 
ihould  be  infolvent,    become  a 


^ahktftbe  Principal  ALdUr^. 

bankrupt,  or  die;  in  dther  v 
which  cafes  fudi  aflbrer,  bis  exe- 
cutors, admimftrators  and  afigns, 
might  make  re-aflurauce  to  tlie 
amount  before  by  him  aiFored, 
expxeffing  in  the  policy,  titat  it  is 
a  re-afluranoe.  Fago  317 

See  title  Re-affuranci* 


U^ager-  Policies m 

IN  wager-policies,  the  perfbraf* 
ance  of  the  voyage  in  a  reafbnip 
ble  time  and  manner,  and  not  the 
bare  exigence  of  the  fhip  or 
cargo,  is  the  objed  of  the  infor* 
apce.  '        295 

2.  Thefe  policies,  being  contra- 
dictory to  the  real  nature  of  a 
policy,  which  is  a  contrail  of 
indenmity,  were  originally  bad. 

296 

3.  They  were  introduced  into 
England,    fince   the  Revolution. 

ihid. 

4.  But  the  courts  of  juftice  looked 
on  them  with  a  jealous  eye  ;  and 
the  courts  of  equity  ftill  confider- 
ed  them  as  void.  ihid» 

5.  Thus  a  policy  was  decreed  to  be 
delivered  up,  where  the  infnied 
had  no  interefl  in  the  ihip  or 
cargo,  except  as  a  lender  oa 
bottonu^,  for  which  he  had  a 
bond.  297 

6.  Where  a  man  had  infured  goods, 
by  agreement  valued  at  600 /> 
and  not  to  be  obliged  to  pr^ve  any 
intereftt  the  Chancellor  ordered 
the  defendant  to  difcover  what 
goods  he  had  on  board.  ihid, 

7.  The  great  diflinCtion  between 
intireft,  and  wager-policies,  was, 
that  in  the  former,  the  infured 
recovered  for  the  lofs  adually 
fufbined,  whether  it  was  total  or 
partial;  in  the  latter,  he  could 

nefw 
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feevej"  recover,  but  for  a  total 
lofs,  Pa^e  298 

t.  By  the  (latute  of  19  Gte.  2.  c,  37. 
it  was  enacted,  that  infurances 
made  on  fhips  ot  goods>  intereft 
»r  nointerfjff  or  fwithoui  further 
proof  of  intereft^  than  the  po- 
licy ^  er  by  *way  of^aminv  or  tva- 
geriftJ,  or  iJjtthout  heueft  offal'vagi 
to  the  infurer,  fhould  be  null 
and  void.  .loo 

5.  There  is  an  exception  for  infur- 
ances on  pfivate  (hips  of  war, 
fitted  out  folely  to  cruize  againft 
his  majefty's  enemies.  ibid, 

10.  It  was  alfo  provided,  that  any 
merchandises  or  efFefts  from  any 
ports  or  places  in  Europe  or 
Ameritdy  ill  the  pofftflion  of  the 
Crowns  o{  Spain  xx  Portugal y  may 
be'infured  in  fuch  way  or  man- 
ner as  if  this  a£l  had  not  been 
made.  ibid, 

1 1 .  This  ftatute  has  been  frequent- 
ly  held  not  to  extend  to  infuran- 
ces of  foreign  property,  on 
foreign  fhips.  302 

12.  A  a;aiW  policy  is  not  a  wager- 
policy;  for  he  muil  prove  fome 
intereft,  altho'  he  need  not  prove 
the   value  of  his  interell.    303, 

30+ 

13.  If  a  valued  policy  were  ufed 
merely  as  a  cover  to  a  wager,  in 
order  to  evade  the  ftatute,  it 
would  be  void.  ibids 

14.  An  in fu ranee  on  the  profits  ex- 
pected to  arife  from  a  cargo  of 
moIofTcs,  belonging  to  the  plain- 
tiffs was  held  to  be  good ;  altho' 
there  was  a  claufe  declaring, 
*'  that  in  cafe  of  lofsi  the  profits 
fhould  be  valued  at  1000/.  with- 
out any  other  voucher  than   the 

policy."  305 

j^.  An  infurance  -being  made  on 
any  of  the  packet-boats  that 
fhould  fail  from  Lifbon  to  Fal- 
mouth^ or  fuch  other  port  in 
Endandi  as   his    roajeity   fhould 


I 


diredt  for  one  yev»  upoli  arijr 
kind  of  goods,  and  merchandizes 
whatfoever.  It  was  agreed  that 
the  goods  and  merchandizes  fhc  Uld 
be  valued  at  the  fum  infured, 
without  further  proof  of  intereft, 
than  the  policy.  The  court  held 
that  this  was  a  policy  of  a  mixed 
nature,  and  that  the  infured  might 
fecovef .  Pa'^e  306,  307 

16.  Upon  a  joint  capture  by  the 
army  and  navy,  the  officers  and 
crew  of  the  fhips,  before  con- 
demnation, have  an  infurablfc 
intereft  j  by  virtue  of  the  prlze-adt, 
which  ufually  pafTes  at  the  com- 
mencement of  a  War.  307 

17.  All  infurances,  made  by  pers- 
fons  having  no  intereft  in  the 
event  J  about  which  they  infure, 
or  without  reference  to  any  pro* 
perty  on  board,  are  merely  Wa* 
gers,  and  are  void.  309 

18.  Thus  where  the  defendant,  in 
confid^i'ation  of  20  /.  paid  by  the 
plaintiff,  undercook  that  the  fhip 
fhould  fave  her  paifage  to  China, 
that  feafon,  or  that  he  would  pay 
1000/.  within  one  month  after 
the  arrival  of  the  faid  fhip  in  the 

,river  Thames;  the  contract  was 
held  to  be  void,  although  the 
plaintiff  had  fome  goods  on 
board.  ibid. 

19.  The  plaintiffs  had  lent  26,000/. 
on  bond,  to  a  captain  of  an 
Baft  -  Indiaman^  and  infured 
the  fhip  and  cargo  to  that 
amount^  add  in  cafe  of  left  n^ 
other  proof  of  intereft  to  be  re* 
quired  than  the  exhibition  of  thi 
faid  bond*   The  con  trad  was  held 

to  be  void.  311 

20.  The  third  fe&ion  of  the  ftatute 
relative  to  infurances,  from  any 
ports  or  places  in  Europe  or 
America,  in  the  pofFeflion  of 
^pain  or  Portugal,  is  founded  on 
the  regulations  of  thofe  court*  ; 
but  it  is  loofely  worded.         3 1 3 

P  p  Wagei^ 
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Wages. 

I.  No  m after  or  owner  of  any  mer- 
chant fbip  (hall  pay  to  any  iea- 
man  beyond  the  icas,  any  money 
on  account  of  wages^  exceeding 
a  balf  of  the  wages  due,  at  the 
time  of  fuch  payment,  till  the 
fhip  (hall  return  to  Gnat  BritMm^ 
Ct  Irtland.  ^oge  13 

8.  Infurauces  on  the  'waget  of  fea- 
men  are  forbidden.  13,    14. 

3.  But  the  captain  may  infure 
goods,  which  he  has  on  board^ 
or  his  (hare  in  the  fhip,  if  he  be 
a  part  owner.  14 

4,.  Extraordinary  tua-is  paid  to  fea- 
nien  during  a  detention  to  repair, 
or  a  detention  by  an  embargo, 
cannot  be  recovered  againll  the 
infurers   on  the  fiip»     Qr  carge. 

59.  61 

5.  ^2;  Whether  tHey  are  expences 
that  will  fall  under  the  denomi- 
n^iion  of  a  general  average.  141 , 

142. 

6.  Sailers  wsges  are  not  liable  to 
con txibu lion  in  a  c<Lfe  of  general 
average.  144 

Witrranty. 

1.  A  warranty,  in  a  policy  of  in- 
fu ranee,  is  a  condition  cr  a  con- 
tingency, that  a  certiiin  thing 
ihatl  be  done,'  or  happen ;  and 
unlefs  that  is  performed,  there  is 
no  valid  contra^.  363 

2.  It  is  immaterial  for  what  end  tlic 
wiirranty  is  inferted  in  the  con- 
trad  ;  but  being  in(crted  it  be- 
comes a  binding  condition  upon 
the  in  lured,  and  he  muil  llicw  a 
literal  compliance  with  it.      ihtd, 

3.  It  is  no  matter  whether  the  fofs 
happen  in  confcquence  of  the 
breach  of  warranty  or  not ;  for 
the  veiy  meaning  of  inferting  a 
Wiirriiiity  is   to  preclude  cdl  en- 


quiry about  its  iBateriaHty.  Feti 

364.  391 
4*  It  is  alio  iamftterial  to  what 
caufe  the  non-compliance  is  to 
be  attributed  ;  for  iJtho'  it  mifHt 
be  owing  to  wiie  and  prademial 
reafons,    the  poUcy  is  avoided. 

3^ 

5 .  In  this  (Iridt  and  literal  compli- 
ance with  the  terms  of  a  war- 
ranty confi(ls  the  difference  be- 
tween a  warranty  and  reprefen- 
tation.     See  title  Fraud.        365 

6.  In  order  to  make  tMritttm  in- 
fb:u£lions  binding  as  a  warranty, 
they  mull  appear  On  the  face  of, 
and  make  a  part  of  the  policy. 

ikii 

7.  Even  though  a  written  paper  be 
lurapt  up  im  the  policy  ^  and  (hewn 
to  the  under- writers  at  the  time 
of  fttbfcribiog ;  or  even  ilfugh  it 
be  'wafered  to  tin  policy  ^  it  is  not 
a  warranty  but  a  repiefen tation. 

365,  366 

8.  Thus  when  evidence  was  offered 
to  prove  that  a  paper  enclosed 
was  always  deetted  a-  part  of  the 
policy.  Lord  MaHsfieU  refufed  to 
hear  it.  366 

9.  A  warranty  written  im  the  mar- 
gin of  the  policy  is  con(idered  to 
be  equally  bindiiigy  and  liable  to 
the  fame  llricl  conilruclion,  as  if 
written  in  the  body  of  the  po- 
licy. 366,  567 

10.  Words  written  tranfverily  on 
the  policy  were  held  to  be  a  wir- 
ranty.      ^  367 

1 1 .  Where  it  was  fatd  in  the  margin 
that  the  (hip  failed  from  Liver- 
pool  with  50  hartdi  and  ttpivards^ 
the  court  held  this  was  a  war- 
ranty, and  z&  (he  in  fad  failed 
from  Li*verpool  with  only  46, 
tho'  (he  had  ipwardsof  johands 
from  Beaumaris^  which  is  within 
fix  hour^  fail  from  Liverpool,  the 
under  vvritcrs     were    difchaiged, 

12.  If 
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12.  If  a  man  warrant  to  fail  on  a 
particular  day,  and  he  guihy  of 
a  breach  of  that  warranty,  the 
vAckrwriter  b  no  longer  amwer- 
aWe.  Page  370 

13.  This  rule  holds  thongh  the  (hip 
be  dekyed  for  the  beft  and  wifeft 
reafons,  or  even  though  fhc  be 
detained  by  ferce.  ikiJ> 

14»  Thos  where  a  fhip  was  infurcd 
at  and  from  Jamit'ca,  warranted 
to  fail  on  or  before  the  26th  of 
yuiy;  it  appeared  that  the  (hip 
Was  ready,  and  would  have  failed 
on  tHe  2  5  th,  i/Jbr  had  net  Iretn  re- 
Jiritiitrd  6jr  the  vrder  and  tnmmand 
of  Sir  Enjfl  Keitby  ^oremorofya- 
m^Ua,  and  detained  btytnd  the  day. 
The  inCnrer  was  difcharged.  371 

15.  This  mfe  is  adopted  by  foreign 
writers,  27 1 

16.  If  the  warranty  be  to  fet!  of- 
ier  a  fpedfic  day,  and  the  (hip 
fail  before,  the  policy  is  e^ally 
avoided  as  in  the  former  cafe.  272 

17.  Upon  a  w»FKiRly  to  Aiil  on  or 
before  a  particular  day,  if  the 
&ti^  fail  before  the  Any  from  her 
port  of  loading,  <with  all  ber  cargo 
^nd  el^OKf'mnfcn  9»  htard,  Co  the 
liftial  place  of  rendezvous  at  ano- 
ther part  of  the  iiland,  merely  for 
tlte  fake  ef  joinltig  cofivoy,  k  is 
a  complianoe  with  the  warranty, 
though  (he  be  afterwards  detain 


felling  from  St.  Anne^s  was  the 
commencement  of  the   voyage i^ 

i20.  When  a  (hip  leaves  her  port  of 
loading,  having  a  full  and  com- 
plete cargo  on  board,  and  having; 
no  other  view  but  the  fafeil  mode 
of  failing  to  her  port  of  delivery, 
her  voyage  muit  be  faid  to  com- 
mence from  her  departure  from 
that  port.  373.  378 

21.  The  fame  dodrlne  was, advan- 
ced, even  tho'  it  was  a  condition 
inferred  in  one  of  the  (hip's  clea- 
rances, that^f  Jbould  pafi  hy  ^hg 
pla.e  (at  which  ihe  was  detained 
by  the  governor  beyond  the  day 
named  in  the  warranty)  to  tak^ 
the  orders  of  government.  579  t6 

22.  Thus  al{b,  where  an  embargo 
was  afkuallypubliihed,  b&fofe  the 
fhip  failed,  and  the  captainj  im- 
mediately afc«r  crofling  th^  bar, 
returned  to  make  a  proted,  and 
knowingly  fent  hi^  (hipr  into  the 
embargo  ;  yet  as  he  fwore,  that 
he  believed  the  embargo  would 
be  immediately  taken  oif,  the  un- 
der xvrker  was  held  liable,       384 

23.  If  the  infured  warrant  that  the 
veflcl  (hall  depart  with  convoy, 
and  it  do  not ;  the  policy  is  de- 
feated, and  the  underwriter  is  not 

I     refpon(ibIe.  386 


ed  there  by  an  embargo,  beyond '  24,  A  convoy  mea«)s  a  naval  A^rce* 


the  day.  373 

>8.  But  if  her  cargo  was  not  com- 
plete, it  wo«Id  not  be  a  com- 
mencement of  the  voyage,  ibid. 
19.  A  fhip  being  inRired  at  and 
from  Jamaica  to  Lwdan,  warrah 
ted  to  fail  on  X>r  before  the  ift  of 
Ju^uft,  was  complete^  laden  for 
her  voyage  to  Engiandf  at  St. 
Ann's  in  Jamaica^  and  failed 
from  thence  on  the  26^1  oijuly, 
for  Bluejields^  in  order  to  join  the 
convoy  there  ;  but  was  detained 
by  an  embargo  till  the  6th  of 
Jniu/t.    The  court  held  that  the 


under  the  command  of  that  pcr- 
fon,  whom  government  may  hap- 
pen to  appoint.  }86<.  3 ^^9 

25.  Therefore  where  a  (hip  puther- 
felf  under  the  diredion  of  a  man 
of  war  till  (he  fhould  join  the  con- 
voy, which  had  left  the  ui'ual 
place  of  rendezvous  before  ihe  ar- 
rived there  ;  it  was  held  not  to 
be  a  departure  with  convoy,  altho* 
(he,  •  in  faflj^  joined*  and  was  lod 
inaftorm.  *    3^7 

26.  ^  Whether  failiag  orderi 
from  the  commander  in  chief  to 
the  particular  Jhips  are  necelTary 

to 


Tahlf  of  the  Princtpal  Matter Sm 


to    conflitate    a  convoy.  /*.  387 

390  398 

I7,  A  convoy  appointed  by  the  ad- 
miral, commanding  in  chief  upon 
a  flation  abroad,  is  a  convoy  af  * 
pointed  by  government.  392 

28.  A  failing  with  convoy  from  the 
ufual  place  of  rendezvous,  as 
Spit  bead  for  the  port  of  London,  is 
a  departure  with  convoy,  within 
the  meaning  of  fuch  a  warranty. 

392*  393 

29.  Although  the  words  ufed  gene- 
rally are  **  10  depart  with  con- 
**  voy'*  or  *'  to  fail  with  con- 
*'  ^oy,"  yet  it  extends  to  fail 
with  convoy  throughout  the  voy- 
age- 394 

)0.  But  an   unforefeen   feparation 

from  convoy  is  an  accident  to 
which  the  underwriter  is  liable. 

396 

31.  So  held  where  a  (hip  was  fe- 

parated  from  her  convoy  by 
ftorm»  and  by  ftorm  prevented 
from  rejoining  it,   and  was  loft. 

597 

32.  Even  where  the  Hup  has,  by 

tempeftuous  weather  been  pre- 
vented from  joining  the  convoy, 
at  leaft,  fo  as  to  receive  the  orders 
of  the  commander  of  the  (hips  of 
war,  if  flie  do  every  thing  in  her 
power  to  t?tc&.  it,  it  (hall  be 
deemed  a  failing   with  convoy. 

.  .       398 
3,3.  Otherwife,  if  the  not  joining  be 

owing  to  the  negligence  and  de- 
lay of  the  captain.  399 

34.  As  where  repeated  fignals  for 
failing  had  been  made  the  night 
before,  and  continued  next  day 
from  7  till  12;  notwithftanditig 
which  the  ihip  infured  did  not 
fail  till  2  hours  after,  ibid 

35.  If  a  man  warrant  the  property 
to  be  neutral :  and  it  is  liot, 
the  policy  is  void  ab  inifSo.   399 

400 

36.  In  an  infurance  upon  goods, 
the  infured  warranted  the  fhip  and 


goods  to  be  neutral ;  it  uras  ct* 
prefsly  foAnd  by  the  jury  that 
they  were  not  neutral.  The  coort 
therefore,  though  the  lofs  hap- 
pened by  ftorms,  and  not  by  cap- 
ture, declared  that  the  contnA 
was  void.  Fage^o 

37.  If  the  ihip  and  property  are 
neutral  at  the  time  when  the  liik 
commences,  this  is  a  faffideot 
compliance  with  a  warranty  of 
neutrality.  401 

38.  The  infurer  takes  upon  him- 
felf  the  riikofwar  and  peace.  401 

39.  If  the  property  be  neutral  at 
the  time  of  failing,  and  a  war 
break  out  the  next  day,  the  in- 
furer is  liable.  403 

As  to  the  effecl  of  the  fentence  of 
a  foreign  court  of  Admiralty,  op- 
on  the  queftion  of  neutrality,  fee 
Admiralty. 

Of  warranty  in  a  life  infurance,  fee 
title  Lives.    No«  14,  15. 

Wybuyy  Laws  «/l 

1.  An  account  of  them.     Introd^ 

xxn 

2.  They  mention  infurances.  Intro. 

xxvii 

JVoel^    fee   PrMbitul  Gs^dsy 
No.  5)  6,  7. 

rrreci. 

1.  In  cafes  of  wreck  a  reajnati* 
falvage  (hall  be  allowed  to  thofe, 
who  fave  the  (hip  or  any  of  tha 
goods,  to  be  afcertained  by  three 
jufUces  of  the  peace.      149  to 

2.  Of  felony,  in  cafes  of  wreck, 
vide  tit.  Felonjf. 


IFritten  Oaufe. 

The  written  claufe  in  a  policy  will 
con  troul  the  prin ted  words  •        5 

N        I        S. 
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